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I.  Motions. 


No  affidavits  shall  be  read  in  support  of,  or  opposition  to,  any 
motion  hereafter  made  to  the  court,  unless  reasonable  notice,  in 
writing,  be  given  to  the  opposite  party  of  the  time  and  place  of 
taking  the  same ;  and  every  motion  which  is  not  a  motion  of 
course,  shall  be  supported  by  aflSdavit. 

II.  Briefs, 

A  clear  and  concise  printed  brief  of  the  points  intended  to  be 
insisted  on  by  each  party  in  an  appeal,  writ  of  error  or  superse- 
deas,  and  the  authorities  in  support  thereof,  signed  by  his  counsel, 
on  the  part  of  the  appellant,  shall  be  filed  in  the  clerk's  office 
ten  days  before  the  argument  of  the  case  begins ;  and  the  appel- 
lee's hrief  shall  be  filed  with  the  clerk  at  least  five  days  before 
the  argument  begins ;  and  no  reply  of  the  appellant  shall  be 
filed  after  the  case  is  called ;  and  no  error  other  than  such  as 
may  be  pointed  out  and  insisted  on  in  such  brief,  on  the  part  of 
the  plaintiff  or  appellant,  shall  (without  leave  of  the  court)  be 
admitted  as  a  ground  for  argument,  on  the  hearing  of  the  cause. 
No  cause  shall  be  proceeded  in  without  such  brief.  But  a  party 
who  has  prepared  and  filed  a  brief  may  insist  on  a  hearing  when 
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the  cause  is  regularly  called,  although  no  brief  shall  have  been 
made  on  the  part  of  his  adversary.  If  one  of  the  parties  omits 
to  file  such  a  brief,  he  cannot  be  heard,  and  the  case  will  be 
heard  ex  parte  upon  the  argument  of  the  party  by  whom  the 
brief  is  filed.  The  plaintiff  or  appellant  may  adopt  the  petition 
as  his  briefly  If  no  brief  be  filed  by  either  party  when  a  cause 
is  called,  it  shall  stand  continued  until  the  next  term,  unless  the 
court  shall  otherwise  order:  provided,  that  in  every  such  case 
the  appellant  shall  file  his  reply  brief  at  least  two  days  before 
the  argument  begins,  in  which  he  shall  insert  all  the  authorities 
relied  on  by  him. 

III.   Attorneys  and  Arguments. 

When  there  are  two  or  more  counsel  on  the  same  side,  no  one 
of  them  shall  argue  twice,  except  by  the  leave  of  the  court ;  nor 
shall  more  than  two  counsel,  representing  the  same  interest 
of  one  or  more  party  or  parties,  be  permitted  to  argue  for  such 
party  or  parties. 

IV.  As  to  Beading  Records  and  Citing  Authorities. 

In  no  case  is  it  necessary  or  proper  to  read  the  record  to  the 
court;  but  counsel  may  refer  thereto,  and  state  what  they  con- 
sider as  proved,  on  which  they  rely.  And  in  all  cases  it  is 
recommended  to  the  gentlemen  of  the  bar  to  select  and  cite  only 
the  most  pertinent  authorities. 

V.  Argument  upon  Exceptions  to  Reports. 

No  oral  argument  will  be  permitted  upon  exceptions  to  a 
master  commissioner's  report,  except  upon  naked  questions  of 
law,  without  reference  to  details  of  evidence ;  or  upon  any  motion 
to  advance  a  cause  to  the  privileged  docket,  or  upon  any  motion 
to  require  new  or  additional  security  upon,  or  to  increase  the 
penalty  of  an  appeal  or  supersedeas  bond,  counsel  are  required 
to  state  the  grounds  for  and  against  such  motions  in  writing. 
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VI.  Causes  Heard  out  of  Course, 

No  cause  shall  be  taken  up  out  of  the  order  on  the  docket,  or 
be  set  down  for  any  particular  day,  except  under  special  and 
peculiar  circumstances,  to  be  shown  to  the  court,  by  motion,  in 
writing,  after  notice  of  at  least  two  days  to  the  opposite  party. 

VU.  Time  Allowed  on  Revivals, 

Where  any  process  to  revive  a  suit  on  the  death  of  a  party, 
either  plaintiff  or  defendant,  shall  be  returned  executed,  there 
shall  be  at  least  sixty  days  allowed  to  the  party  or  parties  in 
whose  name  or  names  such  suit  may  be  revived,  to  prepare  for 
the  trial  thereof. 

VILl.  Certificates  of  Judgments,  Decrees,  &c. 

No  certificate  of  a  judgment  or  decree  of  the  court  of  appeals 
shall,  without  the  special  direction  of  the  court,  be  transmitted 
to  any  inferior  court  in  less  than  sixty  days  from  the  rendition 
thereof,  unless  the  court  shall  previously  have  adjourned  for  one 
or  more  weeks.* 

IX.  Consideration  of  General  Error, 

In  any  appeal,  writ  of  error  or  supersedeas,  if  error  is  per- 
ceived against  any  appellee  or  defendant,  the  court  will  consider 
the  whole  record  as  before  them,  and  will  reverse  the  proceedings 
either  in  whole  or  in  part,  in  the  same  manner  as  they  would  do 
were  the  appellee  or  defendant  to  bring  the  same  before  them 
either  by  appeal,  writ  of  error  or  supersedeas,  unless  such  error 
be  waived  by  the  appellee  or  defendant;  which  waiver  shall  be 
considered  a  release  of  all  error  as  to  him. 

X.  Reinstatements  of  Appeals, 

No  appeal  which  shall  have  been  dismissed  or  abated  by  the 
court  shall  be  reinstated  or  revived  after  the  lapse  of  sixty  days 
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from  such  dismission  or  abatement,  except  for  good  cause  shown 
the  court,  verified  by  aflSdavits,  and  upon  reasonable  notice  to 
the  adverse  party  of  the  time  of  making  the  motion ;  nor  then, 
except  in  very  special  cases,  unless  such  motion  be  made  within 
one  hundred  and  twenty  days  from  the  time  of  such  dismission 
or  abatement :  provided,  that  if  the  court  shall  not  be  in  session 
on  the  day  to  which  such  notice  shall  be  given,  a  further  time  of 
ten  days  shall  be  allowed  the  party  to  exhibit  his  motion  after 
the  next  meeting  of  the  court. 

XI.  Certificate  of  Clerk. 

When  an  appeal,  writ  of  error  or  supersedeas  shall  be  awarded 
by  this  court,  it  shall  be  the  duty  of  the  clerk  to  issue  a  copy  of 
the  order  allowing  such  appeal,  writ  of  error  or  supersedeas,  to 
certify  the  fact  of  the  allowance  thereof  to  the  court  below. 

XlL  Notice  to  Absentees. 

Whenever  it  is  necessary  that  a  non-resident  party  should 
have  notice  of  an  order  of  this  court,  it  should  be  published 
once  a  week  for  four  successive  weeks,  in  the  manner  prescribed 
by  the  act  of  assembly  in  the  case  of  absent  defendants. 

XIII.  Order  of  Argument. 

The  court,  on  the  first  day  of  each  term,  will  commence  call- 
ing the  cases  for  argument  in  the  order  in  which  they  stand  on 
the  docket,  and  proceed  from  day  to  day  during  the  term  in  the 
same  order;  and  if  the  parties,  or  either  of  them,  shall  be  ready 
when  the  case  is  called,  the  same  will  be  heard ;  and  if  neither 
party  shall  be  ready  to  proceed  in  the  argument,  the  case  shall 
go  down  to  the  foot  of  the  docket.  Ten  causes  only  shall  be  con- 
sidered as  liable  to  be  called  on  each  day  during  the  term, 
including  the  one  that  may  be  under  argument.  No  cause  shall 
be  taken  up  out  of  the  order  on  the  docket,  or  be  set  down  for 
any  particular  day,  except  causes  which,  from  their  peculiar 
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character  or  the  mandate  of  the  law,  are  regarded  as  privileged 
cases. 

XIV.    Time  of  Arguments, 

In  the  argument  of  causes  in  this  court,  two  hours  on  each 
side  shall  he  allowed,  and  no  more,  without  special  leave  of  the 
court  The  time  thus  allowed  may  he  apportioned  between  the 
counsel  on  the  same  side,  at  their  discretion:  provided  always, 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having 
the  opening  and  closing  arguments,  in  which  he  shall  cite  all 
the  authorities  intended  to  be  relied  on  by  him. 

XV. 

When  any  case,  which  shall  be  called  in  the  due  course  of  the 
regular  calling  of  the  docket,  shall  be  passed  because  the  proper 
process  has  not  been  executed,  though  such  case  shall  not  lose 
its  place  on  the  docket,  yet  it  shall  not  be  again  called  until  the 
next  regular  calling  of  the  docket. 

XVI.  Causes  May  he  Submitted  on  Printed  Arguments. 

When  a  cause  shall  be  called  for  hearing,  the  court  will  receive 
printed  arguments  (a  copy  for  each  judge)  if  the  counsel  on  either 
or  both  sides  shall  choose  so  to  submit  the  same,  and  the  cause 
shall  stand  on  the  same  footing  as  if  there  were  an  appearance 
by  counsel.  But  when  a  case  is  taken  up  for  trial  upon  the  reg- 
ular call  of  the  docket  and  argued  orally  in  behalf  of  only  one 
of  the  parties,  no  printed  argument  shall  be  received  unless  it 
be  filed  as  prescribed  by  rule  second,  and  the  court  will  proceed 
to  consider  and  decide  the  case  upon  the  ex  parte  argument. 

XVIL  Proceedings  in  Criminal  Cases, 

That  when  a  writ  of  error  in  any  criminal  case  shall  be 
awarded  by  a  judge  in  vacation,  the  same  shall  be  made  return- 
able the  first  day  of  the  next  term  thereafter,  and  if  awarded  by 
the  court  when  in  session,  it  shall  be  made  returnable  forthwith ; 
Vol.  Lxxvn — b 
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and  in  either  case  the  same  shall  be  heard  as  soon  as  the  record 
shall  be  printed  in  preference  to  any  civil  business  on  the  docket. 
And  when  judgment  shall  be  given  in  any  criminal  case,  the  same 
shall  be  certified  forthwith  to  the  court  from  which  it  came 
without  further  orders. 

XVIII.  Rehearing, 

No  application  for  a  rehearing  will  be  entertained  unless  made 
within  ten  days  after  the  decision  is  announced  (except  as  other- 
wise authorized  by  law),  and  no  rehearing  will  be  allowed  unless 
one  of  the  judges  who  concurred  in  the  decision  shall  be  dissat- 
isfied with  it  and  desires  a  rehearing.  And  an  application  under 
the  Code,  chapter  178,  §  38,  page  1145,  to  rehear  and  review  any 
case  decided  by  this  court  within  the  last  fifteen  days  of  the 
preceding  term  shall  be  made  within  the  first  ten  days  of  the 
next  succeeding  term,  and  not  thereafter. .  And  no  application 
for  a  rehearing  will  be  entertained  by  the  court,  in  any  case, 
unless  the  reasons  therefor,  printed,  shall  be  filed  at  the  time 
such  application  is  made. 

XIX.  Sessions  of  Court 

The  sessions  of  the  court  at  Eichmond  shall  be  divided  into 
three  terms,  to  commence  on  the  fifth  days  of  November,  Janu- 
ary, and  March  respectively. 

XX.  Argument  Docket 

It  shall  be  the  duty  of  the  clerk,  at  the  commencement  of  each 
session,  to  make  a  list  of  all  causes  ready  for  hearing  and  repre- 
sented by  counsel  on  either  side,  which  shall  constitute  the 
argument  docket.  A  cause  may  at  any  time,  on  motion,  without 
notice,  be  placed  on  this  docket  by  order  of  the  court. 
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Page   59>  JJnc   3  from  top,  for  "  on  "  read  "  are." 

top,  after  "  should  "  read  "  not." 
bottom,  for  "  for"  read  "from." 
bottom,  for  "council"  read  "counsel." 
t<^,  for  "  respectfully  "  read  "  respectively.' 
bottom,  for  "effect"  read  "affect." 
top,  for  " with "  read  "without." 
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CASES  DECIDED 


IN  THE 


SUPREME  COURT  OF  APPEALS 


OF 


V^IRQIlSrii^. 


mtlxmmA. 

Burks  v.  Hinton. 
Absent,  Hinton,  J.* 
.    January  15th,  1883. 

1.  Constitution — Legislature— Vacancies— Judges, — ^The    constitution    of 

Virginia  (art.  v.,  \  22,)  authorizes  the  legislature  to  prescribe  the  man- 
ner of  filling  all  vacancies  in  office ^  and  to  declare  when  an  office  is  va- 
cant, in  cases  not  specially  therein  provided  for,  and  makes  no  excep- 
tion as  to  the  office  of  judge. 

2.  Idem. — This  was  the  construction,  contemporaneously,  by  the  convention 

in  striking  out  the  only  provision  making  any  such  exception,  and  sub- 
sequently, by  the  legislature  in  enacting  its  joint  resolutions  in  1869  and 
in  1872,  and  is  in  accordance  with  the  principles  of  the  decision  of  this 
court  in  re  Broadus,  32  Gratt.  779. 

3.  Idem — ConsHtutianalify,—T\\Q  joint  resolution  of  December  i8th,  1872, 

(Acts  1872-3,  p.  I,)  providing  that  "all  elections  by  the  general  assem- 
bly to  fill  vacancies  in  the  office  of  judge,  shall  be  for  the  unexpired  term 
of  his  predecessor,"  is  constitutional. 

*  Judge  HUdon  was  a  party  to  the  oontroreny. 
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4.  Erroneous.— The  decision  of  this  court  in  re  Meredith,  33  Gratt.  119, 

declaring  said  joint  resolution  unconstitutional,  is  sustained  neither  by 
contemporaneous  nor  legislative  construction,  nor  by  the  reasoning  of 
the  judge  who  delivered  the  opinion,  and  is  erroneous. 

5.  Stare  Decisis.— The  doctrine  oi  stare  decisis  grows  out  of  the  necessity 

for  a  uniform  and  settled  rule  of  property  and  definite  basis  for  contracts 
and  business  transactions.  If  a  decision  is  wrong,  it  is  only  when  it  has 
been  so  long  the  rule  of  action,  that  time  and  its  continued  application 
as  the  rule  of  right  between  parties,  demand  the  sanction  of  its  error,  that 
this  doctrine  applies.  It  does  not  apply  to  questions  of  the  construction 
of  organic  law. 

6.  Overruled. — The  decision  in  re  Meredith  {supra)  is  not  within  the  rule 

of  stare  decisis,  and  must  be  overruled. 

7.  Case  at  Bar. — In  1876,  E.  C.  B.  was  elected  and  commissioned  a  judge  of 

this  court,  to  fill  the  vacancy  caused  by  the  death  of  Judge  B.  In  1882 
H.  was  elected  and  commissioned  a  judge  of  this  court,  to  occupy  the 
seat  held  by  E.  C.  B.,  who  claimed  to  have  been  elected  for  the  full  term 
of  twelve  years,  and  not  for  the  unexpired  term  of  his  predecessor.  On 
the  question  thus  raised ; 
Held: 

1.  E.  C.  B.  was  elected  to  fill  the  unexpired  term  of  twelve  years,  be- 

ginning January  ist,  187 1,  and  his  term  expired  December  31st, 
1882. 

2.  H.  is  a  judge  of  this  court,  and  is  entitled  to  occupy  his  seat  upon 

this  bench. 

The  nature  of  the  questions  involved  arid  the  facts  of  the  case, 
are  fully  set  forth  in  the  opinion  of  the  court. 

W.  W.  Henry,  John  H.  Guy  and  James  Alfred  Jones ,  for  E. 
C.  Burks. 

e/.  S.  Budd,  George  S.  Bernard  and  Attorney  General  F.  S. 
Blair,  for  D.  A.  Hinton. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  Hon.  Drury  A.  Hinton  and  Hon. 
Edward  C.  Burks  for  a  seat  upon  the  bench  in  this  court.  Hon. 
Drury  A.  Hinton  presents,  and  causes  to  be  recorded,  his  com- 
mission as  judge  of  this  court,  and   qualification   thereunder 
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according  to  law,  for  the  term  of  oflSce  beginning  January  Ist, 
1883,  and  continuing  for  twelve  years.  Hon.  Edward  C.  Burks 
was  elected  judge  of  this  court  in  December,  1876,  to  fill  t&e 
vacancy  caused  by  the  death  of  Judge  Wood  Bouldin.  Judge 
Burks  claims  that  by  virtue  of  his  election  as  judge  of  this  court 
to  fill  the  vacancy  caused  by  the  death  of  his  predecessor,  he  is 
entitled  to  continue  to  occupy  a  seat  upon  this  bench,  although 
his  successor  has  been  elected  by  the  legislature  and  commis- 
sioned by  the  governor  for  the  term  commencing  on  the  first 
day  of  January,  1883,  and  was  duly  qualified,  because  the  term 
of  office  of  a  judge  of  the  court  of  appeals  of  this  state  is  fixed 
at  twelve  years  by  the  constitution;  and  therefore  no  judge  can 
be  elected  for  a  shorter  period  than  twelve  years.  The  question 
in  this  case  then  is:  Was  the  said  Hon.  E.  C.  Burks  elected  for|» 
the  full  term  of  twelve  years,  or  for  the  unexpired  term  of  hisi 
predecessor — to-wit,  until  the  thirty-first  day  of  December,  1882  W 
If  Judge  Burks  was  elected  for  twelve  years,  and  began  his  term 
in  Decenaber,  1876,  then  he  is  still  a  judge  of  this  court,  and 
Hon.  Drury  A.  Hinton  is  not  entitled  to  that  seat.  But  if  Judge 
Burks  was  properly  elected  to  fill  the  unexpired  term  of  his 
predecessor  only,  then  that  term  having  expired  on  the  last  day 
of  December,  1882,  his  term  has  expired,  and  Hon.  Drury  A. 
Hinton  having  been  elected  and  commissioned,  and  duly  quali- 
fied as  his  successor,  is  entitled  to  occupy  that  seat  as  a  judge  of 
this  court,  his  term  having  commenced  on  the  first  day  of  Jan- 
nary,  1883. 

On  the  18th  of  December,  1872  (see  Acta  of  Assembly  1872-3, 
pfi^e  1),  the  general  assembly  of  Virginia  passed  the  following 
joint  resolution,  which  was  approved  by  the  governor  and  has 
the  force  of  law:  "That  all  elections  by  the  general  assembly 
to  fill  vacancies  in  the  office  of  judge  shall  be  only  for  the  unex- 
pired term  of  his  predecessor."  As  Judge  Burks  was  elected 
after  the  passage  of  this  joint  resolution,  and  confessedly  elected 
to  fill  a  vacancy — to-wit,  the  vacancy  caused  by  the  death  of  his 
predecessor   (see  Judge  Burks'   commission  of  record  in  this 
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court) — this  legislative  enactment  of  December,  1872,  is  conclu- 
sive as  to  his  length  of  term,  he  having  been  elected  to  fill  this 
vacancy  in  December,  1876,  unless  it  can  be  shown  that  the 
legislature  was  without  authority  to  pass  this  joint  resolution, 
because  of  some  provision  in  the  constitution  depriving  it  of  the 
power  so  to  legislate.  This  brings  us  to  consider  the  constitu- 
tion on  this  subject. 

If  (as  is  distinctly  conceded  by  the  counsel  for  Judge  Burks) 
the  legislature  had  the  power  to  pass  this  joint  resolution,  then 
that  is  an  end  of  this  question.  Did  the  legislature  have  this 
power?  The  legislature  had  the  power  to  pass  this  joint  reso- 
lution, as  will  not  be  denied,  unless  prohibited  by  the  constitu- 
tion. Does  the  constitution  so  prohibit  the  general  assembly 
from  such  legislation  ? 

In  article  v.,  section  22  of  the  constitution,  we  find  the  fol- 
lowing: "The  manner  of  conducting  and  making  returns 
of  elections,  of  determining  contested  elections,  and  of  Jilling 
Vacancies  in  office  in  cases  not  specially  provided  for  by 
this  constitution^  shall  be  prescribed  by  law.  And  the  gen- 
eral assembly  may  declare  the  cases  in  which  any  office 
shall  be  deemed  vacant  where  no  provision  is  made  for 
that  purpose  in  this  constitution."  There  is  no  prohibition 
upon  the  legislature  here  to  prohibit  the  prescribing  by  law 
how  vacancies  in  office  shall  be  filled  where  a  vacancy  exists, 
and  no  prohibition  to  prevent  the  legislature  from  declaring 
the  cases  in  which  all  offices  shall  be  deemed  vacant,  except  in  a 
case  where  provision  is  made  for  that  purpose  by  the  constitu- 
tion itself.  In  the  first  article  of  the  constitution,  section  seven, 
it  is  provided:'  "That  the  legislative,  executive,  and  judicial 
powers  should  be  separate  and  distinct,  and  that  the  members 
thereof  may  be  restrained  from  oppression  by  feeling  and  par- 
ticipating in  the  burthens  of  the  people,  they  should,  at  fixed 
periods,  be  reduced  to  a  private  station — return  into  that  body 
from  which  they  were  originally  taken,  and  the  vacancies  he 
supplied,  by  frequent^  certain  and  regular  elections,  in  which  all 
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or  any  part  of  the  former  members  to  be  again  eligible  or  ineli- 
gible, aH  the  laws  shall  direct/' 

Article  iv,  section  1. — "The  chief  executive  powers  of  this 
commonwealth  shall  be  vested  in  a  governor.  He  shall  hold 
office  for  a  term  of  four  years,  to  commence  on  the  first  day  of 
January  next  succeeding  his  election,"  &c. 

Section  9. — "A  lieutenant-governor  shall  be  elected  at  the 
sams  time  and  for  the  same  term  as  the  governor." 

Article  v,  section  2. — "The  house  of  delegates  shall  be  elected 
biennially  by  the  voters  of  the  several  cities  and  counties,  on  the 
Tuesday  succeeding  the  first  Monday  in  November,"  &c. 

Sections. — "The  senators  shall  be  elected  for  the  term  of 
four  years,  &c.  *******  The  senators  first 
elected  under  this  constitution,  in  districts  bearing  odd  num- 
bers, shall  vacate  their  office  at  the  end  of  two  years,  and  those 
elected  in  districts  bearing  even  numbers,  at  the  end  of  four 
years.  And  vacancies  occurring  by  expiration  of  term,  shall  be 
filled  by  the  election  of  senator  for  the  full  term.     *     *     *  " 

Article  vi,  section  1. — "There  shall  be  a  supreme  court  of 
appeals,  circuit  courts,  and  county  courts,"  &c. 

Section  2. — "  The  supreme  court  of  appeals  shall  consist  of 
five  judges,  any  three  of  whom  may  hold  a  court,"  &c. 

Section  5. — "  The  judges  shall  be  chosen  by  the  joint  vote  of 
the  two  houses  of  the  general  assembly,  and  shall  hold  their 
office  for  the  term  of  twelve  years,'  &c. 

Section  8. — "At  every  election  of  a  governor,  an  attorney 
general  shall  be  elected,"  &c. 

Section  11. — "For  each  circuit  a  judge  shall  be  chosen  by  the 
joint  vote  of  the  two  houses  of  the  general  assembly,  who  shall 
hold  his  office  for  the  term  of  eight  years,  unless  sooner  removed 
in  the  manner  prescribed  by  this  constitution,"  &c. 

Section  13. — "In  each  county  of  this  commonwealth  there 
shall  be  a  court  called  a  county  court,  which  shall  be  held 
monthly  by  a  judge  learned  in  the  law  of  the  state,  and  to  be 
known  as  the  county  court  judge.     *     *     *     They  shall  hold 
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their  office  for  the  terms  of  six  years,  except  the  first  term  under 
this  constitution,  which  shall  be  for  three  years,"  &c. 

Section  14. — ''For  each  city  or  town  in  this  state  containing 
a  population  of  over  five  thousand,  there  shall  be  elected  on  the 
joint  vote  of  the  two  houses  of  the  general  assembly  one  city 
judge,  *  *  *  *  who  shall  hold  his  office  for  a  term  of  six 
years :  provided  that  in  cities  or  towns  containing  over  thirty 
thousand  inhabitants,  there  may  be  elected  an  additional  judge 
to  hold  courts  of  probate  and  record.'* 

Section  16. — "  One  commonwealth's  attorney,  *  ♦  *  *  * 
who  shall  hold  his  office  for  a  term  of  two  years.'* 

Section  17. — "One  city  -sergeant,  who  shall  hold  his  office 
for  a  term  of  two  years/'  &c. 

Section  18. — "One  city  or  town  treasurer,  who  shall  hold 
his  office  for  a  term  of  three  years." 

Section  20. — "  *  *  *  *  ^n  other  officers  whose  elec- 
tion or  appointment  is  not  provided  for  by  this  constitution  shall 
be  elected  by  the  people,  or  appointed,  as  the  general  assembly 
may  direct." 

Section  22. — "All  the  judges  shall  be  commissioned  by  the 
governor,  and  shall  receive  such  salaries  and  allowances  as  may 
be  determined  by  law,  the  amount  of  which  shall  not  be  dimin- 
ished during  their  terms  of  office.  Their  terms  of  office  shall 
commence  on  the  first  day  of  January  next  following  their 
appointment;  and  they  shall  discharge  the  duties  of  their 
respective  offices  from  their  first  appointment  and  qualification 
under  this  constitution  until  their  terms  begin.'* 

Section  23. — "Judges  may  be  removed  from  office  by  a  con- 
current vote  of  both  houses  of  the  general  assembly,  but  a 
majority  of  all  the  members  elected  to  each  house  must  concur 
in  such  vote,  and  the  cause  of  removal  shall  be  entered  on  the 
journal  of  each  house,"  &c.,  &c. 

Section  25. — Judges  and  all  other  officers,  elected  or  ap- 
pointed, shall  continue  to  discharge  the  duties  of  their  offices 
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after  their  terms  of  service  have  expired,  until  their  bjiccessors 
have  qualified,"  &c. 

Article  vii,  section  1. — ^^  County  Organizations, — *  *  *  and 
all  officers  elected  or  appointed  under  this  provision  shall  enter 
upon  the  duties  of  their  offices  on  the  first  day  of  January  next 
succeeding  their  election,  and  shall  hold  their  respective  offices 
for  the  term  of  three  years,  except  that  the  county  and  circuit 
court  clerks  shall  hold  their  offices  for  four  years,''  &c. 

Section  2. — Tovmship  Officers, — "  *  *  *  ^j^q  shall  enter 
upon  the  duties  of  their  respective  offices  on  the  first  day  of 
July  next  succeeding  their  election,"  &c. 

These  sections  have  been  changed  by  the  constitutional  amend- 
ments ;  they  are  found,  however,  in  the  constitution  as  originally 
adopted. 

Article  viii,  section  1. — "The  general  assembly  shall  elect  in 
joint  ballot,  within  thirty  days  after  its  organization  under  this 
constitution,  and  every  fourth  year  thereafter,  a  superintendent 
of  public  instruction." 

We  have  thus  seen  the  constitutional  provisions  as  to  terms 
of  office,  as  to  all  offices  of  every  class.  It  is  claimed  by  the 
counsel  for  Judge  Burks,  that  while  a  distinct  period  is  fixed  for 
the  beginning  and  ending  of  every  other  office,  as  to  the  office  of 
judge,  the  distinction  is  very  marked.  How  is  this  assertion 
borne  out  by  the  constitution  itself?  By  the  twenty-second 
section  of  article  six,  it  is  provided  that  their  terms  of  office  shall 
commence  on  the  first  day  of  January  next  following  their  ap- 
pointment. If  they  were  not  to  end  together,  why  make  them 
commence  together?  If  the  constitution  contemplated  a  term 
of  twelve  years  for  each  judge,  in  every  case,  and  no  more  and 
no  less,  why  provide  that  they  should  discharge  their  duties 
respectively  until  a  day  certain  in  the  future,  when  their  terms 
of  twelve  years  should  all  begin  together,  and  thus  necessarily 
all  end  together?  If  each  judge  was  to  have  exactly  twelve 
years,  why  not  provide  that  each  judge  should  begin  his  term  as 
8oon  as  he  was  elected  and  qualified,  and  hold  for  twelve  years? 


Digitized  by 


Google 


BURKS  V.    HINTON. 


Opinion. 


It  18  evident  that  the  intention  of  the  convention  was  to  form  a 
a  court  of  five  judges  for  the  court  of  appeals,  who  should  be- 
gin their  terms  of  office  together,  and  go  out  together,  at  the 
end  of  their  term. 

This  same  provision  is  to  be  found  with  reference  to  the 
governor,  the  lieutenant-governor,  the  attorney  general,  all 
county  officers,  all  district  and  township  offices,  and  all  the 
offices  in  this  constitution.  All  are  to  be  elected  or  appointed ; 
then  to  wait  for  a  day  certain  in  the  future,  and  then  begin  a 
prescribed  term  together,  each  class  having  the  same  day  to  be- 
gin its  term  and  the  same  day  to  end  it«  term. 

County  officers  elected  by  the  people  in  November,  to  begin 
their  terms  of  office  on  the  first  day  of  January  next  following 
their  election.  Township  officers  to  be  elected  in  May,  and  to 
begin  their  terms  all  together  on  the  first  day  of  July. 

Judges  for  the  court  of  appeals  elected  by  the  legislature  to 
begin  their  terms  on  the  first  day  of  January  next  following, 
and  to  hold  for  twelve  years  and  then  all  to  go  out  of  office. 

Circuit  judges  to  be  elected  by  the  general  assembly,  and 
their  terms  to  begin  the  first  day  of  January  next  following 
their  election  and  to  hold  for  eight  years  and  then  to  go  out  to- 
gether as  a  class. 

County  court  judges  to  be  elected  by  the  general  assembly, 
but  to  go  into  office  on  the  first  day  of  January  next  following 
their  appointment,  to  begin  their  terms  together  and  to  end 
them  together. 

Here  the  convention  shows  distinctly  that  it  had  in  contem- 
plation the  expiration  of  their  term.  The  term  is  fixed  at  six 
years,  but  as  the  expiration  of  the  second  period  of  six  years 
would  concur  with  the  expiration  of  the  first  term  of  the  court 
of  appeals,  judges  who  were  to  hold  for  twelve  years,  and  also 
the  second  period  for  corporation  judges,  in  all  probability  to 
keep  these  classes  distinct,  it  is  provided  that  the  first  county 
judges  elected  should  be  elected  for  a  term  of  three  years  only, 
a  provision  which  experience  has  shown  to  be  a  wise  measure  on 
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the  score  of  convenience  in  electing  the  large  number  of  county 
judges,  and  perhaps  for  other  reasons.  And  thus  upon  a  con- 
templation of  the  scheme  of  the  government  as  contemplated  by 
the  convention  we  find  that  that  body  never  lost  sight,  through- 
out all  of  its  deliberations,  of  the  seventh  section  of  the  first 
article,  previously  adopted,  and  which  we  have  seen  already — that 
all  the  officers  of  the  government,  whether  legislative,  executive 
or  judicial,  should  at  Jixed  periods  be  returned  to  a  private  sta- 
tion, and  the  vacancies  be  supplied  by  frequent,  certain  and  reg- 
ular elections.  Throughout  the  whole  scheme  of  the  constitution 
we  can  find  no  variance  from  this  rule.  All  the  officers  have 
fixed  terms,  and  all  these  terms  have  fixed,  definite  future  time 
to  begin,  and  a  fixed,  definite  day  to  end ;  and,  as  we  have  seen, 
judges  are  not  only  not  excepted,  but  are  expressly  in  terms  in- 
cluded in  the  general  plan. 

We  come  now  to  the  question,  how,  under  this  constitution, 
vacancies  occurring  in  office  are  to  be  filled.  We  have  seen 
under  tbe  twenty-second  section  of  the  fifth  article  that  the 
manner  of  filling  vacancies  in  office,  not  specially  provided  for 
by  this  constitution,  shall  b^jrescribed  by  law.  It  is  earnestly 
and  seriously  contended  that  this  section  applies  to  filling 
vacancies  only  in  offices  other  than  judges,  that  judges  are  not 
included,  and  not  intended  to  be  included  in  the  term  officers 
generally. 

Judges,  it  is  true,  are  not  specially  mentioned  in  this  section, 
nor  is  any  other  class  specially  mentioned — the  language  is 
"filling  vacancies  in  office" — and  we  have  seen  already  that 
judges  and  other  officers  are  included  in  the  same  terms 
throughout  the  constitution. 

It  has  been  argued  in  this  case  that  some  light  may  be 
thrown  upon  this  section  by  cotemporaneous  construction,  and 
by  comparison  of  this  section  in  the  present  constitution  with 
the  corresponding  section  in  the  constitution  of  this  state, 
which  immediately  preceded  this  constitution. 

In  the  constitution  of  1864,  which  was  the  immediate  prede- 
VoL.  Lxxvn — 2 
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cesser  of  the  present  constitution,  and  in  force  at  the  time  of 
the  adoption  of  the  present  constitution,  we  find  the  section 
corresponding  to  this  section  to  read  as  follows : 

"The  manner  of  conducting  and  making  returns  of  elections, 
of  determining  contested  elections,  and  of  filling  vacancies  in 
oflSce,  not  specially  provided  for  by  this  constitution,  shall  be 
prescribed  by  law ;  but  special  elections  to  fill  vacancies  in  the 
oifice  of  judge  of  any  court  shall  be  for  a  full  term.  And  the 
general  assembly  may  declare  the  cases  in  which  any  office 
may  be  deemed  vacant,  when  no  provision  is  made  for  that 
purpose  in  this  constitution.*' 

In  the  constitution  immediately  preceding  the  constitution  of 
1864— to-wit,  the  constitution  of  1851 — we  find  the  corresponding 
section  in  that  instrument  to  be  in  all  respects  the  same  as  in 
the  constitution  of  1864.  And  we  find  this  provision  in  the 
words  concerning  judges  appearing  for  the  first  time  in  the  con- 
stitution of  1851.  Before  the  constitution  of  1851  there  was  no 
such  provision  providing  how  vacancies  in  the  office  of  judge 
should  be  filled.  In  the  constitutions  preceding  the  constitution 
of  1851,  it  would  seem  that  the  constitutions  provided,  though 
not  in  express  terms,  for  the  filling  of  vacancies  in  the  office  of 
judge.  Under  the  constitution  of  1829-30,  the  judges  held 
office  for  life;  the  beginning  and  ending  of  the  judicial  term 
was  thus  fixed : 

The  tenure  was  life  or  good  behavior  in  each  case;  when  the 
life  terminated,  or  the  removal  for  cause  took  place,  then  the 
term  ended,  and  the  constitution  prescribed  in  precise  terms  the 
tenure  of  the  succeeding  judge.  He  took  the  vacant  office  from 
the  time  of  his  own  appointment  until  his  death  or  removal,  or 
voluntary  retirement.  There  could,  therefore,  be  no  such  thing 
as  the  unexpired  term  of  a  judge. 

But  under  the  constitution  of  1851,  the  life  tenure  was  abol- 
ished, and  it  was  provided  that  judges  should  be  elected  by  the 
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people,  and  hold  for  a  term  of  years ;  and  so  in  the  section  to 
which  reference  has  been  made,  it  was  provided  that  special 
elections  to  fill  vacancies  in  office  generally  should  be  as  provided 
by  law.  But  the  convention  provided  that  special  elections 
should  be  held  for  the  election  of  judges  in  every  case;  that  no 
election  of  judge  should  be  held  within  thirty  days  of  any  polit- 
ical election  (article  6,  section  16  of  constitution  of  1851). 

The  constitution  of  1851  left  the  filling  of  vacancies  to  the 
legislature  in  every  case,  except  in  the  case  of  vacancy  in  the 
office  of  judge,  and  as  to  judges,  and  in  the  same  section,  pro- 
vided as  we  have  already  seen  for  the  exception  in  the  following 
language:  ^^But  special  elections  to  fill  vacancies  in  the  office  of 
judge  of  any  court  shall  be  for  the  full  term," 

Under  that  constitution,  the  vacancy  occuring  in  the  office  of 
judge  was  filled  by  the  election  of  a  judge  for  the  full  term,  as 
was  plainly  provided  in  the  constitution  itself.  The  legisla- 
ture, under  that  constitution,  in  the  exercise  of  powers  not  de- 
nied it  by  the  constitution,  provided  that  elections  to  supply 
vacancies  shall  be  for  the  unexpired  term  of  such  office,  except 
in  such  cases  as  are  provided  for  by  the  constitution. 

(See  Acts  of  1857-8,  ch.  2,  sec.  80.) 

The  constitution  of  1864  followed  the  constitution  of  1851. 
Under  the  constitution  of  1864,  it  was  provided  that  "  the  judges 
shall  be  chosen  by  the  joint  vote  of  the  two  houses  of  the  gene- 
ral assembly  from  persons  nominated  by  the  governor." 

The  convention,  when  engaged  in  framing  the  constitution  of 
1864,  changed  the  mode  of  electing  judges,  but  retained  the 
provision  providing  for  the  filling  of  vacancies  in  the  office  of 
judge,  and  provided  that  vacancies  in  the  office  of  judge  should 
be  filled  for  the  full  term,  thus  retaining  the  exception  as  to  fill- 
ing vacancies  in  the  office  of  judge,  that  mode  to  be  for  the  full 
term,  while  it  was  still  left  to  the  legislature  to  prescribe  the 
manner  of  filling  vacancies  in  all  other  offices,  although  the 
judges  were  to  be,  under  that  instrument,  elected  by  the  legis- 
lature. 
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When  the  convention  which  framed  the  constitution,  which 
was  adopted  July,  1869,  came  to  consider  this  section,  with  re- 
gard to  the  filling  of  vacancies  in  office,  and  to  prescribe  when 
any  office  should  be  deemed  vacant,  (which  is  sec.  22  of  art.  v.  of 
this  constitution,  was  sec.  38  of  art.  iv.  of  the  constitution  of  1851, 
and  was  sec.  35  of  art.  v.  of  the  constitution  of  1864),  the  con- 
vention adopted  the  provision  as  to  officers  generally,  in  general 
terms,  and  left  out  the  clause  which  provided  for  on  exception  in 
the  manner  of  electing  judges,  to  fill  vjicancies  in  the  office  of 
judge,  and  so  far  as  that  section  goes,  left  the  legislature  to  pro- 
vide the  manner  of  filling  vacancies  in  all  offices. 

It  is,  however,  contended  that  the  section  does  not  have  any 
reference  to  judges  when  it  refers  to  officers  generally;  that 
judges  are  the  peculiar  favorites  of  the  constitution,  and  that  as 
it  does  not  in  terms  provide  that  vacancies  in  the  office  of  judge 
should  be  filled  by  elections  for  the  unexpired  term,  or  that  the 
legislature  shall  have  the  power  to  prescribe  how  the  vacancy 
occurring  in  the  office  of  judge  shall  be  filled,  that  the  legisla- 
ture cannot  prescribe  the  manner  of  filling  vacancies  in  the 
office  of  judge,  because  the  constitution  declares  that  judges  shall 
hold  their  offices  respectively  for  twelve  years  as  to  one  class,  for 
eight  years  as  to  another  class,  and  for  six  years  as  to  two  other 
classes. 

In  construing  this  constitution  on  this  point  we  will  consider 
the  plain  meaning  of  the  language  used  first,  and  if  it  is  neces- 
sary in  order  to  discover  the  intention  we  will  look  to  the  pro- 
ceedings of  the  convention  which  framed  it  and  seek  there  to 
discover  distinctly  the  intention  of  the  framers  of  the  instru- 
ment. 

Thus  far  we  have  reasoned  from  the  terra  of  the  con- 
stitution, and  have  derived  our  conclusions  from  what  ap- 
pears upon  the  face  of  the  instrument.  But  if,  departing  from 
this,  we  look  into  the  debates  of  the  convention  which  framed 
the  constitution,  in  the  history  there  afforded  of  the  section  of 
the  constitution  under  which  the  great  question  in  this  case 
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arises,  into  the  intention  of  the  framers  of  the  constitution  as 
expressed  in  debate,  we  shall  find  abundant  confirmation,  and, 
it  seems  to  me,  demonstrative  evidence  of  the  correctness  of  the 
views  we  have  taken  and  of  the  conclusions  at  which  we  have 
arrived/'  (See  7th  Ohio  State  R.  173.)  (Opinion  of  Brinker- 
hoff,  J.) 

One  mode  of  construing  this  section  is  to  take  the  constitu- 
tion as  we  find  it,  without  reference  to  the  manner  in  which  its 
different  parts  were  proposed  and  adopted,  and  another  is  to 
look  at  the  proceedings  of  the  convention  and  endeavor  thereby 
to  discover  the  probable  intention  of  the  framers  of  the  consti- 
tution as  we  now  find  it.  In  either  case  we  must  look  into  the 
actual  state  of  things  which  existed  when  the  constitution  was 
framed  and  adopted.  (26  Wendell,  602,  Clarke  v.  The  People, 
opinion  of  Chancellor  Walworth;  see  also  Constant  v.  The  Peo- 
pie,  4  Wendell,  515 ;  People  v.  New  York  Cen.  R.  B.,  24  New 
York,  496).  In  Mathews  and  Garner  v.  The  Commonwealth, 
18th  Gratt.  989,  opinion  of  Moncure,  P.,  it  is  said  :  "  We  have 
looked  to  the  printed  journal  of  the  house  of  delegates  for 
1866-7,  during  which  this  act  was  passed,  and  it  conclusively 
shows  that  our  construction  is  correct.  In  the  case  of  the  Bal- 
timore and  Ohio  Company  v.  Wightman^s  admW,  29th  Gratt.  438, 
opinion  of  Staples,  J.,  says : 

"We  think  it  is  very  clear  that  the  framers  of  these  enact- 
ments had  before  them  at  the  time  the  English  and  New  York 
statutes  on  the  same  subject,  from  which  the  statutes  of  the  dif- 
ferent states  of  a  similar  character  are  generally  taken.  It  will 
be  perceived  that  our  legislature  has  omitted  some  of  the  pro- 
visions of  these  statutes  and  materially  changed  the  phraseology 
of  others.  Thus,  the  English  statute  requires  the  plaintiff  to 
file  with  his  declaration  a  full  particular  of  the  person  or  persons 
on  whose  behalf  the  action  is  brought.  Our  statutes  contain  no 
such  provision,  and  the  very  fact  that  it  is  omitted,  whilst  other 
provisions  of  the  English  statutes  are  adopted,  would  seem  to 
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indicate  a  deliberate  purpose  on  the  part  of  the  legislature  to 
dispense  with  such  statements." 

In  the  case  of  Robertson  v.  Clopto7i,  Judge,  &c,  (Law  Journal, 
1881),  opinion  of  Staples,  Judge :  "  There  are  no  other  provisions 
in  the  constitution  having  any  bearing  on  the  subject.  When 
the  framers  of  that  instrument  deliberately  omitted  the  disqual- 
ifying causes  affecting  the  commonwealth's  attorney,  without 
substituting  others  in  their  place,  we  must  suppose  it  was  intended 
that  this  disqualification  should  thereafter  cease." 

Upon  an  inspection  of  the  journal  of  the  convention  which 
framed  the  present  constitution,  we  find  that  the  committee  on 
the  legislative  department  reported  to  the  convention  for  its 
adoption  the  22d  section  of  the  5th  article,  in  the  precise  words 
as  it  is  found  in  the  old  constitution,  so  that  it  was  proposed  to 
the  convention  by  the  said  standing  committee  that  in  providing 
that  the  manner  of  filling  vacancies  should  be  prescribed  by 
law,  it  was  proposed  to  except  judges  who  should,  when  elected 
to  fill  vacancies,  be  elected  for  the  full  term,  and  not  for 
the  unexpired  term.  Upon  the  presentation  of  this  section  by 
the  committee  on  the  legislative  department,  a  member  of  the 
committee  on  county  courts,  &c.,  moved  to  strike  out  the  words, 
"  But  special  elections  to  fill  vacancies  in  the  oflBce  of  judge  of 
any  court,  shall  be  for  the  full  term,"  and  it  was  agreed  to;  and 
then  the  section  as  amended  was  adopted.  The  convention  then 
struck  out,  after  consideration  and  with  deliberation,  the  excep- 
tion contained  in  the  section  which  provided  for  the  election  of 
judge  to  fill  a  vacancy  in  the  office  of  judge,  to  be  for  the  full 
term,  and  not  for  the  unexpired  term,  and  then  adopted  the 
section  as  we  find  it,  providing  that  the  manner  of  filling  all 
vacancies  in  office  shall  be  prescribed  by  law — that  is,  by  the 
legislature — and  thus,  as  we  have  seen,  striking  out  the  only 
provision  to  be  found  in  the  constitution  which  made  any  dis- 
tinction between  the  office  of  judge  and  any  other  office, 
as  to  filling  vacancies  therein.     Are  we  not  to  suppose,  then, 
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that  the  convention  tWeTirferf,  as  it  had  in  terms  'provided^  that  the 
manner  of  filling  all  vacancies  in  office  should  be  prescribed  by 
law  f 

"This  provision  does  not  seem  obscure  or  doubtful;  but  if  it 
so  appears,  we  are  told  by  a  great  authority  that  Mn  seeking 
aid  to  construe  an  obscure  or  doubtful  statute  considerable 
weight  is  attached  to  the  opinions  in  regard  to  it,  entertained 
by  persons  learned  in  the  law  at  the  time  of  its  passage/ 
'Great  regard/  says  Lord  Coke,  *  ought,  in  construing  a  statute, 
to  be  paid  to  the  construction  which  the  sages  of  the  law,  who 
lived  about  the  time,  or  soon  after  it  was  made,  put  upon  it, 
because  they  were  the  best  able  to  judge  of  the  intention  of  the 
makers  at  the  time  when  the  law  was  made;'  and  this,  in  the 
terse  and  admirable  language  of  the  civil  law,  as  is  expressed  by 
the  maxim  contemporanea  expositio  est  fortissima  in  lege.  As 
we  shall  see  hereafter,  this  same  principle  has  been  applied  in 
this  country  to  a  certain  extent  in  the  construction  of  the  con- 
stitution." 

What  was  the  cotemporaneous  construction  of  this  section  of 
the  constitution  to  which  we  have  risferred?  We  have  seen  the 
framers  of  the  constitution  strike  out  the  only  distinction  to  be 
found  in  that  section  between  the  manner  of  filling  vacancies  in 
office ;  and  we  look  in  vain  in  any  other  section  of  the  constitu- 
tion for  any  distinction  in  the  manner  of  filling  vacancies  in 
office. 

"  The  exposition  of  statutes  by  subsequent  legislative  bodies 
has  weight."     Sedgwick  on  Construction,  &c.,  page  214. 

What  has  been  the  legislative  exposition  of  this  section? 

The  very  legislature,  chosen  at  the  same  time  this  constitu- 
tion was  ratified  by  the  people,  lost  no  time  in  construing  this 
section  of  the  constitution,  and  at  its  first  session  in  providing, 
one  after  another,  for  the  filling  of  all  vacancies  in  every  office^ 
from  the  highest  to  the  lowest  township  office  by  election  for 
the  unexpired  term;  and  then,  as  if  their  authority  in  the 
premises  was  wholly  free  from   constitutional   limitation,   de- 
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clarecl  as  follows :  "  Provided^  that  the  term  of  office  of  any 
person  chosen  at  a  special  election  to  fill  a  vacancy  in  any  pub- 
lie  office  shall  commence  as  soon  as  he  shall  qualify  for  the 
performance  of  the  duties  of  the  office  to  which  he  is  elected, 
and  shall  be  for  the  unexpired  term  of  such  office.''  Session 
Acts  1869-'70.  And  at  the  same  session  proceeded  to  elect 
judges  and  all  other  officers  elective  by  the  legislature;  and,  in 
1872,  provided  as  we  have  seen,  that  judges  should  be  elected 
only  for  the  unexpired  term  when  elected  to  fill  vacancies. 

This  law  was  passed  by  the  legislature  in  pursuance  of  this 
section  and  in  construction  of  it,  before  Judge  Burks  was  elected 
to  this  bench — several  years  before.  So  the  law  was  written, 
and  so  the  law  appears  until  the  expiration  of  the  three  years 
from  the  first  day  of  January,  1871,  (at  which  date  all  judicial 
terms  in  this  state  began,)  and  when,  in  1873,  the  legislature 
elected  the  large  number  of  county  judges,  whose  terms  began 
on  the  first  day  of  January,  1874,  to  run  for  six  years,  we  find, 
by  reference  to  the  legislative  journal,  that  the  legislature 
elected  a  county  judge  for  every  county,  or  county  court  dis- 
trict in  the  state ;  not  one  being  omitted. 

When  the  six-year  terra  for  corporation  judges  expired,  the 
legislature  elected  judges  for  all  tlie  corporations  entitled  to 
one  under  the  constitution,  and  not  one  claimed  to  hold  over. 
And  so  when  the  eight-year  term  of  the  circuit  judges  was  about 
to  expire,  on  the  first  day  of  January,  1879,  we  find  by  reference 
to  the  journals  of  the  preceding  legislature,  to  wit:  1878-9,  that 
the  legislature  elected  judges  for  every  circuit  in  the  state,  ex- 
cept two,  and  that  these  two  were  new  circuits  created  by  the 
legislature  by  dividing  existing  circuits,  and  the  declaration  is 
found  on  the  journal,  that,  in  the  new  circuits,  the  term  had  not 
expired;  whereas  in  two  circuits  wherein  vacancies  had  been 
caused  in  the  years  1874  and  1875,  respectively,  by  resignation 
of  the  judges,  and  judges  had  been  elected  in  each  circuit,  to  fill 
the  vacancy;  one  in  1874  and  one  in  1875.  The  legislature 
declared  that  the  term  of  the  incumbents  would  expire  on  the 
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last  day  of  December,  1879^  which  was  the  end  of  the  original 
term  of  eight  years,  which  the  predecessor  of  each  judge  would 
have  had,  if  he  had  not  resigned.  And,  indeed,  as  has  been  cited 
by  counsel,  the  legislature  gave  forcible  expression  to  their  con- 
struction of  the  constitution  on  this  point,  "when  both  bodies 
declared  that  the  circuit  judges,  who  were  elected  to  fill  vacan- 
cies, are  entitled  to  hold  office  under  said  election  only  during 
the  unexpired  terms  for  which  their  predecessors  were  originally 
chosen," 

In  article  six  of  the  constitution,  which  exclusively  concerns 
the  judiciary  department,  there  is  no  provision  for  filling  vacan- 
cies in  judicial  positions,  but  in  article  five,  which  relates  to  the 
legislative  department,  it  is  provided,  as  we  have  seen  in  the 
twenty-second  section  already  cited  and  examined. 

Pursuing  the  requirements  of  the  constitution,  the  general 
assembly  in  1869-70  elected  sixteen  circuit  judges,  whose  terms 
of  office  commenced  (under  section  twenty-two,  article  six  of  the 
constitution),  on  the  first  day  of  January,  1870,  for  eight  years, 
expiring  January  1st,  1879.  And  subsequently  thereto,  by 
virtue  of  section  twenty-two,  article  five,  it  adopted  a  joint  reso- 
lution, which  reads  as  follows: 

^'Resolved  by  the  senate  (the  house  of  delegates  concurring). 
That  all  elections  by  the  general  assembly  to  fill  vacancies  in 
the  office  of  judge  shall  be  only  for  the  unexpired  term  of  his 
predecessor."     Acts  1872-3,  page  3. 

On  the  senate  journal  of  1874  we  find  the  following  entry: 
"  Henry  E.  Blair  having  received  all  the  votes  cast,  was  declared 
duly  elected  judge  of  the  fourteenth  judicial  circuit  for  the  unex- 
pired term  of  Judge  Mahood,  resigned" — a  complete  illustration 
of  the  legislative  construction  of  the  twenty-second  section  of 
article  five  of  the  constitution.  In  1879,  the  second  expiration  of 
term  of  county  judges  coming  around,  the  legislature  proceeded 
without  question  to  fill  all  the  county  judgeships,  holding  (nem 
con  in  any  department  of  the  government)  that  the  regular 
period  for  that  class  of  judges  to  hold  office  having  expired,  all 
Vol.  lxxvii — 3 

Digitized  by  VjOOQ IC 


18  BURKS  V.  HINTON. 


Opinion. 


the  county  judges  went  out  of  office  together,  as  their  predeces- 
sors had  done,  at  the  end  of  the  regular  term — they  were  all 
commissioned  by  the  governor  without  question,  but  the  general 
assembly  which  met  in  December,  1879,  not  completing  the 
election  of  all  the  county  judges  before  the  first  day  of  January, 
1880,  when  the  new  terms  began,  a  dispute  arose  among  those 
elected  after  the  beginning  of  the  regular  term  and  their  prede- 
cessors, that  as  the  new  judges  were  elected  after  their  terms 
began,  to  wit,  the  first  day  of  January,  1880 — that  under  the 
twenty-second  section  of  article  six,  which  declares  their  terms  of 
office  shall  commence  on  the  first  day  of  January  next  following 
their  appointment,  &c.,  the  new  judges  could  not  go  into  office 
until  the  first  day  of  January,  1881 ;  and  that  under  the  twenty- 
fifth  section  of  the  same  act,  which  declares  that  judges  and  all 
other  officers,  elected  or  appointed,  shall  continue  to  discharge 
the  duties  of  their  offices  after  their  terms  of  service  have  expired 
until  their  successors  have  qualified,  the  old  judges  would  be 
entitled  to  hold  their  offices  until  January  1st,  1881,  and  receive 
the  emoluments  of  the  same.  This  question  led  to  the  decision 
of  the  case  in  re  Broadus  in  this  court,  reported  in  32  Grattan, 
779,  and  here  we  will  leave  the  question  of  cotemporaneous  and 
legislative  construction  and  follow  the  subject  in  our  enquiries 
into  the  courts,  where  this  section  has  been  judicially  con- 
sidered and  passed  on.  In  the  case  in  re  Broadus,  cfec.  Judge 
Moncure,  who  delivered  the  opinion  of  the  court,  said:  "Now 
a  term  of  six  years  of  the  county  court  judgeships  of  the"  state 
commenced  on  the  first  day  of  January,  1880 — a  like  term  of 
these  same  judgeships  having  ended  on  the  preceding  day — to- 
wit,  the  thirty-first  day  of  December,  1879.  No  doubt  it  was 
expected  and  intended  that  all  the  judges  who  were  to  act 
as  such  on  and  after  the  first  day  of  January,  1880,  would 
be  appointed,  and  would  qualify  on  or  before  that  day.  But 
only  a  portion  of  the  said  judges  then  was  appointed  and 
qualified.  Still,  whether  they  were  appointed  and  qualified 
on,  before,  or  after  that  day,  the  term  of  office  to  which  they 


Digitized  by 


Google 


BURKS  V.    HINTON.  19 


Opinion. 


were  appointed  respectively  commenced  on  the  same  day — 
to-wit,  the  first  day  of  January,  1880 — and  was  to  continue 
for  the  period  of  six  years  thereafter.  Certainly  it  was  not 
the  intention  of  the  framers  of  the  constitution  that  the  terms 
of  the  particular  judgeships  might  begin  and  end  on  diflFerent 
days.  They  intended  the  contrary,  and  fixed  upon  the  first  day 
of  January  as  the  proper  day  for  that  purpose,  though  that  day 
was  a  long  way  off  when  the  constitution  was  adopted  and  went 
into  operation.*' 

Here  we  see  this  court,  in  terms  and  with  emphasis,  endorsing 
the  legislative  construction  of  the  twenty-second  section  of  article^ 
five  of  the  constitution :  for  if  (all  the  county  judges  in  office  in 
December,  1879,  went  out  of  office  on  the  31st  day  of  December, 
1879,  the  expiration  of  the  six-year  period  for  all  the  county 
judges  by  express  mandate  of  the  constitution),  as  the  court 
unanimously  affirms  in  this  case,  then  Hon.  John  C.  Weedon 
was  elected  for  an  unexpired  term — (for  Christian,  Judge, 
while  he  delivered  an  opinion  in  some  respects  differing  with 
the  reasoning  of  Judge  Moncure,  he  in  express  terms  agrees 
with  him  in  this.)  Christian,  Judge,  says:  "So  that  it  is 
plain  that  under  the  twenty-fifth  section,  Minor,  whose  term 
of  office  was  limited  by  the  constitution  to  the  first  day  of 
January,  1880,"  etc.  It  might  often  happen  that  from  some 
unforeseen  cause  or  accident  the  legislature  could  not,  from 
mere  physical  impossibility,  elect  all  the  county  judges  be- 
fore the  first  day  of  January,  there  being  about  eighty  in  all. 
And  this  manifest  difficulty  would  often  arise,  that  while  their 
terms  all  expired  on  the  first  day  of  January,  each  one  would 
hold  over  one  year  longer  than  the  term  fixed  by  the  constitu- 
tion. Thus  upon  the  question  we  are  here  called  upon  to  decide 
we  find  this  court,  when  so  called  upon,  unanimously  endorses 
the  view  we  have  taken,  and  so  expressly  declared.  For  it  was 
a  fact  well  known  to  this  court  that  out  of  this  large  number  of 
eighty  county  judges  some  had  died  and  some  had  resigned 
during  the  six-year  term  for  which  they  were  originally  elected. 
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and  it  was  a  matter  of  history  that  every  legislature  which 
assembled  during  that  period  had  been  called  on  to  elect  judges 
to  fill  vacancies  in  the  office  of  county  judge. 

The  eflFect  and  force  of  this  decision  as  a  judicial  construction 
of  the  constitution,  is  sought  to  be  diminished,  if  not  entirely 
destroyed,  by  counsel  for  Judge  Burks,  by  strongly  assailing  the 
mental  capacity  of  Judge  Moncure,  who  delivered  the  opinion  of 
the  court  in  this  case,  on  account  of  age  or  bodily  infirmity.  If 
this  be  true  of  Judge  Moncure,  what  becomes  of  the  other  ttoo 
judges?  in  a  court  of  three,  they  constituted  the  majority  of  the 
court,  and  were  fully  able  to  prevent  the  mischief  they  com- 
plained of;  but  they  both  concurred;  one  dissented  on  one  point, 
but  concurred  on  the  only  question  of  importance  here.  How- 
ever that  may  be,  it  was  the  unanimous  decision  of  this  court,  and 
is  a  judicial  construction  of  the  constitution,  by  this  court,  sus- 
taining the  cotemporaneous  and  legislative  exposition  hereinbe- 
fore referred  to.  We  are  referred,  in  the  printed  report,  to  the 
fact  that  Judge  Staples  did  not  sit  because  of  the  interest  of  his 
brother,  and  that  Judge  Burks,  the  petitioner  here,  did  not  sit  be- 
cause he  was  personally  interested  in  a  kindred  question.  What 
that  kindred  question  was  that  record  does  not  disclose  more  dis- 
tinctly, but  we  may  suppose  that  in  this  controversy  we  have  the 
explanation.  Therefore  it  cannot  be  contended  that  when  this 
court  unanimously  construed  the  constitution  on  that  subject, 
that  the  subject-matter  of  this  controversy  was  not  considered. 
It  was  uppermost  in  the  mind  of  at  least  one  of  the  five  judges, 
and  was  in  an  emphatic  manner  brought  to  the  mind  of  the 
whole  court  by  the  retirement  of  Judge  Burks. 

It  is  argued  by  counsel  for  Judge  Burks  now,  that  this  case 
has  been  settled  in  this  court  by  a  subsequent  decision  to  be 
found  in  the  33d  volume  of  Grattan's  reports — in  re  Meredith. 
^  That,  in  that  case,  this  court  declared  the  law  of  1872,  pre- 
scribing the  mode  in  which  vacancies  in  the  office  of  judge 
should  be  filled,  to  be  unconstitutional,  null  and  void,  because  it 
is  repugnant  to  the  provisions  of  the  constitution  on  this  subject ; 


Digitized  by 


Google 


BURKS  V.    HINTON.  21 


Opinion. 


but  many  of  the  cases,  as  we  have  seen,  relied  on  in  the  opinion 
of  Judge  Staples  in  the  Meredith  case,  do  not  support  his  con- 
clusion; but  the  opposite.  In  Salisbury  v.  Middleton,  11  Md. 
296,  which  was  a  case  of  a  clerk  elected  to  fill  a  vacancy,  the 
constitution  of  that  state  provided  that  the  state's  attorney, 
elected  to  fill  a  vacancy,  should  be  elected  for  the  unexpired 
term  of  his  predecessor;  but  there  was  no  such  provision  as  to 
the  clerk,  who  took  a  stated  term.  Where  is  the  application  of 
that  case  as  authority  in  this?  So  in  the  case  of  Marshall 
Y.  Howard,  5  Md.  423.  In  that  case  the  constitution  had  made 
no  provision  for  filling  a  vacancy  in  the  office  of  librarian,  nor 
was  that  authority  granted  to  the  legislature,  so  it  was  held 
that  the  constitutional  term  obtained. 

In  the  case  of  the  People  v.  Green,  2  Wend.  266,  the  court 
construed  the  constitution  of  New  York,  which  is  altogether 
different  from  the  constitution  of  this  state,  is  a  case  in  favor  of 
our  view  conversely.  Crowell  v.  Lambert,  9  Minn.  285.  In  3d 
Sneed  6,  Keys  v.  ""Macon,  and  Breioer  v.  Davis,  9  Humphrey, 
208,  from  Tennessee,  the  question  turns  upon  the  provision  of 
a  constitution,  not  like  ours  in  all  respects,  because  there  we  are 
without  the  light  of  the  constitutional  exposition  which  we 
have  considered  here.  In  Smeedes  and  Marshall's  report,  in 
the  case  of  Hughes  v.  Buckingham,  the  constitution  of  Missis- 
sippi is  construed;  and  while  that  is  different  from  the  Virginia 
constitution,  there  was  another  important  distinction  as  to  the 
particular  office  in  question,  that  no  period  was  fixed  for  the 
beginning  of  his  office  in  the  constitution  or  in  the  acts,  and  it 
was  held  that  his  term  therefore  began  from  his  appointment. 

The  decision  of  the  court  in  re  Meredith  cannot  be  sustained ' 
upon  the  reasoning  of  the  judge  who  delivered  the  opinion. 

It  proceeds  upon  the  declaration  that  the  constitution  of  Mis- 
sissippi, and  other  states  mentioned,  contain  similar  provisions 
to  our  own ;  what  these  similar  provisions  are  we  are  left  to 
conjecture ;  and  upon  a  careful  examination  of  the  said  consti- 
tution we  have  not  found  them,  unless  reference  is  had  to  the 
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fact  that  they  all  declare  distinct  and  definite  periods  for  the 
terms  of  officers  of  the  government. 

It  is  not  pretended  that  these  constitutions  contain  the  iden- 
tical provision  which  is  contained  in  the  constitution  of  this  state, 
and  so  the  decisions  construing  them  upon  the  tenure  of  office 
are  not  applicable  to  the  case  in  hand.     In  one  constitution 
there  cited  the  provision  is  the  same,  as  we  have  said,  but  the 
distinction  in  that  case  is  broad  enough,  because  we  do  not  find 
there  the  deliberate  striking  out  of  the  provision  in  the  consti- 
tution which  was  proposed  to  provide  that  elections  to  fill  vacan- 
cies in  the  office  of  judge  should  be  for  the  full  term.     If  the 
constitution  of  1867-8  had  desired  that  elections  of  judge  to  fill 
vacancies  which  should  occur  in  the  office  of  judge  should  be 
made  by  elections  of  a  judge  for  a  full  term,  all  it  had  to  do  was 
to  adopt  the  report  of  its  committee,  as  we  have  seen ;  but  it 
refused  to  adopt  the  entire  report.     And  what  was  necessary  to 
be  done  to  provide  that  the  legislature  should  determine  the 
manner  of  filling  all  vacancies  in  office,  was  to  strike  out  the 
provision  which  made  an  exception  of  the  office  of  judge  (for  so 
the  committee  had  reported  it),  and  the  convention  did  strike 
out  the  clause  in  the  said  committee  report  which  made  an  ex- 
ception as  to  judges ;  so  it  does  not  seem  to  be  a  violent  pre- 
sumption that  the  convention  intended  to  leave  the   question 
as  to  vacancies  in    all  offices  to   the  legislature,    and  not   to 
make   any  exception  in  favor  of  judges.     It  is   no   argument 
to  say  the  constitution  of  Mississippi,  New  York,  or  any  other 
state,   makes    no   such    provision   as    the    twenty-second   sec- 
tion, article  five;    it  ought  not    to   be   in   the   Virginia   con- 
stitution ;  judges  ought  to  be  independent ;  judges  ought  not 
to  be  dependent  upon   the  will    of  the  legislature,  which    is 
so  often  influenced  by   recent  political   excitement,  and  bears 
about  it  the  heat,  and  dust,  and  stain  of   the  hustings,  and 
may  have  garments  stained  in  the  dirty  pool  of  politics; — all 
that  might  have  been  addressed  to  the  convention  which  framed 
the  constitution,  but  it  has  no  place  before  this  court.     The  con- 
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stitution,  the  supreme  law  of  the  land,  placed  that  power  in  the 
hands  of  the  legislature ;  and  while  it  may  be  well  hoped  that 
the  legislature  may  wisely  use  it,  it  is  in  their  hands,  and  there 
it  must  remain — until  taken  away  by  the  people  of  this  state,  it 
will  not  be,  it  ought  not  to  be,  it  cannot  be  taken  out  of  the 
legislative  hand  by  this  court ;  such  a  decision  would  be  in  defi- 
ance of  the  constitution,  and  would  be  but  futile  endeavor — 
would  be  (like  the  decision  of  this  court  in  ex  parte  Meredith) 
but  JODGE-MADE  law  (as  to  judge-made  law  see  Spencer  v.  State, 
5  Ind.,  76),  and  would  not  long  survive.  It  has  been  eloquently 
argued  by  counsel  that  to  overrule  ex  parte  Meredith  would  be 
to  put  the  courts  at  the  feet  and  at  the  mercy  of  the  legislature 
of  the  state ;  that  the  web  of  our  argument  might  weave,  ere 
long,  our  own  judicial  shroud.  Those  things  are  not  worth 
considering ;  if  there  is  no  way  to  save  the  official  life  of  this 
court  but  by  setting  at  nought  the  constitution  which  we  are 
sworn  to  support  and  maintain,  then  perish  our  official  life;  the 
constitution  must  be  maintained. 

It  is  claimed  by  counsel  for  the  petitioner  here,  that  the  de- 
cision of  this  court  in  the  case  in  re  Meredith  is  binding  on  this 
court,  as  finally  settling  the  rule  on  the  subject;  and,  even  if 
this  court  shall  regard  the  case  as  plainly  wrong,  it  must,  never- 
theless, sustain  the  decision  thus  made,  upon  the  principle  of 
stare  decisis,  because  it  has  been  accepted  as  the  law,  and  ac- 
quiesced in  to  this  time.  It  does  not  appear  to  come  within  the 
rule.  In  the  first  place,  the  case  in  re  Broadns  had  preceded  it 
in  this  court,  and  was  a  decision  the  other  way.  Under  which 
last  named  decision,  the  judges  throughout  the  state  had  acted, 
had  vacated  the  bench,  and  gone  without  question  to  the  bar, 
and  commenced  again  the  practice  of  their  profession.  Was  the 
case  in  re  Broadus  within  the  rule  oi stare  decisis?  if  not,  why 
not?  In  the  second  place,  the  case  of  ex  parte  Meredith  was 
not  argued;,  except  on  one  side;  it  may  have  been  considered  on 
the  other  side  that  the  rule  had  been  settled  by  the  Broadus 
case.     The  Hon.  Charles  G.  Howison  was  one  of  the  judges. 
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which  this  court  had  unanimously  declared  in  that  case  entitled 
to  his  office  from  the  first  day  of  January,  1880,  for  six  years, 
and  if  that  decision  was  adhered  to,  it  was  truly  settled  that 
said  Charles  G.  Howison  was  the  judge  of  Prince  William 
county,  when  the  Meredith  case  was  decided;  but  the  court  de- 
cided otherwise,  and  decided  that  the  old  judge  held  over,  al- 
though in  the  Broadus  case  the  entire  court  had  declared  he  did 
not  hold  over.  If  the  rule  of  stare  decisis  did  not  apply  to  the 
Broadus  case,  when  the  court  hearing  the  case  was  unanimous, 
and  when  it  was  heard  after  argument  on  hoth  sides  by  the 
ablest  counsel,  how  can  this  rule  apply  to  the  Meredith  case, 
which  was  decided  by  a  divided  court,  and  not  argued  at  all  on 
the  losing  side?  The  able  president,  perhaps  the  ablest  mind 
on  the  court,  dissenting,  and  perhaps  it  may  not  be' considered 
that  the  court  was  so  very  unevenly  divided  when  we  consider 
the  circumstances  surrounding  the  question,  the  embarrassments 
of  some  of  the  members  of  the  court,  and  the  consistency  attach- 
ing to  the  dissenting  judge,  and  the  inconsistency  of  some  of  the 
majority. 

The  rule  upon  this  maxim  of  stare  decisis  has  been  often 
stated  and  considered.  *^The  doctrine  grows  out  of  the  necessity 
for  a  uniform  and  settled  rule  of  property,  and  definite  basis  for 
contracts  and  business  transactions.  If  a  decision  is  wrong,  it 
is  only  when  it  has  been  so  long  the  rule  of  action  as  that  time 
and  its  continued  application,  as  the  rule  of  right  between  par- 
ties, demand  the  sanction  of  its  error;  because  when  a  decision 
has  been  recognized  as  the  law  of  property,  and  conflicting  de- 
mands have  been  adjusted,  and  contracts  have  been  made  with 
reference  to  and  on  the  faith  of  it,  greater  injustice  would  be 
done  to  individuals,  and  more  injury  result  to  society  by  a  rever- 
sal of  such  decision,  though  erroneous,  than  to  follow  and  observe 
it.  But  when  a  decision  is  not  of  this  character,  upon  no  sound 
principle  do  we  feel  at  liberty  to  perpetuate  an  error  into  which 
either  our  predecessors  or  ourselves  may  have  inadvertently 
fallen,  merely  upon  the  ground  of  such  erroneous  decision  having 
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been  previously  rendered.  The  question  to  be  considered  in 
these  cases  have  no  application  whatever  to  the  title  or  transfer 
of  property,  or  to  matters  of  contract.  They  involve  the  con- 
struction and  interpretation  of  the  organic  law,  and  present  for 
consideration  the  structure  of  the  government,  the  limitations 
upon  legislative  and  executive  power.  Certainly  it  cannot  be 
seriously  insisted  that  questions  of  this  character  can  be  disposed 
of  by  the  doctrine  of  stare  decisis.  In  such  case  the  former 
decision  or  previous  construction  is  received  and  weighed  merely 
as  an  authority,  tending  to  convince  the  judgment  of  the  cor- 
rectness of  the  particular  conclusion,  and  not  as  a  rule  to  be  fol- 
lowed without  inquiry  into  correctness."  This  is  the  language 
of  a  learned  judge  in  one  of  the  states  of  this  Union.  (See 
Wiais  V.  Owen,  43  Texas.) 

In  another  case  it  is  said:  "We  are  by  no  means  unmindful 
of  the  salutary  rule  of  stare  decisis,  but  at  the  same  time  we 
cannot  be  unmindful  of  the  lessons  furnished  by  our  own  con- 
sciousness, as  well  as  by  judicial  history  of  the  liability  to  error 
and  the  advantages  of  review."  (See  Pratt  v.  Brown,  3  Wise.) 
The  noted  case  of  Davis  v.  Turner,  4th  Gratt.  422,  wherein  we 
find  the  oft  quoted  and  truly  eloquent  opinions  of  a  great 
judge,  to  which  Judge  Staples  himself  pays  respect  and  homage 
in  the  case  of  Hilb,  dkc.  v.  Peyton;  and,  following  the  example 
of  Judge  Cabell,  reviewed  and  reversed  his  own  previously  ex- 
pressed views,  furnishes  a  shining  precedent  for  reviews  of  a 
wrong  decision,  even  if  we  had  ourselves  rendered  it.  We  are 
satisfied  that  the  decision  in  re  Meredith  is  erroneous;  we  are 
satisfied  that  by  the  constitution  aU  vacancies  in  aU  offices  are 
to  be  filled  in  the  manner  to  be  prescribed  by  law;  and  hence  it 
is  our  opinion  that  the  legislature  having  provided  that  all  elec- 
tions to  fill  vacancies  in  the  office  of  judge  shall  be  for  the  un- 
expired term,  that  Judge  Burks  was  elected  to  fill  the  unexpired 
term  of  twelve  years,  beginning  January  1st,  1871;  that  his 
term  expired  on  the  31st  day  of  December,  1882,  and  that  he  is 
no  longer  a  judge  of  this  court,  but  that  Hon.  Drury  A.  Hinton 
Vol.  Lxxvn — 4 
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having  been  elected  for  the  term  of  twelve  years,  beginning  on 
the  first  day  of  January,  1883,  and  having  been  commissioned 
and  duly  qualified  by  taking  the  oath  prescribed  by  law,  is  a 
judge  of  this  court,  and  is  entitled  to  occupy  his  seat  upon  this 
bench. 

Richardson,  J.,  concurring  in  the  opinion  of  the  court,  said: 

The  grave  importance  of  the  question  involved  here  alone  in- 
duces me  to  put  on  record  my  views  of  this  case,  and  not  the 
belief  that  I  could  add  clearness  or  strength  to  the  able  opinion 
just  delivered  by  my  brother  Lacy. 

Upon  the  decision  of  this  court  rest  not  only  the  conflicting 
claims  of  the  contestants  to  a  seat  on  this  bench,  but  the  proper 
interpretation  of  important  provisions  of  our  state  constitution, 
and  certain  legislation  thereunder — legislation  claimed  on  the 
one  hand  to  be  unconstitutional,  null  and  void,  and  on  the  other 
to  be  the  legitimate  exercise  of  legislative  authority,  and  im- 
posed, as  such,  by  the  constitution.  The  delicate  and  very 
responsible  duty  of  giving  authoritative  interpretation  to  these 
constitutional  and  statutory  provisions  is  devolved  upon  this 
court  under  circumstances  of  peculiar  interest. 

The  first  section  of  article  six  of  the  constitution  of  Virginia 
provides  for  a  supreme  court  of  appeals  for  the  state.  The 
second  section  of  said  article  provides  that  such  court  shall  con- 
sist of  five  judges.  By  the  fifth  section  of  same  article,  the  one 
relied  on  by  the  petitioner,  it  is  declared  that  "the  judges  shall 
be  chosen  by  the  joint  vote  of  the  two  houses  of  the  general 
assembly,  and  shall  hold  their  office  for  a  term  of  ttaelve  years, 
I  italicise  the  words  relied  on  that  the  question  at  issue  may  be 
brought  sharply  to  view.  The  language  is  peculiar  and  aptly 
adapted  to  the  plan  of  classification  of  officers  so  prominent  in 
our  constitution,  and  by  which  it  was  the  evident  intention  of 
the  framers  of  that  instrument  that  each  class,  except  to  the  ex- 
tent that  they  might  be  broken  by  the  occurrence  of  vacancies, 
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should  go  in  together  and  out  together.  It  will  be  observed 
that  the  language  is  especially  appropriate  to  a  class.  It  is: 
"The  judges  shall  hold  their  office/'  &c.,  and  not  that  each 
judge  shall  hold  his  office  for  twelve  years. 

If  the  language  referred  to  was  the  only  language  or  pro- 
vision in  the  constitution  bearing  directly  on  this  question  the 
difficulty  of  construction  would  be  increased ;  but  even  then  the 
petitioner's  claim  would  by  no  means  be  clear,  because  the  gen- 
eral plan  and  scope  of  the  constitution,  necessarily  to  be  pre- 
served, would  strongly  tend  to  direct  the  judicial  mind  to  an 
adverse  conclusion. 

But  the  provision  in  question  is  not  all  that  must  be  looked 
to.  The  framers  of  our  constitution  wisely  foresaw  the  imprac- 
ticability, the  impossibility,  in  fact,  of  providing  for  every  casu- 
alty, every  emergency  which  would,  in  the  nature  of  things, 
arise  in  the  course  of  administering  the  government.  Hence, 
after  mapping  out  the  specific  plan,  after  making  specific  pro- 
visions in  those  cases  in  which  it  was  safe  to  do  so,  it  was  seen 
to  be  necessary,  and  a  provision  was  inserted,  conferring  upon 
the  general  assembly,  and  charging  that  body  with  the  duty  of 
so  legislating,  in  respect  to  filling  vacancies,  and  in  respect  to 
determining  when  vacancies  in  office  should  be  deemed  to  exist, 
in  all  cases  not  otherwise  expressly  provided  for,  as  to  make 
effective  the  general  plan  of  the  constitution.  This  was  effect- 
ually done  by  section  twenty-two  of  article  five,  which  reads : 
"The  manner  of  conducting  and  making  returns  of  elections, 
of  determining  contested  elections,  and  of  filling  vacancies 
in  office,  in  cases  not  specially  provided  for  in  this  constitution, 
shall  be  prescribed  by  law,  and  the  general  assembly  may  de- 
clare the  cases  in  which  any  office  shall  be  deemed  vacant,  where 
no  provision  is  made  for  that  purpose  in  this  constitution." 
This  section  is  a  part,  and  very  important  part,  of  the  constitu- 
tion, bearing  directly  on  the  question  in  hand.  It  is  of  clear  un- 
equivocal import.  There  is  not  one  word  in  it,  which,  taken  in 
connection  in  which  it  is  used,  and  in  connection  with  the  sub- 
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ject  matter,  as  part  of  the  organic  law,  that  can  admit  of  the 
least  doubt  as  to  its  meaning.  The  whole  clause  is  absolutely 
clear,  and  must  be  looked  to  and  obeyed  as  part  of  the  constitu- 
tion. It  is  so  clear,  so  unambiguous,  that,  by  the  recognized 
rule  in  such  cases,  there  is  no  room  for  construction ;  the  only 
thing  to  do  is  to  obey. 

In  December,  1872,  the  general  assembly,  then  in  session, 
passed  a  joint  resolution,  which  was  approved  by  the  governor, 
providing  "that  all  elections  to  fill  vacancies  in  the  office  of 
judge  shall  be  for  the  unexpired  term  of  his  predecessor."  This 
legislative  enactment  is  plainly  responsive  to  the  duty  imposed  by 
the  constitution,  is  plainly  but  the  legitimate  exercise  of  inherent 
legislative  power,  in  the  absence  of  any  positive  constitutional 
inhibition,  if  even  said  section  twenty-two  of  article  five  had  not 
been  incorporated  into  the  constitution.  The  legislative  will  is 
supreme,  except  in  so  far  as  it  is  restrained  and  subordinated  by 
the  federal  and  state  constitutions.  These  impose  limitations 
upon  legislative  power,  and  if  the  prescribed  limits  be  passed, 
the  judiciary  is  provided  and  required  to  pronounce  all  excesses 
unconstitutional  and  void — a  duty,  be  it  said  to  the  honor  of 
legislative  bodies,  which  the  judiciary  are  but  rarely  called  upon 
to  perform — and  a  duty  which  should  ever  be  approached  with 
the  greatest  caution,  and  never  exercised  except  in  cases  of  un- 
questioned usurpation. 

With  these  plain  provisions  of  law  in  full  force,  and  long 
acquiesced  in  without  question  by  the  authorities  and  by  the 
people,  the  petitioner,  the  Hon.  E.  C.  Burks,  was  elected  to  fill 
a  vacancy  occasioned  by  the  death  of  his  predecessor,  and  was 
elected  to  hold  for  the  unexpired  term.  Under  the  law  he  could 
not  have  been  elected  for  any  longer  or  other  period.  Such  being 
the  law,  how  is  it  possible  for  the  ingenuity  of  man  to  conceive 
a  plausible  pretext  even  for  holding  that  the  petitioner  was 
elected  for  a  full  term  of  twelve  years,  and  not  for  the  unexpired 
term  which  ended  with  the  31st  day  of  December,  1882?  This 
case,  foreshadowed  in  the  case  of  ex  parte  Meredith^  33  Gratt. 
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119,  is  new  and  novel  in  its  presentation.  It  must  be  considered 
not  alone  in  reference  to  the  language,  "shall  hold  their  office 
for  twelve  years,"  &c.,  but  with  reference  to  the  whole  constitution 
and  every  part  thereof  bearing  upon  the  subject.  Section  twenty- 
two  of  article  five,  as  has  been  already  said,  is  not  only  an  important 
part  of  the  constitution,  it  bears  directly  on  the  question  under 
consideration;  without  it  many  question?  of  vital  importance 
would  be  left  to  vague  conjecture,  and  to  that  extent  the  consti- 
tution would  be  but  a  rope  of  sand.  Being  part  of  that  instru- 
ment, must  it  be  held  nugatory  or  not  at  the  will  of  the  judge, 
according  to  the  exigency  of  each  particular  case?  Or  must  it 
be  looked  to  and  observed  as  part  of  the  supreme  law,  and 
equally  inviolable  as  every  other  part?  Unquestionably  the 
latter. 

The  well  recognized  rule  in  such  cases  is,  that  constitutions 
are  not  to  be  intrepreted  according  to  the  words  used  in  par- 
ticular clauses.  But  taking  the  terms  employed  in  their  com- 
mon and  ordinary  acceptation,  the  whole  and  every  part  must 
be  considered  with-  a  view  to  ascertain  the  sense  in  which  the 
words  were  employed,  because  they  were  so  understood  by  the 
iramers  and  by  the  people  who  adopted  the  constitution.  This 
is  unquestionably  the  correct  rule  of  interpretation.  The  con- 
stitution, unlike  our  legislative  enactments,  owes  its  whole  force 
and  authority  to  its  ratification  by  the  people,  and  they  judged 
it  by  the  meaning,  apparent  on  its  face,  according  to  the  general 
use  of  the  words  employed. 

Under  this  cardinal  rule  of  construction,  how  is  it  possible  for 
this  or  any  court  to  construe  the  words  relied  on  by  the  peti- 
tioner otherwise  than  in  connection  with  the  whole  instrument, 
and  especially  other  clauses  having  an  express  and  necessary 
bearing  upon  the  subject? 

The  twenty-second  section  of  article  five  of  the  constitution 
expressly  excepts  from  its  operation  every  case  of  vacancy  other- 
wise provided  for.  It  is  very  important  to  observe  this  fact. 
Said  twenty-second  section,  or  so  much  of  it  as  bears  on  this  case. 
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taken  in  connection  with  the  words  found  in  the  fifth  section  of 
article  sixth,  have  precisely  the  same  effect,  the  same  meaning 
as  if  they  stood  together  in  one  and  the  same  clause,  so  as  to 
read:  "Judges  shall  hold  their  office  for  a  term  of  twelve  years; 
but  the  manner  of  filling  vacancies,  which  may  occur  in  the 
oflSce  of  judge  during  said  term,  shall  be  prescribed  by  law."  If 
this  be  not  so,  it  can  only  be  because  the  said  section  twenty- 
two  is  a  nullity,  or  has  been  abrogated  by  judicial  construction; 
and  I  hold  that  the  judiciary  can  rightfully  exercise  no  such 
power. 

In  our  preceding  constitution  of  1851,  and  also  in  the  inter- 
mediate one,  known  as  the  Alexandria  constitution,  there  was  a 
corresponding  section,  identical  with  said  section  twenty-two, 
except  that  in  each  of  them,  after  the  word  "law,"  there  occured 
the  words,  "  but  special  elections  to  fill  vacancies  in  the  office  of 
judge  of  any  court,  shall  be  for  a  full  term."  These  words  were 
omitted  by  the  framers  of  our  present  constitution.  Not  only 
were  they  omitted,  but  were,  on  consideration,  deliberately 
stricken  out,  when,  and  though  reported  by  the  appropriate 
committee  as  part  of  said  section  twenty-two.  The  words  thus 
embraced  in  the  two  former  constitutions,  and  stricken  out  of  the 
present  one,  when  in  course  of  formation,  were,  it  must  be  con- 
ceded by  all  impartial  minds,  absolutely  essential  to  create  the 
exception  in  favor  of  judges ;  without  them  there  could  have 
been  no  plausibility,  no  possible  pretext  for  saying  that  judges 
did  not  fall  within  the  general  rule  prescribed  for  the  election  to 
fill  vacancies  of  all  other  offices  under  those  constitutions.  That 
the  office  of  judge  was  thus  made  an  exception  under  the  two 
former  constitutions,  and  that  the  action  of  the  framers  of  our 
present  constitution  in  rejecting  and  casting  out  the  very  words 
which  were  necessary  to  create  such  exception,  operated  to  de- 
stroy said  exception,  are  matters  so  plain  that  they  beggar  all 
argument.  To  hold  otherwise  is  about  the  equivalent  of  saying 
that  a  thing  is  so,  because  it  is  not  so. 

Under  our  constitution  the  filling  of  vacancies  in  office  is  an 
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intensely  practical  question;  it  engaged  the  earnest  attention  of 
the  framers  of  that  instrument.  In  framing  the  executive  de- 
partment, it  was  further  provided,  that  during  the  recess  of  the 
general  assembly,  the  governor  should  fill  pro  tempore  all  va- 
cancies in  those  offices  for  which  the  constitution  and  laws  make 
no  provision ;  his  appointments  to  such  vacancies  to  be  by  com- 
missions to  expire  at  the  end  of  thirty  days  after  the  commence- 
ment of  the  next  session  of  the  genefal  assembly.  Here  again 
is  the  express  recognition  by  the  framers  of  the  constitution,  of 
all  legislative  authority  in  all  cases  where  no  constitutional  lim- 
itation is  imposed.  And  in  this  provision  empowering  the  gov- 
ernor to  fill  vacancies,  we  see  displayed  a  wise  foresight  which 
guards  against  the  consequences  of  a  failure  to  act  on  the  part 
of  the  legislature.  Had  the  general  assembly  done  less  than  it 
did  in  passing  said  joint  resolution,  providing  that  elections  of 
judges  to  fill  vacancies,  should  be  for  the  unexpired  term,  it 
would  have  failed  in  performing  a  clearly  imposed  duty. 

Is  the  judgeship  an  office?  Can  a  vacancy  occur  in  the  office 
of  judge  during  the  term  for  which  he  is  elected  ?  Did  the 
framers  of  the  constitution,  in  words  of  obvious  meaning,  require 
the  general  assembly  to  prescribe  by  law  the  manner  of  filli\ig 
vacancies  in  office?  And  has  the  general  assembly  so  pre- 
scribed? It  is  inconceivable  that  any  unbiased  mind  would 
undertake  to  answer  either  of  the  foregoing  questions  otherwise 
than  affirmatively.  Yet,  practically,  the  claim  asserted  by  the 
petitioner  makes  a  negative  response  to  each  and  all  of  them. 
There  is  not  the  slightest  plausibility  in  the  case  stated  for  the 
petitioner.  And  the  general  assembly  having  in  its  own  right 
and  by  authority  of  the  constitution  declared  that  all  elections 
to  fill  vacancies  in  the  office  of  judge  shall  be  for  the  unexpired 
term,  and  the  petitioner  having  been  so  elected,  and  the  term 
for  which  he  was  elected  having  expired,  he  is  no  longer  a  judge 
of  this  court,  but  a  private  citizen,  and  as  such  returns  "into 
that  body  from  which  he  was  originally  taken." 

It  has  been  argued  with  great  earnestness  for  the  petitioner 
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that  the  question  under  consideration  comes  within  the  rule  stare 
decisis,  and  in  support  of  this  doctrine  the  late  majority  decision 
of  this  court  in  ex  parte  Meredith,  33d  Gratt.  119,  is  relied  on 
as  conclusive  of  this  case  for  the  petitioner.  I  propose  to  review 
that  case  in  the  light  of  our  constitution,  tlie  reasons  given,  and 
authorities  referred  to  by  the  able  judge  who  delivered  the 
opinion.  Such  is  the  contrariety  of  judicial  opinion  and  deter- 
mination, so  often  do  co*urts  find  it  necessary  to  appeal  to 
common  sense  and  manifest  right  against  the  effect  of  even 
their  own  previous  decisions,  that  it  may  be  said  that  the  doc- 
trine of  stare  decisis  is  an  unsteady  light,  the  "  Will-o'-the- 
Wisp"  of  the  law.  That  this  is  so,  is  amply  attested  by  the 
long  list  of  overruled  cases,  both  American  and  English. 
Hence  an  eminent  law-author  has  with  great  propriety  said : 
"The  doctrine  of  stare  decisis  is  not  always  to  be  relied  upon, 
for  the  courts  find  it  necessary  to  overrule  cases  which  have 
been  decided  contrary  to  principle."  Bono.,  L.  D.,  vol.  II.,  542. 
I  do  not  mean  to  intimate  that  the  courts  in  proper  cases  should 
not  be  bound  by  well-settled  previously  adjudicated  questions. 
On  the  contrary,  where  questions  involving  important  property 
rights,  or  where  contracts  have  been  entered  into  in  reference  to 
the  law  as  long  settled,  then  I  conceive  it  to  be  the  plain  duty  of 
the  courts  to  follow  previous  decisions.  But  in  the  case  under 
consideration  no  property  rights  were  involved,  no  matter  of 
contract  had  to  be  determined.  It  was  purely  a  question  of 
tenure  of  office — a  question  between  a  sovereign  state  and  one 
of  its  subjects,  the  latter  claiming  that  the  former  had  granted 
him  more  than  the  terms  of  the  grant  imported.  Such  was  the 
case  of  ex  parte  Meredith  This  court  in  that  case  responded 
affirmatively  to  the  claim  of  the  petitioner. 

In  view  of  the  interpretation  now  given  by  this  court  to  the 
provisions  of  the  constitution  in  question,  it  can  hardly  be 
necessary  to  further  elaborate  that  view,  than  to  say  the  decision 
in  question  is  in  direct  antagonism  to  both  the  spirit  and  letter 
of  the  constitution.     The  constitution   nowhere  forbids   such 
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action  as  was  taken  by  the  general  assembly  in  the  passage  of 
the  joint  resolution  in  question,  which  was  in  ex  parte  Meredith 
declared  to  be  a  usurpation  and  void.  On  the  contrary,  the 
framers  of  the  constitution,  out  of  abundant  caution,  took  pains 
to  impose  as  a  duty  that  which  was  done  by  the  legislature  in 
the  passage  of  said  resolution. 

The  reasons  given  by  the  learned  judge  who  delivered  the 
opinion  in  ex  parte  Meredith,  are  unsound.  In  commenting 
upon  the  absence,  in  our  present  constitution,  of  the  words,  "  but 
elections  to  fill  vacancies  in  the  office  of  any  judge,  shall  be  for 
the  full  term,"  he  says:  "In  the  constitution  of  1851,  such  a  pro- 
vision found  an  appropriate  and  necessary  place.  Inasmuch  as 
all  the  judges  under  that  instrument  were  elected  by  the  people, 
it  might  be  inferred  that  all  of  them  were  to  be  elected  at  some 
regular  or  general  election,  and  it  was,  no  doubt,  apprehended 
that  the  legislature  might  so  construe.  It  was  to  guard  against 
these  contingencies,  to  place  the  terms  of  office  beyond  all  in- 
terference, that  the  framers  of  the  constitution  out  o^  abundant 
caution  adopted  the  provision  in  question.  In  the  present  con- 
stitution it  has  been  seen  that  such  a  provision  was  wholly 
unnecessary,  because  the  judges  are  now  elected  by  the  legis- 
lature,  and  their  terms  of  office  fixed  in  words  of  plain  and  un- 
ambiguous import.*' 

It  is  true  that  under  the  constitution  of  1851  the  judges  were 
all  elected  by  the  people ;  but  it  is  not  true  that  the  provision  in 
question  was  appropriate  and  necessary  for  that  reason ;  it  is  not 
true  that  the  provision  was  inserted  lest  the  legislature  might 
construe  the  law  to  admit  of  the  election  of  judges  at  some  reg- 
ular or  general  election.  The  judge  overlooked  very  important 
facts  which  completely  refute  his  argument.  He  overlooked  the 
fact  that  the  words  in  question  were  absolutely  necessary  to  create 
the  exception  in  favor  of  judges  which  was  created  by  their  em- 
ployment in  that  constitution ;  and  that  they  were  appropriate 
and  necessary  for  that  reason,  and  not  because  the  judges  were 
then  elected  by  the  people.  He  overlooks  the  fact  that  by  the  six- 
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teenth  section  of  article  sixth  of  the  constitution  of  1851,  it  is 
expressly  provided,  "  No  election  of  judge  shall  be  held  within 
thirty  days  of  the  time  of  holding  any  election  of  electors  of 
president  and  vice-president  of  the  United  States,  of  members  of 
congress,  or  of  the  general  assembly."  And  if  it  be  said  that 
the  judge  used  the  expression  "regular  or  general  election,"  in 
reference  to  county  or  other  elections  than  those  above  enumer- 
ated, it  need  only  be  replied  that  as  to  such  the  constitution  of 
1851  did  not  prohibit  the  election  of  judges  at  or  near  their 
occurrence — so  that  the  reasoning  is  equally  fallacious  in  the 
latter  as  in  the  former  case.  And,  moreover,  the  judge  lost 
sight  of  the  very  potential  fact  that  in  the  succeeding  or  Alex- 
andria constitution  the  identical  words  and  provision  found  in 
the  constitution  of  1851  were  retained;  yet,  under  that  consti- 
tution, like  the  present  one,  judges  were  elected  by  the  legisla- 
ture, and  not  by  the  people.  How  does  it  come,  then,  that  the 
provision  in  question— especially  for  the  reasons  stated — was 
necessary  in  the  constitution  of  1851,  and  not  necessary  in  the 
present  constitution  ?  It  is  perfectly  apparent  that  the  whole 
argument  is  utterly  fallacious.  If,  as  Judge  Staples  says,  said 
provision  was  inserted  in  the  constitution  to  guard  against  tlie 
possibility  of  legislative  misinterpretation,  and  to  fix  the  judi- 
cial term  beyond  all  question,  why  was  the  expression  "filling 
vacancies  in  office  "  used  as  well  in  the  constitution  now  in  force 
as  in  that  of  1851?.  Simply  because  the  framers  of  the  latter 
intended  to  say,  and  did,  in  effect,  say,  in  plain  and  unambiguous 
terms,  that  in  all  cases  not  specially  provided  for  in  that  consti- 
tution, it  should  be  the  duty  of  the  legislature  to  prescribe  by 
law  the  manner  of  "filling  vacancies  in  office,"  except  the  office 
of  judge,  in  which  case,  though  elected  to  fill  a  vacancy,  he 
should,  or  they  should,  in  all  cases  be  elected  for  a  full  term. 
Excepting  the  provision  respecting  the  filling  vacancies  in  the 
office  of  judge,  the  corresponding  sections  in  the  two  preceding 
constitutions  are  identical  with  section  twenty-two  of  article 
five  of  the  present  constitution.     In  the  constitution  of  1851,  as 
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well  as  in  the  present  one,  in  every  case  the  language  designa- 
ting the  term  is  equally  explicit — "shall  hold/'  &c. — as  the  lan- 
guage in  our  present  constitution  respecting  the  term  of  oflSce  of 
judges  of  this  court.  In  all  other  cases  the  legislature  has  acted 
under  the  constitutional  mandate  in  question,  and  no  voice  of 
complaint  has  been  heard.  As  all  are  officers,  why  is  not  all 
this  legislation,  as  well  as  the  joint  resolution  in  question, 
unconstitutional  and  void?  If  ex  parte  Meredith  is  a  true  inter- 
pretation, then  to  that  extent  we  have  had  no  constitutional 
government  under  the  present  organization. 

As  to  the  effect  of  the  omission  of  certain  provisions  in  fram- 
ing constitutions  and  adopting  statutes  of  other  states,  let  us 
look  to  the  previous  decisions  of  this  court.  In  the  case  of  the 
Baltimore  and  Ohio  Railroad  Company  v.  Weightman'a  admin- 
istrator^ 29  Gratt.  431,  Judge  Staples,  delivering  the  opinion, 
said:  "We  think  it  very  clear  that  the  framers  of  these  enact- 
ments had  before  them,  at  the  time,  the  English  and  New  York 
statutes  on  the  same  subject,  from  which  the  statutes  of  the 
different  states  of  a  similar  character  are  generally  taken.  It 
will  be  perceived  that  our  legislature  has  omitted  some  of  the 
provisions  of  these  statutes,  and  materially  changed  the  phrase- 
ology of  others.  Thus  the  English  statute  requires  the  plaintiff 
to  file  with  his  declaration  a  full  particular  of  the  person  or 
persons  in  whose  behalf  the  action  is  brought.  Our  statute  con- 
tains no  such  provision,  and  the  very  fact  that  it  is  omitted, 
whilst  other  provisions  of  the  English  statute  are  adopted,  would 
seem  to  indicate  a  deliberate  purpose  on  the  part  of  the  legisla- 
ture to  dispense  taith  such  statement''  Why,  I  ask,  did  not  the 
omitting  and  deliberate  rejection  by  the  framers  of  our  constitu- 
tion of  the  clause  creating  the  exception  in  favor  of  judges,  as 
contained  in  two  previous  constitutions,  evince  a  like  deliberate 
purpose  to  dispense  with,  to  destroy  the  obnoxious  exception  ? 
There  can,  under  the  rule,  be  no  good  reason  why. 

Again,  in  the  case  of  Robertson  v.  Glopton,  Judge,  &c.,  re- 
ported in  the  July  number,  1881,  of  the  Law  Journal,  Judge 
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Staples,  again  deliveriug  the  opinion  of  this  court,  said :  "  There 
are  no  other  provisions  in  the  constitution  having  any  bearing  on 
the  subject.  When  the  f  ranters  of  that  instrument  deliberately 
omitted  the  disqualifying  clause  affecting  the  commonwealth's 
attorney,  without  substituting  others  in  their  place,  we  mt^st  sup- 
pose it  was  intended  that  this  disqualification  should  thereafter 
cea-^e!'  Why  should  not  the  deliberate  wiping  out  of  the  excep- 
tion in  question  by  the  framers  of  our  constitution,  have  the  same 
effect?  Judge  Staples  was  thoroughly  right  in  his  rulings  in 
both  the  cases  referred  to.  His  opinions,  on  the  point  in  question, 
are  sustained  fully  by  numerous  authorities  in  and  out  of  Vir- 
ginia :  prominent  among  them  may  be  mentioned,  Matthews  v. 
Garner,  18th  Gratt.  989  ;  Crowell  v.  Lambert,  9  Minn.  283;  Peo- 
ple V.  N.  Z  Cen.  R.  i?.,  24  N.  Y.  496 ;  People  v.  Pesby,  2  Hill, 
37;  Constant  v.  The  People,  4  Wend.  515,  and  Clarke  v.  The 
People,  26  Wend.  597.  In  the  last  named  case.  Chancellor  Wal- 
worth, delivering  the  opinion,  said:  "One  mode  of  construing 
this  section  is  to  take  the  constitution  as  we  find  it,  without 
reference  to  the  manner  in  which  its  different  parts  were  pro- 
posed and  adopted,  and  another  is  to  look  at  the  proceedings  of 
the  convention  and  endeavor  thereby  to  discover  the  probable 
intention  of  the  framers  of  the  constitution  as  we  now  find  it. 
In  either  case,  we  must  look  into  the  actual  state  of  things 
which  existed  when  the  constitution  was  framed  and  adopted." 
If  we  apply  this  test,  we  find  the  constitution,  as  it  is,  without 
any  exception  in  favor  of  judges ;  if  we  look  to  the  preceding 
constitution  we  see  there  was  such  an  exception;  that  it  was 
reported  by  the  committee  as  part  of  section  twenty-two  of  article 
five,  and  was  stricken  out.  The  intention  is  manifest.  There 
is  no  room  for  cavil, 

I  will  next  notice  some  of  the  authorities  from  other  states 
of  the  Union  relied  on  to  sustain  the  ruling  in  ex  parte  Mere- 
dith. Prominent  among  them  is  the  case  of  Hughes  v.  Buck- 
ingham, 18  Mississippi,  672.  The  constitutional  convention 
of  that  state,  among  other  things,  created  the  ofl5ce  of  judge 
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of  the  superior  court  of  chancery,  but  did  not  create  the 
essential  office  of  clerk  for  said  court — in  fact  was  silent  on 
the  subject.  Soon  after  the  convention  had  adjourned  the 
legislature  was  convened,  and  that  body  created  the  office  of 
clerk  for  said  court,  but  failed  to  designate  the  commencement 
of  the  term  of  that  officer.  In  the  meantime  the  chancellor 
elected  for  said  court  had  organized  the  same,  and  in  doing  so, 
as  best  he  could  under  the  imperfect  act  of  the  legislature,  ap- 
pointed his  clerk  for  four  years,  there  being  in  the  constitution 
of  that  state  a  provision  prohibiting  life-tenure  in  any  office. 
The  appointment,  thus  made  under  the  common  law  rule, 
clearly  stated  by  Chief  Justice  Marshall  in  the  case  of  Marhury 
V.  McLdisoiiy  1  Cranch  137,  took  effect  from  the  date  of  the  ap- 
pointment, and  each  successive  appointee  would  take  in  the 
same  way  and  hold  for  the  period  for  which  appointed.  Soon 
after  the  appointment  thus  made,  the  legislature  again  as- 
sembled and  fixed  the  term  of  all  officers  not  otherwise  pro- 
vided in  the  constitution  at  four  years,  but  still  failed  to  desig- 
nate the  time  at  which  the  term  should  commence.  This  left 
the  common  law  rule  in  force,  so  that  the  clerk  already  ap- 
pointed by  the  chancellor  was  in  for  four  years  from  the  date  of 
his  appointment,  and  had  the  chancellor  made  his  appointment 
for  a  shorter  or  longer  period  it  would  have  been  good,  as  the 
only  constitutional  limitation  was  for  a  period  of  /ears — not 
fixed  About  one  year  after  the  appointment  of  said  clerk  he 
resigned,  and  his  successor  took  under  the  rule  above  stated  and 
the  statute  then  in  force  for  four  years,  dating  from  the  time 
of  his  appointment.  Thus  under  the  constitution  and  law  of 
Mississippi  there  could  be  no  holding  by  such  officers  as  a  class 
for  regular  periods  or  cycles  as  under  the  express  provisions  of 
our  constitution.  Still  later.  After  some  four  years  from  the 
appointment  of  the  first  clerk,  the  Mississippi  chancellor  re- 
moved the  incumbent  and  appointed  another  clerk,  who  claimed 
that  the  preceding  clerks  together  had  held  for  a  full  term  of 
four  years,  and  that  his  appointment  was  good.     The  court  held 
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otherwise,  and  let  the  old  clerk  hold  out  four  years  from  the 
date  of  his  appointment:  and  rightly,  under  the  law  of  Missis- 
sippi so  held.  The  simple  statement  of  the  case  as  above  given, 
ought  to  suffice  to  show  that  it  does  not  sustain  the  conclusion 
arrived  at  by  the  court  in  ex  parte  Meredith.  There  is  a  mani- 
fest wide  difference  in  the  two  cases.  Chief  Justice  Sharky  in 
delivering  the  opinion  in  Hughes  v.  Buckingham,  clearly  states 
the  distinction  between  the  class  of  cases  like  the  one  he  was 
considering,  and  that  to  which  this  case  belongs.  He  says: 
"The  great  difference  between  this  and  the  offices  created  by 
the  constitution  is,  that  the  law  does  not  designate  any  particu- 
lar time  at  which  the  chancellor  shall  make  his  appointment. 
The  sense  of  the  provision  is,  that  the  clerk  when  appointed 
shall  hold  four  years."  In  another  part  of  his  opinion  the  able 
chief  justice  makes  the  distinction  yet  plainer  if  possible.  In 
referring  to  Smith  v.  Hal/acre,  6  How.  (Miss.)  582,  he  says: 
"  The  great  struggle  in  that  case  was  to  show  that  no  period  was 
fixed  by  the  constitution  for  the  commencement  of  the  judge's 
term  of  office,  and  that  he  was  therefore  entitled  to  hold  for  the 
full  period  of  four  years  from  the  time  of  his  election.  And  it 
was  fully  conceded  by  the  court  that  this  taould  have  been  the 
result  of  an  omission  to  designate  the  commencement  of  the  term. 
But  we  held  that  on  a  fair  construction  the  constitution  did  pro- 
vide for  tKe  beginning  and  the  end  of  the  term." 

Upon  principle,  the  case  of  Hughes  v.  Buckingham  is  authority, 
not  against,  but  for  the  respondent  here,  and  it  contributes 
nothing  whatever  in  sustaining  ex  parte  Meredith.  For  our  con- 
stitution not  only  fixes  the  beginning  and  ending  of  the  regular 
judicial  term,  but  in  mandatory  terms  makes  it  the  duty  of  the 
general  assembly  to  prescribe  the  manner  of  filling  vacancies  in 
office,  including  the  office  of  judge.  The  legislature  has  per- 
formed the  duty;  and  the  consequence  of  their  act  cannot  be 
avoided,  unless  it  can  be  made  to  appear  that  a  judge  is  not  an 
officer,  and  his  station  not  an  office. 

The  People  v.  Burbank,  12  Cal.  378,  also  relied  on  to  sustain 
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the  case  of  ex  parte  Meredith,  arose  under  the  constitution  of  that 
state,  which,  it  is  true,  contains  a  provision  fixing  the  terms  of 
office,  which  is  common  to  all  the  states  so  far  as  I  have  observed. 
But  there  is  no  provision  in  that  constitution  even  remotely 
resembling  our  twenty-second  section  of  article  five ;  therefore, 
there  can  be  no  analogy  between  that  case  and  this. 

In  People  v.  Green,  2  Wend.,  and  People  v.  Constant,  11 
Wend.,  I  find  nothing,  when  looked  at  from  the  standpoint  of 
comparison  between  the  constitutions  of  New  York  and  Virginia, 
that  gives  the  least  support  to  the  case  of  ex  parte  Meredith. 

The  case  of  CrotveU  v.  Lambert,  9  Minn.  283,  is  just  the  con- 
verse of  the  case  under  consideration,  and  is,  on  principle, 
authority  for  the  respondent.  Yet,  this  case  is  relied  upon  to 
sustain  ex  parte  Meredith.  The  Minnesota  case  is  this:  One 
body  of  the  convention  had  adopted  a  section  of  the  article  on 
the  judiciary  containing  the  words,  "and  such  successor  shall  be 
elected  for  the  unexpired  term."  Upon  a  conference  of  the 
joint  committee  of  the  two  bodies  these  words  were  stricken  out. 
Delivering  the  opinion  and  speaking  of  this  Judge  Emmett 
taid:  "We  think  there  is  special  significance  in  the  fact  that 
these  words  were  thus  stricken  out  or  omitted  by  the  committee, 
since  it  may  be  regarded  as  the  joitit  act  of  the  two  conventions, 
and  as  a  deliberate  rejection  of  a  proposition  to  elect  for  the 
unexpired  term  only  when  a  vacancy  should  happen  in  the  office 
of  any  judge ;  the  very  proposition  upon  which  the  plaintiff  or 
applicant  here  predicates  his  application  for  a  peremptory  writ 
of  mandamus.''     Comment  upon  this  case  is  unnecessary. 

So  the  case  of  Banton  v.  Wilson,  4  Texas,  400,  will,  on  exam- 
ination, be  found  in  the  same  category.  There  is  a  somewhat 
striking  resemblance  between  the  constitutions  of  Tennessee  and 
Virginia;  so  the  case  of  Powers  v.  Sush,  2  Humphrey,  24,  would 
approximate,  being  a  case  in  point  for  the  petitioner,  but  for  the 
pregnant  fact  no  exceptional  clause  had  been  struck  out,  as  in 
the  framing  of  our  constitution.  But  if  the  analogy  existed  in 
this  particular,  the  Tennessee  case  could  not  weigh  a  feather's 


Digitized  by 


Google 


40  BURKS  V.    HINTON. 


Opinion. 


weight  against  the  plain  letter  of  our  own  constitution.  It  is 
useless  to  pursue  the  authorities  further;  it  is  sufficient  to  say 
the  decision  in  ex  parte  Meredith  is  contrary  to  our  constitu- 
tion, is  in  conflict  with  previous  decisions  of  this  court,  is  at 
war  with  the  doctrine  of  stare  decisis,  and  cannot  be  abided  by 
upon  either  reason  or  authority.  Lastly  and  above  all,  I  call 
attention  to  the  case  in  re  Broadus,  32  Grattan,  in  which  the 
opinion  was  delivered  by  the  late  president  of  this  court,  Judge 
Moncure,  and  in  which  all  the  judges  sitting  concurred  in  set- 
tling this  question  just  the  reverse  of  the  case  ex  parte  Meredith, 
The  circumstances  of  the  two  cases  were,  it  is  true,  different,  but 
the  principle  involved  in  each  was  the  same.  Nor  did  I  under- 
stand counsel  for  the  petitioner  to  contend  differently.  The 
argument  was  that  the  case  was  not  well  considered ;  that  no 
authorities  are  cited  in  its  support,  and  that  the  great  judge  de- 
livered that  opinion  when  "the  messenger  of  death  had  already 
entered  into  the  chamber  of  the  brain." 

It  is  not  for  me  to  discuss  these  questions.  The  opinion 
speaks  for  itself;  it  is  founded  upon  the  plain  letter  of  the  con- 
stitution, the  highest  authority,  and  that  which  it  was  the  de- 
light of  that  great  jurist  to  obey. 

Whether  this  opinion  is  to' be  ranked  with  the  body  of  those 
which  so  prominently  mark  him  as  a  great  judge,  or  is  to  be 
treated  as  the  last  bright  gleam  of  a  singularly  accurate  legal 
mind,  is  not  material.  If  the  latter,  then  the  last  view  he  took 
of  the  constitution  of  the  state  he  loved  so  devotedly  and  served 
so  well,  was  a  strikingly  clear  and  unanswerable  one.  It  stands 
nobly  forth  in  defense  of  the  constitution  as  written.  It  is  not 
only  a  proud  monument  by  which  he  transmitted  to  posterity 
his  just  title  to  fame,  but  as  a  judicial  achievement  for  its  sim- 
ple truth  and  grandeur,  will  rank  among  the  greatest  of  Eldon, 
Hardwick,  or  Mansfield.  Judge  Moncure  studied,  understood 
and  obeyed  the  constitution  and  laws  of  his  state. 

In  view  of  the  plain  letter  of  the  law  and  for. the  reasons  here 
stated,  I  am  of  opinion  that  if  the  rule  stare  decisis  has  been 
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disturbed  in  this  state,  it  has  been  done  by  the  ruling  in  ex  parte 
Meredith f  and  that  case  must  cease  to  be  operative  as  authority. 
And  that,  as  a  consequence,  the  joint  resolution  in  question 
must  be  held  to  be  constitutional  and  right.  For  these  reasons, 
I  repeat,  I  ftilly  concur  in  the  opinion  delivered  by  my  brother 
Lacy. 

Fauntlbroy,  J.,  also  concurred  in  the  opinion  of  the  court. 

Lewis,  P.,  dissenting. 

I  am  unable  to  concur  in  the  judgment  of  the  court  in  this 
case,  and  will  state  the  reasons  for  my  dissent. 

The  only  provision  of  the  constitution  relating  specifically  to 
the  election  and  official  tenure  of  the  judges  of  this  court  is  as 
follows : 

"  The  judges  shall  be  chosen  by  the  joint  vote  of  the  two 
houses  of  the  general  assembly,  and  shall  hold  their  office  for 
a  term  of  twelve  years."  Article  six,  section  five.  The  framers 
of  the  constitution,  and  the  people  who  adopted  it,  must  be  un- 
derstood to  have  employed  these  words  in  their  natural  sense, 
and  to  have  intended  what  they  have  said.  Nor  can  I  doubt 
that  they  were  deliberately  used,  and  for  a  wise  and  beneficent 
purpose.  If  their  universally  accepted  meaning  is  in  any  man- 
ner qualified  by  a  single  clause  or  line  in  the  constitution,  I 
am  free  to  say,  after  diligent  search,  I  have  been  unable  to  find 
it  The  provision,  then,  is  express,  imperative,  and  unqualified 
that  the  judges,  when  chosen  by  the  legislature,  shall  hold  their 
office  for  a  term  of  twelve  years.  No  exception  is  made  what- 
ever ;  the  language  is  general  and  sweeping ;  and  in  my  view 
of  it,  sitting  here  as  a  judge  to  consti-ue  it,  it  imposes  upon  me 
a  duty  which  cannot  be  disregarded.  "If,  in  any  case,'*  says 
Chief  Justice  Marshall,  speaking  for  the  supreme  court,  "  the 
plain  meaning  of  a  [constitutional]  provision,  not  contradicted 
by  any  other  provision  in  the  same  instrument,  is  to  be  dis- 
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regarded,  because  we  believe  the  framers  of  that  instrument 
could  not  intend  what  they  say,  it  must  be  one  in  which  the 
absurdity  and  injustice  of  applying  the  provisijon  to  the  case 
would  be  so  monstrous  that  all  mankind  would,  without  hesita- 
tion, unite  in  rejecting  the  application."  Sturgea  v.  Crownin- 
shield,  4  Wheat.  122.  Giving,  then,  to  the  provision  of  the 
constitution  in  question,  the  interpretation  which  the  plain 
Bcieaning  of  its  words  seems  to  me  to  require,  I  can  arrive  at  no 
other  conclusion,  than  that  when  a  judge  of  this  court  is  chosen 
by  the  legislature,  to  supply  a  vacancy— except  in  a  case  here- 
after to  be  mentioned — the  election  is  for  the  full  constitutional 
term  of  twelve  years.  If  in  any  case  for  a  shorter  term,  where 
is  the  provision  of  the  constitution  that  says  so  ?  If  such  exists, 
I  repeat,  I  have  been  unable  to  find  it.  Surely,  if  an  excep- 
tion was  intended  to  be  made  in  so  important  a  matter,  the 
framers  of  the  constitution  would  have  said  so,  in  terms  too 
plain  to  be  misunderstood.  In  respect  to  temporary  appoint- 
ments by  the  governor  to  fill  vacancies,  the  constitution  is  care- 
ful to  limit  the  term  of  service.  Why,  then,  if  the  construction 
of  the  majority  of  the  court  is  correct,  are  not  limits  as  care- 
fully prescribed  in  respect  to  elections  of  judges  by  the  legisla- 
ture to  fill  vacancies  ?  The  answer  to  my  mind  is,  that  none 
were  prescribed,  because  none  were  intended  to  be  prescribed, 
further  than  provided  by  section  five,  article  six,  already  quoted. 

If  we  look  beyond  the  language  and  to  the  policy  of  the 
framers  of  the  constitution  the  result  is  the  same.  To  the 
credit  of  those  men  be  it  said,  in  no  particular  is  their  design 
made  more  manifest  than  their  purpose  to  secure  to  the  people 
of  Virginia  the  blessings  of  an  independent  judiciary. 

It  was  doubtless  the  melancholy  experience  of  our  English 
ancestors,  especially  in  the  reigns  of  the  Stuarts,  that  prompted 
that  great  man.  Chief  Justice  Marshall,  when  in  the  constitu- 
tional convention  of  1829,  of  which  he  was  a  member,  to  utter 
these  memorable  words :  "  I  have  always  thought,  from  my 
earliest  youth  till  now,  that  the  greatest  scourge  an  angry  hea- 
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ven  can  inflict  upon  an  ungrateful  and  a  sinning  people  was  an 
ignorant,  a  corrupt,  or  a  dependent  judiciary."  And,  it  may  be 
added,  that  experience  demonstrates  that  to  establish  a  depend- 
ent judiciary  is  to  establish  a  corrupt  or  ignorant  judiciary,  or 
both.  Against  such  a  "scourge"  the  frame rs  of  the  constitution 
intended  to  guard  the  people  of  this  commonwealth,  by  securing 
for  them,  as  their  predecessors  had  done,  an  intelligent,  a  pure, 
and  an  independent  judiciary.  To  that  end  ample  provision  is 
made  by  the  constitution.  It  prescribes  for  the  judges  of  this 
court  a  fixed  and  certain  term  of  twelve  years.  It  provides 
expressly  that  the  compensation  of  none  of  the  judges  shall  be 
diminished  during  their  term  of  oflSce,  and,  impliedly,  that  they 
shall  in  no  case  be  deprived  of  their  offices,  except  as  provided 
by  the  constitution  itself. 

But  how  can  the  independence  of  the  judiciary  be  secured 
otherwise  than  by  securing  the  independence  of  its  members  in- 
dividually ?  And  if  that  is  supposed  to  be  most  safely  assured 
by  prescribing  a  tenure  of  respectable  duration,  why  does  not 
the  same  reason  apply  to  the  selection  of  persons  to  supply 
vacancies  as  to  the  first  or  any  other  election  of  judges  under 
the  constitution?  Upon  this  subject  I  cannot  doubt  as  to  the 
intention  of  its  framers,  and  that  intention  I  think  is  carried 
out  by  the  construction  for  which  I  contend.  The  result  of  that 
construction  would  tend  to  secure  the  services  not  only  of  inde- 
pendent but  of  fit  and  qualified  judges,  while,  by  the  contrary 
construction,  it  seems  to  me  the  intention  is,  in  a  measure,  de- 
feated. If  but  one  year,  or  two  years,  or  any  other  short  period 
of  the  term  of  a  predecessor  is  left  unexpired,  and  the  election 
is  for  the  unexpired  term  only,  where  is  the  lawyer  of  large 
practice  and  of  conspicuous  qualifications  to  be  found  willing  to 
make  the  sacrifice  an  acceptance  of  such  an  election  would  in- 
volve? I  do  not  hesitate  to  say  that  not  one  could  be  found 
within  the  limits  of  the  commonwealth. 

Now,  it  is  well  settled  that  "  vacancy,"  ex  vi  termini,  means 
vacancy  in  the  office,  and  not  in  the  term.     It  follows,  therefore, 
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in  the  absence  of  a  constitutional  provision,  either  express  or 
implied,  to  the  contrary,  that  a  judge  chosen  to  fill  a  vacancy 
is  chosen  for  a  full  term,  and  not  for  the  unexpired  term  of  his 
predecessor.  Nor  is  this  principle  confined  to  the  filling  of 
vacant  judicial  offices.  It  has  been  held  to  apply  as  well  to  the 
offices  of  sheriff,  clerk,  register  and  others.  See  People  v.  Green, 
2  Wend.  266;  People  y.  Constant,  11  Id.  132,  511;  Brewer  v. 
Davis,  9  Humph.  (Tenn.)  208;  Keys  v.  Mason,  3  Snead,  6; 
People  V.  Burhank,  12  Cal.  378.  In  harmony  with  this  view 
has  been  the  practice  under  the  federal  government  from  its 
foundation.  Take  the  offices  of  district  attorney,  marshal  and 
the  like.  When  a  vacancy  occurs,  it  is  filled  by  appointment 
for  the  full  term  prescribed  by  law,  without  reference  to  the 
length  of  service  of  the  appointee's  predecessor.  And  such 
seems  to  be  the  rule  in  almost  all  of  the  states,  except  where 
varied  by  constitutional  authority.  In  the  constitutions  of  some 
of  the  states  provisions  are  found  requiring  elections  to  fill 
vacancies  to  be  for  a  full  term ;  but  such  provisions,  it  would 
seem,  are  inserted  not  so  much  from  necessity  as  out  of  abundant 
caution.     See  People  v.  Burhank,  12  Cal.,  supra. 

A  case  strikingly  apposite  to  the  one  before  us  is  the  case  last 
referred  to. 

By  article  six,  section  five  of  the  constitution  of  California, 
it  is  provided  that  the  district  judges  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts,  at  the  general 
election,  and  shall  hold  their  office  for  the  term  of  six  years. 
After  the  adoption  of  the  constitution,  the  legislature  passed  an 
act  providing  for  filling  vacancies  in  the  office  of  judge  "for  the 
unexpired  term."  The  relator  in  that  case  was  elected  to  fill  a 
vacancy,  and  it  was  insisted  by  the  respondent  that  he  was 
elected  for  the  unexpired  term  of  his  predecessor  only.  But  the 
supreme  court  of  California,  construing  the  section  of  the  con- 
stitution referred  to,  held  that  he  was  elected  for  the  full  consti- 
tutional term  of  six  years,  and  that  the  act  of  the  legislature,  so 
far  as  it  provided  for  a  less  term,  was  unconstitutional  and  void. 
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The  same  question  had  been  previously  decided  by  the  same 
court  in  the  case  of  The  People  v.  WeUer^  11  Cal.  77.  And 
in  that  decision  Judge  Field  united — then  a  member  of  that 
court,  now  recognized  as  one  of  the  ablest  and  most  accomplished 
judges  of  the  supreme  court  of  the  United  States.  In  the  course 
of  the  opinion  in  that  case  the  court  said:  The  policy  of  the 
framers  of  the  constitution  was  to  give  to  each  district  judge 
elected  a  right  to  hold  for  six  years,  and  thus  to  secure  the  inde- 
pendence of  the  judiciary;  and  it  is  obvious  that  this  reason 
applies  to  judges  whenever  elected. 

The  case  of  Keys  v.  Mason  was  decided  by  the  supreme  court 
of  Tennessee  in  1855,  and  is  reported  in  3  Snead's  Reports,  page 
6,  &c.  The  constitution  of  that  state,  then  in  force,  provided 
that  justices  of  the  peace  should  be  elected  for  the  term  of  six 
years.  And  by  another  section  of  the  constitution,  it  was  pro- 
vided as  follows:  "The  filling  of  all  vacancies  that  may  happen 
by  death,  resignation,  or  removal,  not  otherwise  directed  or  pro- 
vided for  by  this  constitution,  shall  be  made  in  such  manner  as 
the  legislature  shall  direct"  It  will  be  observed  that  this  pro- 
vision is  almost  identical  with  the  language  of  section  twenty- 
two,  article  five  of  our  own  constitution,  relied  on  by  the  attor- 
ney-general in  his  oral  argument  and  printed  brief  in  this  case, 
which  is  in  these  words:  "The  manner  *  *  *  of  filling 
vacancies  in  office  in  cases  not  specially  provided  for  by  this  con- 
'  stitution,  shall  be  prescribed  by  law,  and  the  general  assembly 
may  declare  the  cases  in  which  any  office  shall  be  deemed  vacant, 
where  no  provision  is  made  for  that  purpose  in  this  constitution." 
By  an  act  of  the  legislature  of  Tennessee,  it  was  enacted  that  a 
person  elected  to  fill  a  vacancy  in  the  office  of  justice  of  the  peace, 
should  hold  for  the  unexpired  term  of  his  predecessor,  and  no 
longer.  Again,  it  will  be  observed  that  this  act  is  almost  iden- 
tical with  the  joint  resolution  of  our  legislature,  approved 
December  18, 1872,  upon  which  the  attorney-general  and  his 
learned  associates  almost  entirely  rely  in  this  case,  and  which  is 
in  these  words:  "All  elections  by  the  general  assembly  to  fill 
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vacancies  in  the  office  of  judge,  shall  be  only  for  the  unexpired 
term  of  his  predecessor." 

The  act  of  the  Tennessee  legislature  was  assailed  as  unconsti- 
tutional and  void,  and  it  was  so  pronounced  by  the  supreme 
court  of  that  state.  The  singularly  clear  and  able  opinion  of 
the  court,  delivered  by  Caruthers,  J.,  is  so  applicable  to  this  case 
that  I  cannot  forbear  to  quote  from  it.  He  said:  The  statute 
"is  a  clear  and  legitimate  exercise  of  power,  so  far  as  the  'man- 
ner' of  filling  vacancies  is  prescribed;  but  where  was  the 
authority  to  shorten  the  term  of  service  fixed  by  the  constitu- 
tion? By  that,  every  justice  of  the  peace  'shall  be  elected 
for  the  term  of  six  years,'  and  by  this  act,  for  any  period  that 
might  remain  of  the  term  of  his  predecessor,  whether  one, 
two,  three,  four,  or  five  years,  or  even  a  portion  of  a  year. 
Here,  then,  is  a  palpable  conflict  between  the  constitution  and 
the  act,  as  to  the  duration  of  the  term  for  which  a  justice  of  the 
peace  shall  hold  his  office,  after  his  election  by  the  people.  The 
former  being  supreme  must  prevail.  The  term  is  there  fixed  at 
six  years  under  all  circumstances,  and  without  exception ;  and 
no  power  is  given  to  the  legislature  to  abbreviate  it,  but  only  to 
provide  for  the  mode  and  manner  of  keeping  the  office  filled. 
This  is  the  extent  of  the  power  delegated  ;  and  it  does  not  reach 
the  term  of  service ;  that  is  unalterably  fixed  at  six  years  by 
the  highest  law,  and  it  is  not  competent  for  the  legislature  to 
shorten,  any  more  than  to  lengthen  it.''  And  he  added,  "It  is  ' 
for  us  to  declare  the  law  as  we  find  it,  without  regard  to 
results." 

Analogous  principles  were  declared  by  the  supreme  court 
and  the  court  of  errors  of  the  state  of  New  York  in  the  cases 
already  referred  to  in  2d  and  11th  Wendell's  Reports,  and  which 
I  will  not  stop  to  review. 

A  multitude  of  authorities  to  the  same  efiect  might  be  re- 
ferred to  if  it  were  necessary  to  do  so.  Many  of  them  are  cited 
in  the  opinion  of  this  court,  in  ex  parte  Meredith,  33  Gratt.  119, 
and  may  be  seen  by  referring  to  the  report  of  that  case. 
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These  cases  containing,  as  they  do,  the  decisions  of  the  highest 
courts  of  other  states,  construing  provisions  of  the  constitutions 
of  those  states  analogous  to  the  provisions  of  our  own  constitu- 
tion now  under  consideration,  are  entitled  to  our  profound  respect 
and  attention.  Indeed,  having  been  decided  before  the  adop- 
tion of  our  constitution,  and,  therefore,  presumably  familiar  to 
its  framers,  they  have  with  me  the  force  of  controlling  authority. 
I  should  not  feel  at  liberty  to  disregard  but  would  feel  bound  by 
them,  if  a  doubt  existed  in  my  mind  after  reading  the  provi- 
sions of  the  constitution  under  consideration. 

"  Where  a  particular  clause  of  the  constitution,''  says  Judge 
Cooley,  "has  been  adopted  in  one  state  from  the  constitution 
of  another,  after  a  judicial  construction  had  been  put  upon  it  in 
gnch  last  mentioned  state,  it  is  but  just  to  regard  the  construc- 
tion as  having  been  adopted,  as  well  as  the  words ;  and  all  the 
mischiefs  of  disregarding  precedents  would  follow  as  legiti- 
mately here  as  in  any  other  case." 

In  support  of  this  proposition  he  refers  to  many  authorities. 
See  Cooley's  Const  Lim.  (4th  edition),  marg.  page  52. 

In  opposition  to  these  views  counsel  mainly  rely,  as  I  have 
Mud,  upon  the  joint  resolution  of  the  legislature,  approved  De- 
cember 18,  1872.  It  provides  that  an  election  of  judge  to  fill  a 
vacancy  shall  be  for  the  unexpired  term  of  his  predecessor. 
Now  if  the  legislature  had  the  authority  to  pass  it,  undoubtedly 
•it  would  have  the  effect  for  which  counsel  contend.  But  to  my 
mind  it  is  so  plainly  unconstitutional  and  void,  that  I  cannot 
hesitate  to  so  pronounce  it.  It  is  the  high  prerogative  of  this 
court  to  see  that  the  constitution,  which  the  people  have  adopted 
as  the  fundamental  law  of  the  state,  is  not  violated,  and  that 
each  branch  of  the  government  is  kept  within  its  appropriate 
sphere  of  action.  And  while  appreciating  the  delicacy  of  the 
duty  to  declare  void  an  act  of  the  legislature  as  in  conflict  with 
the  constitution,  it  is  nevertheless  a  duty,  from  the  performance 
of  which  I  shall  never  shrink  when  occasion  requires  it,  so  long 
as  I  occupy  a  seat  upon  this  bench. 


Digitized  by 


Google 


48  BURKS  V,   HINTON. 


Dissenting  Opinion. 


The  power  of  the  legislature  to  pass  the  joint  resolution  in 
question  is  placed  by  counsel  on  two  grounds:  1.  Because  a 
state  legislature  has  full  power  over  all  subjects  of  legislation, 
except  so  far  as  such  power  is  prohibited  by  constitutional  pro* 
vision ;  and  2,  because  authority  to  do  so  is  conferred  by  article 
five,  section  twenty-two  of  the  constitution,  which  empowers 
the  legislature  to  prescribe  the  manner  of  filling  vacancies  in 
office  not  provided  for  by  the  constitution. 

The  first  proposition,  I  think,  has  already  been  sufficiently 
disposed  of  by  what  has  been  said.  I  will  only  add  that  when 
the  constitution  fixes  the  term  of  an  office  and  dices  not,  ex- 
pressly or  impliedly,  give  the  legislature  the  power  to  alter  it,  it 
is  equivalent  to  an  express  denial  of  the  power.  The  authorities 
already  referred  to  abundantly  sustain  this  view.  It  is  difficult 
to  see  how  any  other  could  prevail. 

Upon  this  subject  the  supreme  court  of  California,  in  People  v. 
Burbank  {supra),  quoting  approvingly  the  language  of  Mr.  Jus- 
tice Huger,  of  the  constitutional  court  of  South  Carolina,  said: 
"If  the  people  declare  and  ordain  in  their  constitution  that  an 
office  shall  be  held  by  a  particular  tenure,  it  would  be  as  much 
a  usurpation  in  the  legislature  to  alter  that  tenure  as  it  would 
be  in  the  governor  to  commission  for  a  longer  period  than  directed 
by  the  legislature."  And  in  another  case,  the  same  court  said: 
"The  governor,  in  granting  a  commission,  acts  ministerially, 
and  therefore  ought  to  make  it  conform  to  the  law  and  the  con- 
stitution. The  commission  does  not  confer  the  office ;  it  is  only 
evidence  of  it,  and  cannot  change  the  tenure  by  which  the  con- 
stitution declares  it  shall  be  held." 

The  second  ground  is  equally  untenable ;  and,  as  we  have  seen, 
has  been  so  held  by  the  highest  courts  of  6ther  states — notably 
in  the  case  of  Keys  v.  Mason,  3  Snead  (supra). 

To  say  that  the  power  to  prescribe  the  manner-  of  filling  va- 
cancies confers  the  authority  lo  make  vacancies,  or  in  any  way 
to  prescribe  the  tenure  of  an  office  fixed  by  fche  constitution  is 
a  proposition,  to  say  the  least,  somewhat  startling. 
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Obviously,  the  section  relied  on  does  not  relate  to  filling  va- 
cancies in  the  office  of  judge,  if  for  no  other  reason,  because  the 
manner  of  electing  judges  is  specifically  provided  for  by  the 
constitution. 

In  the  argument,  much  stress  is  laid  by  counsel  on  the  fact, 
that  in  the  section  as  reported  from  the  committee  to  the  con- 
vention, the  words  "but  special  elections  to  fill  vacancies  in  the 
oflSce  of  judge  of  any  court,  shall  be  for  a  full  term"  were 
stricken  out.  By  which,  it  is  insisted,  the  intention  of  the 
framers  of  the  constitution  to  require  such  elections  to  be  for  the 
unexpired  term  only,  is  clearly  manifested.  I  cannot  so  regard 
it  What  motives  influenced  such  action,  we  have  no  means  of 
ascertaining.  We  are  not  informed  by  the  proceedings  of  the 
bonvention,  and  are,  therefore,  left  to  conjecture.  To  my  mind, 
upon  the  authority  of  Judge  Cooley,  the  rational  explanation  is, 
that  the  words  were  regarded  as  superfluous,  as  the  language 
employed  in  article  six,  section  five  produced  the  same  result, 
and  had  been  so  construed  by  the  courts  whose  decisions  have 
been  referred  to.     (Cooley's  Const.  Lim.,  4th  ed.,  52.) 

As  further  evidence  of  the  intent  of  the  framers  of  the  consti- 
tation  to  prescribe  uniform  elections  of  judges,  and  "by  classes," 
or  "  in  blocks,"  as  it  has  been  expressed,  the  attorney-general 
refers  to  section  seven  of  the  bill  of  rights,  which  declares  that 
vacancies  in  office  should  "be  supplied  by  frequent,  certain,  and 
regular  elections."  The  same  provision  is  contained  in  the  bill 
of  rights,  adopted  along  with  the  constitution  of  1851,  under 
which  elections  to  fill  vacancies  in  the  office  of  judge  were  for  a 
fall  term.  It  also  appears  in  the  bill  of  rights  appended  to  the 
constitution  of  1829,  under  which  the  judges  were  elected  for 
life.  It  clearly,  therefore,  cannot  have  the  effect  contended  for 
it  in  this  case. 

But  counsel  enquire,  how  and  for  what  term,  under  any  other 

oonstruction  than  that  for  which  they  contend,  is  a  vacancy  in 

Uiis  court  to  be  filled,  which  occurs  during  the  session  of  the 

legislature  and  after  a  regular  election  at  which  the  members  of 
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this  court  have  been  chosen  for  the  term  commencing  on  the  first 
day  of  January  following? 

The  answer  is  obvious.  It  is  made  the  duty  of  the  legislature 
to  elect  the  judges.  In  such  a  case,  therefore,  having  discharged 
that  duty,  quo  ad  the  term  commencing  on  the  Ist  January  fol- 
lowing, nothing  of  its  authority  remains  but  to  supply  the 
vacancy  until  the  commencement  of  that  term.  And  this,  not 
by  express  provision  of  the  constitution,  but  by  necessary  impli- 
cation, and  from  the  necessity  of  the  case. 

I  have  thus  considered  the  case  as  if  the  question  it  involves 
were  now  for  the  first  time  presented  here  for  decision.  But,  in 
fact,  it  has  been  decided  by  this  court  in  at  least  six  cases  which 
have  heretofore  come  before  it.  It  was  first  distinctly  presented 
and  decided  in  ex  parte  Meredith,  33  Gratt.  119,  in  which  the 
opinion  of  the  court  was  delivered  by  Judge  Staples.  I  can  add 
nothing  to  that  opinion.  It  is  able,  and,  to  my  mind,  convincing. 
Nor  is  there  anything  in  conflict  with  that  opinion  to  be  found 
in  ex  parte  Broadua,  or  in  any  other  case  cited  by  the  majority, 
as  the  most  cursory  examination  will  show. 

But  we  are  asked  to  overturn  these  decisions,  and  to  give  to 
the  constitution  a  different  interpretation  than  it  there  received. 

I  apprehend  it  is  our  duty  to  adhere  to  them,  unless  well 
satisfied  they  are  erroneoun.  In  this  connection  the  language 
of  Judge  Cooley  is  eminently  worthy  of  reproduction.  He  says ; 
"  A  cardinal  rule  in  dealing  with  written  instruments  is,  that 
they  are  to  receive  an  unvarying  interpretation,  and  that  their 
practical  construction  is  to  be  uniform.  A  constitution  is  not  to 
be  made  to  mean  one  thing  at  one  time,  and  another  at  some 
subsequent  time,  when  circumstances  may  have  so  changed  as  to 
make  a  different  rule  in  the  case  desirable.  A  principal  share 
of  the  benefit  expected  from  written  constitutions  would  be  lost, 
if  the  rules  they  established  were  so  flexible  as  to  bend  to  cir- 
cumstances, or  be  modified  by  public  opinion.  It  is  with  special 
reference  to  the  varying  moods  of  public  opinion,  and  with  a 
view  of  putting  the  fundamentals  of  government  beyond  their 
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control,  that  these  instruments  are  framed  *  *  *  *;  and 
the  necessity  for  bills  of  rights  in  our  fundamental  laws  lies 
mainly  in  the  danger  that  the  legislature  will  be  influenced  by 
temporary  excitements  and  passions  among  the  people  to  adopt 
oppressive  enactments.  What  a  court  is  to  do,  therefore,  is  to 
declare  the  law  as  vrrittenj  leaving  it  to  the  people  themselves 
to  make  such  changes  as  new  circumstances  may  require." 
Cooky's  Const.  Lim.  54. 

For  these  reasons  I  am  of  opinion  that  the  Honorable  Ed- 
ward C.  Burks,  when  elected  a  judge  of  this  court  by  the  legis- 
lature in  1876  to  fill  the  vacancy  occasioned  by  the  death  of 
Judge  Bouldin,  was  chosen  "for  a  term  of  twelve  years;"  that 
he  is  now  a  judge  of  this  court,  and  is  entitled  to  be  recognized 
as  such. 

A  majority  of  my  brethren,  however,  differently  construing 
the  constitution,  have  decided  otherwise,  and  to  that  decision  all 
must  bow. 

From  the  beginning  of  the  controversy,  the  people  of  Virginia 
have  been  fortunate  in  the  assurance,  that  which  ever  way  it 
might  be  decided,  the  result  would  be  to  secure  the  services  in 
this  court  of  an  accomplished,  fearless  and  upright  judge. 

ORDER. 

The  petition  of  Edward  C.  Burks  to  be  allowed  to  occupy  the 
seat  in  this  court,  now  occupied  by  Judge  Drury  A.  Hinton,  is 
denied.  The  court  being  of  opinion  that  the  term  of  said  Ed- 
ward C.  Burks,  as  judge  of  this  court,  expired  on  the  31st  day 
of  December,  1882,  and  that  the  term  of  oflSce  of  Judge  Drury 
A.  Hinton  began  on  the  1st  day  of  January,  1883,  and  that  he 
is  of  right  entitled  to  his  seat  as  a  judge  upon  this  bench. 
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Boyd  v.  The  Commonwealth. 

January  25th,  1883. 

1.  Criminal  Fractice— Pleading.— An  indictment  under  a  statute  must 

state  all  the  circumstances  which  constitute  the  offence  as  defined  in 
the  statute. 

2.  Idem — Idem. — Though  the  ofifence,  at  common  law  or  by  statute,  is  de- 

fined in  general  terms,  yet  the  indictment  must  charge  it  specifically, 
and  descend  to  particulars. 

3.  Idem — Idem — Officials. — In  an  indictment  for  corrupt  misbehavior  in  office, 

the  act  must  be  distinctly  charged  as  done  knowingly  and  with  corrupt 
motives. 

4.  Case  at  Bar. — B.,  an  election  official,  is  indicted  under  Code  1873,  ch.  8, 

{  43,  for  acting  unlawfully  as  such  official.    On  motion  to  quash, 
Held  : 

Though  he  may  have  acted  unlawfully^  it  does  not  follow  that  he  was 
guilty  of  corrupt  conduct^  for  the  punishment  whereof  the  statute 
was  intended,  and  the  indictment  is  insufficient. 

Error  to  the  decision  of  the  circuit  judge  of  Pittsylvania 
county,  refusing  to  grant  a  writ  of  error  and  awpeTstdeaa  to  the 
judgment  of  the  county  court  of  said  county,  rendered  20th 
August,  1881,  whereby  William  B.  Boyd  was  sentenced  to  pay 
a  fine  of  $246,  and  to  be  confined  in  jail  for  one  month,  upon 
an  indictment  for  unlawful  conduct  as  a  judge  of  the  election 
held  at  Shockoe  precinct  in  said  county  on  2d  November,  1880. 
Opinion  states  the  facts  so  far  as  necessary  to  understand  the 
points  decided. 

J,  D.  Coles  and  W,  W.  Henry  for  the  appellant. 

F,  S.  Blair,  attorney-general,  for  the  commonwealth. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  county  court  of  Pitt- 
sylvania county,  for  corrupt  conduct  as  a  judge  of  election,  at 
Shockoe  voting  place,  in  said  county,  at  a  general  election  there 
held  on  the  second  day  of  November,  1880.  The  prosecution  is 
founded  on  section  forty-three,  chapter  eight,  of  the  Code  of  1873, 
which  provides,  that  "if  any  officer,  messenger,  or  other  person 
on  whom  any  duty  is  enjoined  by  law  relative  to  general  or 
special  elections,  shall  be  guilty  of  any  wilful  neglect  of  such 
duty,  or  of  any  corrupt  conduct  in  the  execution  of  the  same,  he 
shall,  upon  conviction  thereof,  be  deemed  guilty  of  a  misde- 
meanor,'' and  shall  be  punished  by  fine  and  imprisonment,  as 
therein  prescribed.  Section  twelve  of  the  same  chapter  pro- 
vides, that  at  all  elections  held  under  that  act,  the  polls  shall  be 
opened  at  sunrise  on  election  day.  And  by  section  eight  it  is 
provided,  that  in  the  event  of  the  failure  of  any  judge  or  judges 
of  election  to  attend  at  the  polls  for  one  hour  after  the  time  pre- 
scribed for  opening  them,  the  judge  or  judges  in  attendance  may 
select  one  or  more  qualified  persons  to  serve  in  the  place  of  such 
absent  judge  or  judges. 

The  indictment  charges  that  the  plaintiff  in  error  being  one 
of  the  judges  of  election  at  the  said  voting  place,  on  the  said 
second  day  of  November,  1880,  "at  the  general  election  afore- 
said, duly  selected  and  appointed  as  aforesaid,  and  in  the 
execution  of  his  said  office  *  *  *  *  then  and  there  with 
threats,  opprobrious  language  and  menaces,  did  unlawfully,  cor- 
ruptly, and  wilfully  prevent  Edward  B.  Moon  and  James 
B.  Fitzgerald  from  qualifying  and  acting  as  judges  of  said 
election,  at  said  voting  place,  and  from  entering  upon  the 
performance  of  the  duties  imposed  upon  them  by  law  touching 
the  holding,  conducting  and  certifying  the  same."  It  avers  that 
the  said  Edward  B.  Moon  and  James  B.  Fitzgerald,  together 
with  the  plaintiff  in  error,  had  been  appointed  judges  of  election 
for  the  said  voting  place,  by  the  county  court  of  the  said  county 
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at  its  preceding  April  term,  and  that  the  acts  complained  of  were 
done  within  the  space  of  one  hour  after  sunrise  on  the  said 
second  day  of  November.  It  then  further  charges  as  follows: 
"That  he,  the  said  William  B.  Boyd/'  [the  plaintiff  in  error] 
*  *  *  then  and  there,  "and  while  in  the  discharge  of  the 
functions  of  his  said  office,  did  unlawfully,  wilfully  and  cor-r 
ruptly  select  and  appoint  two  other  male  citizens  of  said  district, 
to-wit,  Willis  H.  Shields  and  Larkin  D.  Atkinson,  to  act  as 
judges  of  said  election,  in  the  place  of  the  said  Edward  B.  Moon 
and  James  .  B.  Fitzgerald,  he,  the  said  William  B.  Boyd,  well 
knowing,  and  at  the  time  of  said  selection  and  appointment  of 
said  Shields  and  Atkinson  as  judges  as  aforesaid,  that  the  said 
Edward  B.  Moon  and  James  B.  Fitzgerald  were  then  and  there 
desirous  to  qualify  and  act  as  judges  at  said  election  in  conjunc- 
tion with  [him]  the  said  Boyd,  and  were  then  and  there  en- 
deavoring to  qualify  and  act  as  judges  at  said  election  and  to 
enter  upon  the  performance  of  the  duties  imposed  upon  them  by 
law  as  such  judges.*' 

These  are  all  the  facts  and  circumstances  set  forth  in  the 
indictment  upon  which  the  charge  of  corrupt  conduct  on  the 
part  of  the  plaintiff  in  error  is  based. 

Upon  his  appearance  in  the  county  court  he  moved  to  quash 
the  indictment,  but  the  motion  was  overruled.  He  then  de- 
murred to  the  indictment,  and  the  demurrer  was  overruled;  and 
having  been  found  guilty  by  the  jury,  and  sentenced  by  the 
court  in  accordance  with  the  verdict,  he  applied  to  the  judge  of 
the  circuit  court  of  Pittsylvania  county  for  a  writ  of  error ;  which 
was  refused.  Thereupon,  a  writ  of  error  was  awarded  him  by 
one  of  the  judges  of  this  court. 

The  first  error  assigned,  and  the  only  one  we  deem  it  necessary 
to  consider  is,  that  the  court  erred  in  overruling  the  motion  to 
quash  the  indictment,  and  also  in  overruling  the  demurrer  to 
the  same. 

It  is  a  familiar  and  elementary  principle  of  criminal  pleading 
that  an  indictment  upon  a  statute  must  state  all  the  circum- 
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stances  which  constitute  the  definition  of  the  offence  in  the  act, 
so  as  to  bring  the  defendant  precisely  within  it.     If  the  indict- 
ment may  be  true,  and  still  the  accused  may  not  be  guilty  of  the 
offence  described  in  the  statute,  the  indictment  is  insufficient. 
So,  where  the  definition  of  an  offence,  whether  it  be  at  common 
law  or  by  statute,  includes  generic  terms,  it  is  not  sufficient  that       ( 
the  indictment  shall  charge  the  offence  in  the  same  generic  terms       / 
as  in  the  definition ;  but  it  must  state  the  species — it  must  de-       \ 
scend  to  particulars. 

Apply  these  principles  to  the  indictment  before  us,  and  the 
conclusion  is  irresistible  that  it  is  fatally  defective.  It  is  not 
sufficient  to  sustain  the  indictment  that  the  plaintiff  in  error 
acted  unlawfully  merely.  A  judge  of  election  may  be  guilty  of 
unlawful  conduct,  and  yet  not  necessarily  guilty  of  corrupt  con- 
duct, in  the  discharge  of  his  official  duties.  Conceding,  there- 
fore, that  the  plaintiff  in  error  unlawfully  by  threats,  or  even 
by  acts  of  violence,  prevented  those  who  had  been  selected  as  his 
associate  judges  of  election  from  discharging  their  duties,  it  does 
not  necessarily  follow  that  he  is  guilty  of  the  offence  for  which 
he  was  indicted  and  convicted. 

Moreover,  for  aught  that  appears  in  the  indictment,  Moon  and 
Fitzgerald  may  have  been  disqualified  to  act  as  judges  of  elec- 
tion at  the  time  and  place  specified.  It  is  true  it  is  averred  that 
they  had  been  duly  appointed  judges  of  election  in  the  month  of 
April  preceding;  but  no7i  constat  they  were  qualified  to  act  as 
such  on  the  2d  day  of  November,  1880.  The  fact  may  have  been 
that  on  that  day  they  were  candidates  for  offices  to  be  filled  at 
the  election  then  held,  aud  therefore  expressly  forbidden  to  act 
as  judges  of  the  election  by  the  provisions  of  the  statute  relating 
to  elections.  But  conceding  they  were  qualified  to  serve,  there 
is  nothing  in  the  indictment  to  show  that  the  plaintiff  in  error 
acted  corruptly — however  unlawfully  he  may  have  acted — in 
preventing  them  from  so  serving,  or  in  selectiug  Shields  and 
,  Atkinson  to  act  in  their  places. 

In  an  indictment  against  an  officer  for  corrupt  misbehavior  in 
office,  says  Wharton,  "it  is  necessary  that  an  act  imputed  as 
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misbehavior  be  distinctly  and  substantially  charged  to  have 
been  done  with  corrupt  *  *  motives,  and,  above  all,  with 
knowledge  that  it  was  wrong,  though  there  are  no  technical 
words  indispensably  required  in  which  the  charge  of  corruption 
shall  be  made.  It  is  otherwise,  however,  in  neglects,  and  in 
cases  where  bare  acts  are  made  indictable  irrespective  of  in- 
tent." 2  Whart.  Criminal  Law,  section  2518.  See  also  Jacobs 
and  others  v.  Vommonwealthy  2  Leigh,  709;  People  v.  Coon,  1 
Wend.,  277;  State  v.  Buxton,  2  Swann  (Tenn.),  57. 

It  is  needless  to  say  more.     It  is  plain  that  the  indictment 
lacks  the  certainty  and  precision  required  by  the  established 
rules  of  criminal  pleading,  and  that  the  county  court  erred  in  ^ 
overruling  the  defendant's  motion  to  quash  the  indictment,  and 
afterwards  in  overruling  his  demurrer  to  the  same. 

The  judgment  of  the  county  court  must  therefore  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  plaintiff  in  error  dis- 
charged from  further  prosecution  under  the  said  indictment. 

The  judgment  was  as  follows : 

This  day  came  again  as  well  the  attorney-general  on  behalf 
of  the  commonwealth  as  the  plaintiff  in  error  by  his  counsel, 
and  the  court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid,  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing  and  filed  with 
the  record,  that  "  the  indictment  in  this  case  is  not  sufficient  in 
law,''  and  that  the  said  county  court  of  Pittsylvania  county 
erred  in  overruling  the  motion  to  quash  the  same,  and  also  in 
afterwards  overruling  the  demurrer  thereto.  It  is  therefore 
considered  and  ordered  that  the  said  judgment  of  the  said 
county  court  be  reversed  and  annulled,  the  verdict  of  the  jury 
set  aside,  and  that  the  plaintiff  in  error  be  discharged  from  fur- 
ther prosecution  under  the  said  indictment. 

Which  is  ordered  to  be  certified  to  the  said  county  court  of 
Pittsylvania  county. 

Jm)GMENT   REVERSED. 
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Muse  v.  Friedenwald. 

January  25th,  1883. 

a.  Judicial  Sales — I^en^  and  Profits. — Before  sale  of  realty  can  be  decreed 
to  pay  judgment  liens,  the  court  must,  in  some  way,  be  convinced  that 
the  rents  and  profits  will  not  in  five  years  satisfy  those  liens.  When  the 
insufficiency  is  alleged  and  not  denied,  there  need  be  no  enquiry ;  but 
where  not  alleged,  or  if  alleged,  the  allegation  is  denied,  there  must  be 
enquiry  before  a  sale  can  be  decreed.  Ewart  v.  Saunders ^  25  Grattan, 
203,  and  Morton  v.  Bond,  28  Grattan,  815,  approved. 

2.  Principal — Surety. — It  is  well  settled  that  a  court  of  equity  will  not  sell 

the  realty  of  a  surety  until  that  of  the  principal  has  been  exhausted. 

3.  Tenancy  by  the  Curtesy. — To  create  such  estate  three  things  must 

concur,    (i).  Actual  seizin  in  fee  of  real  estate  in  the  wife;  (2).  Marriage 
and  the  birth  of  a  child  alive ;  (3).  The  death  of  the  wife. 

4.  Case  at  Bar. — Creditor's  bill  of  W.  &  Co.,  and  other  judgment  creditors 

of  J.  O.  and  G.  O.,  deceased,  principals,  and  M.  surety.  J.  O.'s  estate 
was  insolvent.  G.  O.'s  realty  was  not  only  not  exhausted,  but  was  not 
fuHy  ascertained.  To  M.*s  wife  for  her  life  a  tract  of  land  had  been  de- 
vised. It  did  not  appear  that  a  child  had  been  born  alive  of  their  mar- 
riage, or  that  she  bad  actual  seizin  of  the  land,  or  that  she  was  then 
living  or  dead.  There  was  no  allegation  that  the  rents  and  profits  of 
M.*s  interest  in  the  land  were  insufficient  to  satisfy  the  judgments  within 
five  years,  and  there  was  no  enquiry.  Yet,  court  below  decreed  sale  of 
M.'s  interest  to  pay  those  judgments.  On  appeal  here— 
Held: 

1.  The  decree  was  premature  and  erroneous. 

2.  An  account  of  rents  and  profits  pre^ssential  to  decree  of  sale. 

3.  The  realty  of  G.  O.  must  be  exhausted  before  M.*s  can  be  touched. 

4.  On  the  facts  M.  had  no  curtesy  in  the  land.    But  if  the  wife  be  living 

and  made  a  party,  by  proper  proceedings  M.'s  interest  in  her  lands 
during  their  joint  lives  may  be  subjected. 
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Appeal  from  decree  rendered  11th  February,  1878,  by  the  cir- 
cuit court  of  Pittsylvania  county,  in  chancery  cause,  wherein 
Weisenfield  &  Co.,  and  other  lien  creditors  of  the  estates  of 
Joab  Oaks  and  Gteorge  W.  Oaks  against  the  representatives  of 
those  decedents,  and  their  surety,  H.  L.  Muse.  Account  taken 
shewed  liens  amounting  to  $1,119.15,  with  interest  and  costs — 
the  estate  of  Joab  insolvent — the  estate  of  George  to  consist 
of  one  undivided  fourth  part  of  certain  lands  subject  to  the  pay- 
ment of  his  father's  unascertained  debts ;  and  H.  L.  Muse  as 
the  owner  of  a  life  estate  in  five  hundred  acres  of  land,  de- 
vised to  his  wife /or  her  life,  by  her  father.  She  was  no  party 
to  the  suit.  The  record  shows  not  that  she  was  alive,  or  had 
had  a  child  born  alive  of  the  marriage,  or  had  had  actual  seizin 
of  the  land.  The  bill  alleged  not  that  the  rents  and  profits — 
whereof  no  account  was  had — would  not  within  five  years 
satisfy  the  liens.  The  circuit  court  decreed  the  sale  of  Muse's 
interest  (in  its  decree  alleged  to  be  a  tenancy  by  the  curtesy). 
From  this  decree  H.  L.  Muse  appealed  to  this  court.  The  re- 
maining facts  are  stated  in  the  opinion. 

Johnston,  Williams  &  Bovlware,  for  the  appellant. 

Tredway  &  ScruggSj  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

In  June,  1876,  Joseph  Friedenwald,  surviving  partner  of  him- 
self and  Moses  Weisenfield,  theretofore  partners  under  the  style 
of  Weisenfield  &  Co.,  filed  his  bill  in  the  circuit  court  of  Pitt- 
sylvania county,  as  well  for  himself  as  all  other  lien  creditors 
of  Joab  Oaks  and  George  W.  Oaks'  estates,  and  several  others, 
formal  parties,  who  need  not  be  here  named. 

The  object  of  this  suit  was  to  enforce  the  lien  of  certain  judg- 
ments in  favor  of  the  appellee  against  Joab  Oaks  and  the 
appellant,  H.  L.  Muse,  and  certain  other  judgments  in  favor  of 
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same  against  G.  W.  Oaks  &  Co.  The  bill  alleges  that  these 
judgments,  amounting  to  some  $1;119.15,  with  interest  and 
costs  on  subsisting  liens  upon  the  real  estate,  or  interest  in 
lands  owned  by  said  Joab  Oaks,  George  W.  Oaks  and  H.  L. 
Muse,  at  the  date  of  said  judgments,  or  acquired  by  them  there- 
after. The  bill  further  alleges  that  said  Joab  Oaks  has  been 
dead  for  several  years ;  that  his  personal  estate  is  unavailable 
because  of  the  utter  insolvency  of  his  administrator  and  the 
sureties  in  the  administration  bond ;  that  said  Joab  Oaks  was 
seized  and  possessed  at  his  death  of  an  interest  in  remainder, 
subject  to  the  life-estate  of  Betsy  Oaks,  in  thirty  acres  of  land 
near  Museville  in  said  county,  and  a  like  interest  in  seventy-five 
acres  also  near  Museville,  on  which  Elizabeth  Oaks  resided,  and 
a  certain  other  interest  in  land  which  had  been  subjected  to 
satisfy  other  creditors,  and  therefore  not  necessary  to  be  further 
here  noticed. 

And  the  bill  aforesaid  further  alleges  that  George  W.  Oaks 
died  intestate ;  that  his  estate  was  committed  for  administration 
to  the  sheriff  of  Pittsylvania  county ;  that  he  died  seized  and 
possessed  of  an  undivided  interest  in  valuable  lands  held  by 
his  mother  in  her  lifetime  under  the  wills  of  Moses  Kirby  and 
Nathaniel  Kirby.  It  appears  that  the  last  named  interest  had 
been  disposed  of  by  judicial  sale  in  another  suit  for  the  purpose 
of  distribution  among  the  parties  entitled  thereto ;  and  the 
appellee  claiming  that  his  said  judgments  were  liens  on  said 
interest,  made  the  heirs  of  said  George  W.  Oaks  parties  de- 
fendant to  his  said  bill,  and  asked  that  said  interest  when  col- 
lected and  ready  for  distribution  be  subjected  to  said  judgments. 

There  is  but  one  other  feature  of  the  bill  of  the  complainant, 
the  appellee  here,  which  need  be  noticed.  It  is  the  allegation 
that  H.  L.  Muse,  who  is  alleged  to  be  living,  and  a  non-resi- 
dent, is  tenant  by  the  curtesy  of  a  tract  of  land  containing  five 
hundred  acres,  derived  through  his  wife  under  the  will  of  her 
father;  which  will,  or  a  copy  thereof,  is  exhibited  with  said  bill. 
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This  allegation  of  the  bill  is  not,  it  is  true,  very  clearly  made ; 
but  in  the  decree  appealed  from  of  the  11th  day  of  February, 
1878,  the  judge,  rendering  the  same,  treated  the  said  H.  L.  Muse 
as  tenant  by  the  curtesy,  and  as  such  entitled  to  a  life  estate  in 
said  five  hundred  acre  tract  of  land,  "  it  being,''  in  the  lan- 
guage of  said  decree,  "  a  tract  of  land  devised  by  the  father  of 
said  Muse's  wife  to  her." 

In  the  progress  of  the  cause  in  the  court  below  an  account  was 
ordered  and  taken,  which  shows  unsatisfied  judgment  liens 
amounting  to  |1, 119.15;  real  estate  belonging  to  the  estate  of 
Joab  Oaks,  estimated  by  the  commissioner  at  |610.95,  and  real 
estate  of  George  W.  Oaks  unascertained,  except  a  statement  by 
the  commissioner  who  took  the  account,  that  the  latter  owed  a  one- 
fourteenth  undivided  interest  in  the  estate  of  his  father,  subject 
to  the  payment  of  his  father's  debts ;  but  there  is  no  ascertain- 
ment of  those  debts,  or  of  that  estate,  and  consequently  no 
ascertainment  of  the  value  of  that  one-fourteenth  interest ;  and 
whilst  there  was  an  exhaustion  of  the  estate  of  Joab  Oaks,  there 
was  no  exhaustion  of  the  estate,  whatever  it  might  be  in  amount, 
of  the  other  principal — George  W.  Oaks. 

Nor  has  there  been  any  ascertainment  of  the  real  estate  of  the 
appellant,  who  was  a  surety,  nor  of  the  liens  thereon.  Yet,  the 
court  below,  in  order  to  satisfy  the  balance  of  the  judgments  of 
the  appellee  against  the  Oaks's  as  principals  and  H.  L.  Muse  as 
their  surety,  decreed  the  sale  of  the  interest  of  the  supposed 
tenant  by  the  curtesy  in  the  five  hundred  acres  of  land,  which 
had  been  devised  to  his  wife /or  life  only. 

Of  the  errors  assigned  by  the  appellant,  we  will  notice  the 
fifth  and  last  one  first.  It  is,  substantially  and  briefly,  that  if 
the  interest  of  appellant  in  said  five  hundred  acres  of  land  was 
liable,  there  being  no  allegation  in  the  bill  to  the  contrary,  no 
sale  should  have  been  ordered  until  it  had  been  ascertained  that 
the  rents  and  profits  would  not  satisfy  the  balance  due  in  five 
years.     That  any  court,  before  decreeing  the  sale  of  real  estate, 
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should  be  satisfied  that  the  rents  and  profits,  for  five  years,  will 
not  discharge  the  lien,  is  manifest.  See  section  9,  chapter  182, 
Code  1873. 

In  delivering  the  opinion  of  this  court  in  the  case  of  Ewart 
against  Saunders^  25th  Grat.  203,  Judge  Bouldinsaid:  "The 
statute  prescribes  no  particular  mode  by  which  it  shall  be  made 
to  appear  that  the  rents  and  profits  will  not  pay  the  judgment 
in  five  years.  When  there  is  a  doubt  about  the  fact,  or  an  in- 
quiry is  demanded  by  either  of  the  parties,  the  court  will  gen- 
erally direct  one  of  its  commissioners  to  ascertain  and  report  the 
annual  rents  and  profits  of  the  land.  But  this  is  not  a  necessity 
in  every  case.  If  none  of  the  parties  ask  such  an  inquiry,  there 
may,  in  a  proper  case,  be  a  decree  for  the  sale  of  the  property 
without  it."  In  that  case,  while  the  bill  alleged  that  the  rents 
and  profits  of  the  land  would  not  pay  the  judgment  in  five 
years,  this  allegation  was  not  responded  to  in  the  answer  of  the 
defendant.  The  only  defense  set  up  in  the  answer  was,  that  the 
debt  was  paid,  and  whether  or  not  it  was  paid,  was  the  whole 
matter  of  contention  in  the  court  below. 

In  the  case  of  Horton  &  ala,  v.  Bondy  28  Grat.  815,  the  ques- 
tion as  to  the  sufficiency  of  the  rents  and  profits  to  discharge  the 
lien  within  the  statutory  period,  was  put  directly  in  issue  by  the 
bill  and  the  answers  of  two  of  the  defendants,  and  it  thus  be- 
came necessary  that  the  fact  should  be  ascertained  in  some  way 
consistent  with  the  requirement  of  the  statute.  Judge  Burks, 
in  delivering  the  opinion  in  that  case,  said:  "If  this  was  the 
only  error  in  this  cause,  the  decree  being  interlocutory  might,  as 
held  in  Ewart  v.  Saunders^  supra,  be  amended  so  as  to  secure 
an  inquiry  before  sale,  and  as  amended,  be  affirmed.  But  this 
cannot  be  done,  because  the  decree  must  be  reversed  for  other 
errors  herein  after  specified." 

In  the  case  now  under  consideration  the  bill  is  silent  upon 
the  subject.  The  appellant  was  a  non-resident  and  proceeded 
against  as  such ;  he  did  not  appear  or  answer  the  bill ;  nor  does 
it  appear  that  he  had  any  knowledge  of  the  proceeding  against 
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him  until  after  the  rendition  of  the  decree  complained  of.  It  is 
sufficient,  therefore,  to  say  that,  under  the  authority  of  the  two 
cases  just  referred  to,  and  numerous  others,  the  decree  in  this 
particular  is  clearly  erroneous.  In  the  order  pursued  in  the 
petition,  the  second  error  assigned  is,  that  the  tract  of  five  hun- 
dred acres  of  land  was  devised  by  her  father,  to  the  wife  of 
appellant, /or  herli/Cy  and  at  her  death  to  her  children,  could 
not  be  made  liable  to  the  liens  in  question.  By  his  will,  which 
is  part  of  the  record  in  this  case,  the  testator,  among  other 
things  devised  all  his  real  estate  to  his  wife,  for  her  life,  and 
then  to  his  two  daughters,  to  be  equally  divided  among  them, 
for  their  lives,  with  remainder  to  their  children  respectively. 
The  will  is  in  some  respects  singular  and  does  not  very  clearly 
state  the  objects  in  view  by  the  testator ;  but  that  he  gave  there- 
by his  land  to  his  two  daughters,  one  of  them  being  the  wife  of 
appellant,  for  life  only,  after  the  death  of  their  mother,  is  too 
plain  to  admit  of  doubt. 

The  record  in  this  case  is  very  incomplete,  and  pregnant  with 
error.  It  does  not  affirmatively  appear  therein  that  the  wife  of 
appellant  is  either  living  or  dead.  It  does  not  appear  that 
there  was  ever  any  actual  seizin  by  the  wife  during  coverture. 
It  does  not  appear  that  there  was  any  child  born  of  the  mar- 
riage. Without  the  concurrence  of  all  these,  with  the  fact  of 
marriage  to  start  with,  there  can  be  no  tenancy  by  the  curtesy. 
2  Minor,  103,  107;  Porter  v.  Porter,  27  Gratt.  599;  Carpenter 
V.  Garrett,  75  Va.  R.  129.  Moreover,  there  can  be  no  tenancy 
by  the  curtesy  except  in  a  fee  simple  estate  in  land.  There  was 
no  such  estate  here,  and  it  is  apparent  that  the  decree  in  this 
particular  is  erroneous.  In  this  case,  in  the  event  that  the  wife 
of  appellant  is  living,  there  is  an  interest  in  the  husband  for 
the  joint  lives  of  himself  and  wife,  which,  in  a  proper  pro- 
ceeding for  the  purpose,  may  be  subjected  to  the  liens  in  ques- 
tion; but  this  could  not  be  done  until  the  realty  of  the 
principal  debtors  be  exhausted.  Horton  dt  aU.  v.  Bond,  28 
Gratt.  825.     Were  it  otherwise  the  surety,  being  entitled  to  be 
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subrogated  to  the  lien  of  the  judgment,  would  be  remitted  to 
hiB  suit  to  enforce  that  lien  against  the  realty  of  his  principal, 
which  would  lead  to  multiplicty  of  suits  contrary  to  the  course 
of  equity.  See  Horton  v.  Bond^  before  referred  to,  and  cases  there 
cited.  Hence  it  was  error  to  decree  against  the  appellant  before 
the  exhaustion  of  the  realty  of  Geo.  W.  Oaks. 

The  third  and  last  assignment  of  error  which  will  be  con- 
sidered is,  that  the  wife  of  appellant  was  not  made  a  party. 
As  before  stated,  it  does  not  actually  appear  that  she  is  living ; 
bat  in  the  petition  it  being  claimed  that  she  was  a  necessary 
party,  the  fair  inference  is,  that  she  was  living  at  the  date  of 
the  decree  appealed  from.  If  so,  she  was  a  necessary  party, 
and  it  was  error  in  the  court  below  to  proceed  to  decree  yrithout 
her. 

The  court  is  therefore  of  opinion  that  the  said  decree  of  the 
circuit  court  of  Pittsylvania  is  erroneous,  and  should  be  re- 
versed and  annulled,  and  that  this  cause  be  remanded  to  the 
said  circuit  court  to  be  further  proceeded  in  to  a  final  decree  in 
conformity  with  this  opinion  and  the  principles  herein  declared. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  said  decree  is  erroneous  in  the  follow- 
ing particulars: 

Ist  There  being  no  allegation  in  the  complainant's  bill  that 
the  rents  and  profits  of  the  land  in  question  will  not,  in  five  years, 
pay  the  debts,  it  was  error  in  the  court  below  to  proceed  to  de- 
cree a  sale  without  first  directing  an  enquiry  on  that  subject. 
See  section  nine  of  chapter  one  hundred  and  eighty-two  of  the 
Code  of  1873,  Ewart  against  Saunders,  25  Grat.  203 ;  Horton 
and  als.  against  JSondy  28  Grat.  815. 

2d.  The  decree  of  the  court  below  is  erroneous,  because  it  ap- 
pears by  the  will  of  the  testator  that  his  daughter,  the  wife  of 
the  appellant  Muse,  took  only  an  estate  for  life  in  the  land  in 
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question,  after  the  expiration  of  the  estate  for  life  of  her  mother, 
the  widow  of  said  testator;  in  which  said  life  estate  there  could 
be  no  estate  for  life  in  the  appellant  as  tenant  by  the  curtesy, 
but  only  an  estate  in  him  for  the  joint  lives  of  himself  and  wife, 
which  might  be  subjected  in  a  proper  proceeding  for  that  pur- 
pose, and,  moreover,  the  bill  failing  to  show  that  there  were  any 
children  born  by  the  marriage,  or  that  there  was  any  seisin 
during  coverture  by  the  appellant,  or  that  the  wife  of  the  appel- 
lant was  dead,  which  facts  must  concur  to  have  entitled  the  ap- 
pellant to  an  estate  for  life  as  tenant  by  the  curtesy  of  the  land 
in  question.  The  decree  was  plainly  erroneous  in  decreeing  the 
sale  of  such  life  estate,  which  could  not,  under  the  circumstances, 
exist. 

3d.  The  decree  is  erroneous,  because  whilst  inferentially,  the 
wife  of  the  appellant  is  still  living,  and  not  made  a  party  to  the 
complainant's  bill  below,  she  being  a  necessary  party  thereto. 

Therefore  it  is  considered  that  the  decree  aforesaid  be  reversed 
and  annulled,  and  that  the  appellees,  the  (plaintiffs  in  the  court 
below)  pay  to  the  appellant  his  costs  by  him  expended  in  prose- 
cuting his  said  appeal  and  supersedeas  here. 

And  this  cause  is  remanded  to  the  said  circuit  court  for  ftir- 
ther  proceedings  to  be  had  therein  in  accordance  with  the  opin- 
ions herein  expressed. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court 
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Wilson  v.  Branch  and  ai£. 

January  25,  1883. 

Dower. — Unless  impracticable  to  assign  widow  dower,  in  kind,  a  court  of 
equity  has  no  power  against  her  will  to  decree  sale  of  the  real  estate 
and  give  her  money  in  lieu  of  dower. 
\DKM—SaU  of  the  realfy.— The  dower  right  of  the  widow  must  be  set- 
tled before  decreeing  sale  of  the  real  estate. 
Disabilities. — It  is  an  acknowledged  rule,  that  when  there  are  two  or 
more  coexisting  disabilities  in  the  same  person,  when  his  right  of  action 
accrues,  be  is  not  obliged  to  act  until  the  last  is  removed.  This  is  the 
rule  under  the  statute  of  limitations. 

.  Idbm — Infant  feme  covert. — If  an  infant,  who  is  a  married  woman, 
makes  an  instrument  voidable  because  of  her  infancy,  the  disability  of 
coverture  enables  her  to  postpone  the  act  of  avoidance  to  a  reasonable 
time  after  coverture  ended. 

.  Avoidance— 5"*/^/  acquiescence. — ^Where  there  is  nothing  more  than 
silence,  many  cases  hold  that  an  infantas  deed  may  be  avoided  at  any 
time  after  reaching  his  majority,  until  he  is  barred  by  the  statute  of 
limitations,  and  that  silent  acquiescence  for  any  period  short  of  the 
period  of  limitation  is  no  bar. 

\.  Case  at  Bar.— An  infant  feme,  covert,  and  her  husband,  in  1845, 
granted  her  "maiden  land" — half  of  "Cedar  Lawn" — to  G.,  who  next 
day  conveyed  it  to  the  husband,  who  owned  the  other  half  In  1876  he 
and  she  conveyed  the  whole  in  trust  to  secure  his  debt.  He  died  in 
October,  1877.  His  will  was  probated  in  December,  1878.  In  March, 
1879,  B-  and  others  filed  a  creditor's  bill  to  settle  his  estate  and  subject 
hb  lands  to  pay  his  debts.  In  April,  1879,  she  answered,  renouncing 
her  husband's  will,  demanding  dower  in  his  lands,  disaffirming  her  deed 
of  1845  as  void  by  reason  of  her  then  infancy,  and  denying  she  had  ever 
in  any  way  ratified  it.  An  account  showed  that  the  trust-debt,  amount- 
ing to  11,532.89  was  the  only  debt  paramount  to  dower.  The  fee  simple 
value  of  "  Cedar  Lawn"  was  $2,750.  The  court  below  decreed  that  she 
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had  ratified  the  deed  of  1845,  when  free  from  the  disability  of  infancy^ 
and  without  assigning  dower,  but  reserving  right  to  make  all  orders  to 
protect  the  right  of  dower,  decreed  the  sale  of  the  whole  tract  to  pay 
her  husband's  debts.    On  appeal  here — 
Held: 

1.  The  decree  of  sale  without  previous  assignment  of  dower,  in  kind, 

if  practicable,  or  if  impracticable,  by  compensation,  was  prema- 
ture and  erroneous. 

2.  The  record  discloses  no  act  done  by  the  widow  to  affirm  the  deed 

of  1845,  made  during  her  infancy. 
3   Within  a  short  period  after  she  came  of  age,  and  was  relieved  of 
the  disability  of  coverture,  she  disaffirmed  her  deed  made  during 
infancy,  and  thereby  rendered  it  void. 

4.  The  trust  deed  of  1876  having  been  made  during  her  coverture, 

cannot  be  regarded  as  affirming  the  deed  made  in  infancy. 

5.  The  trust  debt,  however,  having  been  acknowledged  in  the  mode 

prescribed  by  law  for  married  women,  is  binding  upon  the  widow 
to  the  extent  of  the  debt  therein  secured,  and  no  further. 

Appeal  of  Mrs.  Bettie  Wilson,  widow  of  B.  R.  Wilson,  de- 
ceased, from  a  decree  rendered  17th  March,  1880,  in  a  chancery 
suit  then  pending  in  the  circuit  court  of  Greensville  county, 
wherein  W.  J.  Branch,  surviving  partner  of  himself  and  C.  R. 
Bishop,  late  partners  in  the  name  of  Bishop  &  Branch  and  others 
are  plaintiffs,  and  the  said  Mrs.  Wilson,  D.  R.  Newsome,  admin- 
istrator with  the  will  annexed  of  B.  R.  Wilson,  deceased,  W.  S. 
Goodwyn,  trustee,  and  others  are  defendants.  The  facts  and 
points  raised  are  fully  indicated  in  the  syllabus,  and  set  forth 
in  the  opinion  of  the  court. 

Collier  &  liudd,  for  the  appellant. 

George  S.  Bernard,  Donnan  dt  Hamilton,  and  W.  H.  Brigga^ 
for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

On  the  9th  September,  1845,  B.  R.  Wilson,  and  Bettie  Wil- 
son, his  wife,  conveyed  the  maiden  land  of  the  wife  to  George 
Goodrum,  who  immediately  thereafter  reconveyed  the  same  to 
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the  husbaud,  the  said  B.  R.  Wilson,  which  maiden  land  of  the 
wife  consisted  of  one  undivided  half  of  a  tract  of  land  called 
Cedar  Lawn,  situated  in  the  county  of  Greensville.  At  the 
time  of  this  conveyance,  the  wife,  Bettie  Wilson,  was  an  infant, 
being  then  in  her  twentieth  year. 

On  the  29th  day  of  February,  1876,  the  said  B.  R.  Wilson 
and  Bettie,  his  wife,  conveyed  the  whole  Cedar  Lawn  tract  of 
land  to  W.  S.  Goodwyn,  trustee,  to  secure  a  bond  of  $1,463.85, 
due  from  the  said  B.  R.  Wilson  to  R.  J.  Lundy  on  the  29th  day 
of  February,  1880.  The  said  B.  R.  Wilson  and  Bettie,  his  wife, 
continued  to  live  upon  and  enjoy  and  use  the  said  Cedar  Lawn 
tract  of  land  until  the  death  of  the  said  B.  R.  Wilson,  which 
occurred  October  27th,  1877.  One-half  this  Cedar  Lawn  tract 
of  land  was  the  maiden  property  of  Mrs.  Wilson.  The  other 
half  was  acquired  by  purchase  by  the  said  B.  R.  Wilson. 

At  the  December  term  of  the  county  court,  1878,  of  the  county 
of  Greensville,  the  will  of  B.  R.  Wilson  was  admitted  to  record, 
in  which  the  said  Bettie  Wilson  was  named  as  executrix ;  but  the 
said  Bettie  Wilson  on  that  day  declined  to  take  upon  herself  the 
burthen  of  the  trust  imposed  by  the  will. 

At  the  following  March  rules,  W.  J.  Branch,  surviving  part- 
ner of  himself  and  C.  R.  Bishop,  of  the  lat«  firm  of  Bishop  & 
Branch,  on  behalf  of  themselves  and  all  other  lien  creditors  of 
B.  R.  Wilson,  deceased,  instituted  suit  against  the  parties  inter- 
ested to  settle  the  estate  of  the  said  B.  R.  Wilson,  and  subject 
the  same  to  payment  of  the  debts  of  the  said  B.  R.  Wilson.     In 
April  following  Mrs.  Bettie  Wilson  answered,  and  renounced  all 
benefits  of  the  provisions  made  for  her  by  her  husband's  will, 
and  disaffirming  the  deed  of  1845,  by  which  during  her  infancy 
she  had  parted  with  her  title  to  an  undivided  moiety  in  the 
Cedar  Lawn  tract  of  land  to  George  Goodrum.     Her  renuncia- 
tion is  as  follows:  "I,  Bettie  Wilson,  widow  of  B.  R.  Wilson, 
deceased,  do  hereby  renounce  the  benefit  of  the  provisions  made 
for  me  by  the  last  will  and  testament  of  the  said  B.  R.  Wilson, 
deceased,  admitted  to  probate  in  the  county  court  of  the  county  of 
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Greensville  at  its  December  term,  1878,  and  do  hereby  claim  my 
rights  at  law  in  the  estate  of  my  said  husband.  Witness  my 
hand  and  seal,  this  23d  day  of  April,  1879.''  Acknowledged  on 
the  same  day,  and  admitted  to  record  May  2d,  1879. 

The  allegations  of  the  answer  were  according  to  the  facts  set 
forth  already — that  she  was  married  in  1844,  in  her  nineteenth 
year ;  conveyed  her  land  by  deed  to  Gk)odrum  in  1845,  when  she 
was  an  infant;  continued  in  the  coverture  until  1877,  when  her 
coverture  was  terminated  by  the  death  of  her  husband ;  that 
being  an  infant  when  she  executed  the  deed  to  Goodrum  the  act 
was  voidable,  and  that  she  then  disaffirmed  the  same;  that  she 
had  done  no  subsequent  act  to  confirm  the  deed  made  in  infancy ; 
that  within  four  months  from  the  day  when  her  husband's  will 
was  admitted  to  probate  she  had  renounced  the  same. 

Under  the  will  she  was  to  take  the  entire  estate  for  life,  and 
be  "at  liberty  to  bequeath  in  fee  simple  right  one  half  of  the 
same." 

Under  the  various  decrees  in  this  cause,  the  debts  of  B.  R 
Wilson  were  ascertained,  and  the  cause  matured  for  hearing, 
and  the  facts,  as  stated  above,  being  agreed,  the  circuit  court 
decreed  the  sale  of  the  Cedar  Lawn  tract  of  land,  to  pay  the 
debts  of  the  said  B.  R.  Wilson,  deceased,  without  assigning 
dower  to  the  said  Bettie  Wilson  in  the  same,  although  the  ac- 
count of  debts,  and  of  the  real  estate  of  said  Wilson,  as  reported 
by  the  commissioner  to  whom  the  same  had  been  referred, 
showed  the  said  real  estate  to  be  worth  more  than  the  debt 
secured  by  the  trust  deed  of  1876,  which  appears  to  be  the  only 
debt  which  is  paramount  to  the  widow's  dower. 

And  we  find  the  following  in  the  decree: 

"  And  the  court  being  of  opinion  that  the  defendant,  Bettie 
Wilson,  has  ratified,  approved  and  confirmed,  when  free  from 
disability,  the  deed  made  by  her  during  her  minority  in  the 
proceedings  mentioned,  the  court  doth  so  adjudge,  order  and 
decree,"  and  reserving  the  right  to  make  a  further  enquiry  as 
to  the  personal  property  claimed  as  a  homestead  exemption  by 
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the  late  B.  R  Wilaon,  and. further  reserving  the  right  to  make 
all  necessary  and  proper  orders  for  the  protection  of  the  dower 
interest  of  the  defendant,  Bettie  Wilson,  in  the  real  estate  in 
the  proceedings  mentioned,  decreed  the  sale  of  the  entire  real 
estate  of  the  said  B.  R.  Wilson,  and  also  the  lands  which  we 
have  seen  were  the  maiden  property  of  the  widow. 

From  this  decree  Mrs.  Bettie  Wilson,  the  widow,  appealed. 

It  does  not  appear  from  this  record  that  it  was  impossible  to 
assign  dower  to  the  widow,  in  kind,  but  the  contrary.  The  tract 
of  land  consisted  of  two  hundred  and  fifty  acres,  and  the  trust 
deed  debt  was,  principal  and  interest,  $1,532.89,  while  the  fee 
aimple  value  of  the  real  estate  was  reported  to  be  $2,750.  It 
does  not  appear  that  the  dower  could  not  be  assigned  and  the 
residue  sold  to  pay  the  creditor  secured  by  the  trust  deed,  with 
the  right  reserved  to  proceed  farther  against  the  dower  if  the 
trust  deed  debt  was  still  unsatisfied.  It  is  not  pretended  that 
the  dower  was  barred  by  another  debt.  In  the  case  of  White 
V.  White,  reported  in  16th  Grattan,  267,  Judge  Lee,  speaking 
for  the  whole  court,  said:  "The  court  is  of  opinion  that  as  it  is 
not  made  to  appear  that  it  was  impossible  to  assign  to  the 
appellant  her  dower  of  and  in  the  real  estate  of  her  husband, 
it  was  not  competent  for  the  cotirt  of  equity ^  in  the  exercise  of  iU 
general  power y  to  decree  a  sale  of  the  whole  property ,  and  to  pro- 
vide a  compensation  in  money  to  the  appellant  in  lieu  of  her 
dower  against  her  will  and  without  her  consent." 

In  the  case  of  Jf.  Blair  v.  Thompson  and  others^  11  Gratt. 
451,  Judge  Allen  in  delivering  the  opinion  of  the  court  says : 
"The  widow  was  entitled  to  her  dower  in  the  lands  to  be  as- 
signed by  metes  and  bounds.  *****  xhe  court  had 
no  authority  to  decree  a  sum  in  gross  in  lieu  of  dower  except  by 
the  assent  of  all  parties  interested."  And  also,  Judge  Allen 
says:  "I  also  think  the  court  erred  in  decreeing  a  gross  sum 
against  the  purchaser  in  lieu  of  dower.  As  has  been  remarked 
such  a  decree  could  be  authorized  only  by  the  assent  of  all  the 
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parties  interested."     See  Herbert  v.  Wreriy  7  Cranch's  R  370 ; 
Wilson  V.  Daviasorty  2  Rob.  R.  384. 

In  the  case  of  Simmona  v.  LyleSy  reported  in  27  Grattan,  929, 
Judge  Staples  in  delivering  the  opinion  of  the  whole  court  said : 
"  The  court  is  further  of  opinion,  that  dower  is  to  be  assigned 
of  one-third  of  the  real  estate  whereof  the  husband  was  at  any 
time  siezed  during  the  coverture ;  that  such  assignment  must  be 
in  kind  by  metes  and  bounds  if  required  by  the  widow. 

When  an  assignment  in  kind  is  impracticable,  from  the 
nature  of  the  husband's  interest,  or  from  the  nature  and 
quality  of  the  property  itself,  it  will  of  course  be  dispensed 
with,  and  some  other  mode  adopted.  But  the  court  is  not  au- 
thorized to  substitute  a  commutation  or  a  compensation  in  money 
merely  because  dower  in  kind  may  prove  to  be  injurious  to  the 
interests  of  the  heirs  or  creditors.  The  right  of  the  widow  is  a 
legal  one,  and  is  paramount  to  any  and  every  claim  or  lien  cre- 
ated by  the  husband  after  the  marriage.  In  White  v.  White  dk 
ols,,  16  Grattan,  264,  this  court  laid  down  the  rule  on  this  sub- 
ject in  the  strongest  possible  manner.*'  This  case  of  White  v. 
White,  dec,  we  have  already  considered  above. 

We  have  thus  seen  that  it  is  error  to  decree  a  sale  of  the  real 
estate  without  first  settling  the  dower  right  of  the  widow.  The 
court  in  this  case  decrees  a  sale  of  all  the  real  estate,  and  then 
reserves  the  right  hereafter  to  make  suitable  provision  for  the 
dower  rights  of  the  widow.  The  court  should  have  first  deter- 
mined the  question  whether  dower  could  be  assigned  to  the 
widow  in  kind,  and  if  that  was  impracticable,  then  a  suitable 
compensation  should  have  been  made  to  the  widow. 

We  will  now  consider  the  rights  of  the  widow  in  the  undi- 
vided moiety  of  the  tract  of  land  called  Cedar  Lawn,  which  was 
her  maiden  property. 

It  is  admitted  and  proved  that  the  wife  was  •  an  infant 
when  she  executed  the  deed  of  1845,  conveying  this  land  to 
Goodrum,  who  conveyed  to  her  husband.  This  deed,  being 
the  deed  of  an  infant,  was  voidable  when  she  came  of  full  age. 
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See  Mustard  v.  Wholfard,  15  Gratt.  339.  In  that  case  an  in- 
fent  sold  his  tract  of  land,  and  put  the  purchaser  in  possession, 
and  executed  a  bond  in  a  penalty  with  a  condition  to  make  the 
title.  The  infant  on  coming  of  age  sold  the  land  to  another 
person.  This  was  held  to  be  a  disaflarmance  of  the  contract 
made  in  infancy.  The  effect  of  the  disaffirmance  of  the  first 
contract  of  the  infant,  by  his  sale  after  coming  of  age,  was  held 
to  render  the  first  contract  void. 

Judge  Moncure,  in  delivering  the  opinion  of  the  court  in  that 
case,  says:  "The  only  contract  binding  on  an  infajit  is  the  im- 
plied contract  for  necessaries ;  the  only  act  which  he  is  under  a 
legal  incapacity  to  perform,  is  the  appointment  of  an  attorney- 
All  other  acts  and  contracts  executed  or  executory,  are  voidable 
or  confirmable  by  him  at  his  election.''  2  Kent's  Com.  235 ; 
Hare  &  Wallace  notes  in  case  of  Tucker,  dec,  v.  Moreland,  1 
American  Leading  Cases,  p.  225-267.  When  a  voidable  con- 
tract of  an  infant  is  disaffirmed  by  him,  it  is  made  void  ab  initio 
by  relation,  and  the  parties  revert  to  the  same  situation  as  if  the 
contract  had  not  been  made.  1  Am.  Leading  Cases,  259; 
Boyden  v.  Boyden,  (Sec,  9  Mete.  R  519-521.  If  the  contract  was 
one  of  sale  by  the  infant,  he  becomes  reinvested  with  his  title  to 
the  property,  and  may  demand  and  recover  it  not  only  of  the 
vendee,  but  of  any  other  person  who  may  have  it  in  possession. 
The  right  of  an  infant  to  avoid  his  contract  is  an  absolute  and 
paramount  right  superior  to  all  equities  of  other  persons,  and 
may,  therefore,  be  exercised  against  purchasers  from  the  vendee. 
1  Am.  Leading  Cases,  258 ;  Myers,  dec,  v.  Saunders's  Heirs,  7 
Dana's  R.  507-521,  and  Hill  v.  Anderson,  5  Smedes  &  Marshall 
R.  216-224.  The  right  of  an  infant  to  avoid  his  deed  upon 
coming  of  full  age  cannot  now  be  questioned.  How  long  after 
fall  age  this  right  subsists,  and  within  what  time  this  dis- 
affirmance of  the  voidable  act  must  be  made,  is  a  question  we 
will  consider.  It  may  be  assumed  that  such  disaffirmance  of  the 
infant,  upon  arriving  at  full  age,  must  be  within  a  reasonable 
time,  for  such  is  the  well  settled  doctrine.     What  was  a  reason- 
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able  time  in  this  case  ?  She  gave  notice  of  her  disaffirmance 
within  eighteen  months  after  she  became  discovert,  and  within 
four  months  after  the  admission  of  her  husband's  will  to  pro- 
bate and  record,  as  we  have  already  seen.  This  was,  however, 
about  thirty-two  years  after  she  attained  her  majority. 

The  circuit  court  in  this  case  decreed  the  sale  of  the  land  of 
the  infant,  conveyed,  as  we  have  seen,  by  her  in  infancy  to  pay 
the  debts  of  her  husband,  upon  the  ground  that  she  had  not  dis- 
affirmed the  deed  within  a  reasonable  time,  and  that  "  she  had 
ratified,  approved  and  confirmed,  when  free  from  disability,  the 
deed  made  by  her  during  her  minority." 

It  is  well  settled  that  she  could  not  be  required  to  disaffirm 
her  deed  upon  coming  of  full  age.  During  her  coverture  she 
was  sub  potestate  viri.  Her  disability,  during  her  coverture,  was 
even  greater  than  that  of  an  infant,  and  it  is  settled  that  an 
infant  cannot  confirm  his  deed  during  his  infancy.  Zouch  v. 
F arsons,  3  Burr,  1794;  Boo/  v.  Stafford,  7  Cow.  (N.  Y.),  179. 

Why  should  not  the  greater  disability  of  coverture  be  at- 
tended with  the  same  consequences  ?  What  is  a  reasonable  time 
to  disaffirm  is  nowhere  determined  in  such  a  manner  as  to  fur- 
nish a  rule  applicable  to  all  cases.  The  question  must  always 
be  answered  in  view  of  the  peculiar  circumstances  of  each  case, 
JState  V.  Plaisted,  43  N.  H.  413;  Jenkins  v.  Jenkins,  12  Iowa,  195. 
It  must  be  admitted  that  generally  the  disaffirmance  must  be 
within  the  period  limited  by  the  statute  of  limitations  for 
bringing  an  action  of  ejectment. 

It  is  obvious  that  delay,  in  some  cases,  could  have  no  justifi- 
cation, while  in  others  it  would  be  quite  reasonable. 

If  an  iufant,  who  is  also  a  married  woman,  makes  an  instru- 
ment voidable  because  of  her  infancy,  the  disability  of  coverture 
enables  her  to  postpone  the  act  of  avoidance  to  a  reasonable 
time  after  the  coverture  is  ended.  2  Bishop's  Married  Women, 
section  516. 

It  is  an  acknowledged  rule,  that  where  there  are  two  or  more 
coexisting  disabilities  in  the  same  person,  when  his  right  of 
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action  accrues,  he  is  not  obliged  to  act  until  the  last  is  removed. 
2  Sugden  on  Vendors,  103-482;  Mercer's  Lessee  v.  Selden,  1 
Howard,  37.  This  is  the  rule  under  the  statute  of  limitations. 
But  Mrs.  Wilson  was  under  disability  to  sue  and  to  avoid  this 
deed  until  her  husband's  death.  During  his  lifetime  she  could 
have  done  nothing  but  give  notice,  and  that  simply  "would 
have  been  a  vain  thing,'/  and  the  law  does  not  require  the  per- 
formance of  vain  things.  See  Dodd  v.  Benthal,  4  Heiskell 
(Tenn.),  601;  Mathersan  v.  Davis,  2  Caldw.  (Tenn.)  443. 

In  the  former  case  it  was  decided  that  an  infant,  who  is  also 
a  married  woman,  has  the  option  to  dissent  from  her  deed  within 
a  reasonable  time  after  her  discoverture,  though  her  coverture 
may  continue  for  more  than  twenty  years.  And  if  this  were  not 
80,  the  disability  of  coverture,  instead  of  being  a  protection  to 
the  wife,  as  the  law  intends,  it  would  be  the  contrary;  and  why 
should  this  not  be  so?  The  person  who  takes  a  deed  from  an 
infant  feme  covert,  knows  that  she  is  not  sui  juris,  and  that  she 
will  be  under  the  control  of  her  husband  while  the  coverture  lasts. 
He  is  bound  also  to  know  that  she  is  an  infant.  He  assumes, 
therefore,  the  risk  attending  both  these  disabilities.  These  are 
general  principles  applying  to  all  cases  of  like  kind. 

In  the  case  at  bar,  the  principles  are  not  altered  by  the  recon- 
veyance to  her  husband.     See  Sims  v.  Everhardt,  12  Otto.  300. 

We  are  aware  that  the  decisions  respecting  the  disaffimance  of 
an  infant  8  deed  are  not  in  entire  harmony  with  each  other. 
While  it  is  generally  agreed  that  the  infant,  to  avoid  it,  must 
disaffirm  it  within  a  reasonable  time  after  his  majority  is  at- 
tained, they  differ  as  to  what  constitutes  disaffirmance,  and  as  to 
the  effect  of  mere  silence.  When  there  is  nothing  more  than 
silence,  many  cases  hold  that  an  infant's  deed  may  be  avoided 
at  any  time  after  reaching  his  majority  until  he  is  barred  by  the 
statute  of  limitations,  and  that  silent  acquiescence  for  any  period 
less  than  the  period  of  limitation  is  not  a  bar.  See  Irvine  v. 
Irvine,  9  Wallace,  617.  See  also  Prout  v.  Wiley,  (28  Mich.,  164.) 
and  Lessee  of  Drake  v.  Ramsey,  5  Ohio,  251. 
Vol.  Lxxvn — 10 
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In  the  case  of  Sims  v.  Uverhardt,  8upi*a,  Justice  Strong  says 
farther:  "We  think  the  preponderance  of  authority  is,  that  in 
deeds  executed  by  infants,  mere  inertness  or  silence,  continued 
for  a  less  period  than  that  prescribed  by  the  statute  of  limita- 
tions, unless  accompanied  by  affirmative  acts,  manifesting  an 
intention  to  assent  to  a  conveyance,  will  not  bar  the  infant's 
right  to  avoid  the  deed.  And  these  confirmatory  acts  must  be 
voluntary. 

"  As  we  have  said,  one  who  is  under  a  disability  to  make  a  con- 
tract, cannot  confirm  one  that  is  voidable,  or,  what  is  the  same 
thing,  cannot  disaffirm  it.  An  affirmance  or  a  disaffirmance  is 
in  its  nature  a  mental  assent,  and  necessarily  implies  the  action 
of  a  free  mind,  exempt  from  all  constraint  or  disability.''  Same 
case. 

Mrs.  Wilson  did  no  act  in  this  case  to  affirm  her  deed  of  1845, 
made  during  infancy.  Within  a  short  period  after  she  came  of 
age,  and  was  relieved  of  the  disability  of  coverture,  she  dis- 
affirmed her  deed  made  during  her  infancy.  This  deed  is  there- 
by rendered  void.  The  trust  deed  of  1876  was  made  during 
coverture,  and  cannot  be  regarded  as  affirming  the  deed  made 
in  infancy  upon  the  principles  already  stated. 

But  this  deed  was  acknowledged  in  the  mode  prescribed  by 
law,  for  married  women,  and  is  binding  upon  the  wife  as  to  the 
debt  therein  secured,  and  no  farther,  and  the  circuit  court  erred 
in  deciding  that  the  execution  of  this  trust  deed  by  the  wife  to 
secure  a  particular  debt,  operated  as  an  affirmance  of  the  deed 
of  1845,  made  during  infancy,  and  so  extended  its  operation, 
beyond  the  debt  secured  by  its  terms,  and  for  the  benefit  of  credi- 
tors not  parties  to  the  deed.  The  circuit  court  erred  in  decree- 
ing the  sale  of  the  Cedar  Lawn  tract  of  land  without  first 
deciding  the  same,  so  as  to  save  to  the  wife  her  undivided 
moiety  which  was  her  maiden  property,  and  in  selling  the  resi- 
due without  laying  off  and  assigning  to  the  widow  her  dower 
in  kind  by  metes  and  bounds,  or  first  ascertaining  that  it  was  im- 
practicable to  so  assign  the  dower. 
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As  we  have  said,  the  Cedar  Lawn  tract  of  land  is  liable  to  the 
Lundy  debt  secured  by  the  trust  deed  of  1876,  and,  may  pro- 
perly be  subjected  to  its  payment,  and  the  one-half  belonging 
to  the  husband,  B.  R  Wilson,  is  liable  to  the  other  debts  men- 
tioned in  the  record  only  after  dower  assigned,  and  the  un- 
divided moiety  of  the  wife  is  not  liable  to  any  debt  except  the 
Lundy  debt. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
said  decree  is  erroneous;  that  the  deed  bearing  date  September 
8th,  1845,  is  void  as  to  the  appellant,  and  that  the  said  circuit 
court  erred  in  not  so  declaring ;  and  the  appellant  is  entitled  to 
have  her  dower  assigned  in  the  real  estate  of  her  deceased  hus- 
band, by  metes  and  bounds,  if  practicable,  before  a  sale  of  the 
said  real  estate,  and  that  the  circuit  court  erred  in  not  so  de- 
claring. 

Therefore,  it  is  decreed  and  ordered  that  the  decree  aforesaid 
be  reversed  and  annulled,  and  that  the  appellee,  W.  J.  Branch, 
out  of  his  proper  goods  and  chattels,  pay  to  the  appellant  her 
costs  by  her  expended  in  the  prosecution  of  the  appeal  aforesaid 
here,  and  this  cause  is  remanded  to  the  said  circuit  court  with 
directions  to  have  assigned  to  the  appellant  her  dower  in  the 
real  estate  of  her  deceased  husband;  and  otherwise  proceed  in 
order  to  final  decree  in  conformity  with  the  opinion  hereinbe- 
fore expressed,  which  is  ordered  to  be  certified  to  the  circuit 
court  of  Greensville  county. 

Decree  reversed. 


Digitized  by 


Google 


76  BARBOUR   V,  DUNCANSON's  ADM'R. 

Syllabus. 


^irbmottd. 

Barbour  v.  Duncanson  s  Adm'r. 

January  25th,  1883. 

1.  Evidence. — Declarations  of  assignor  after  assignment  are  inadmissible 

in  evidence  against  his  assignee. 

2.  Payment. — B.  bought  land  of  D.  in  November,  1857;  assumed  lien  of 

11,644.20,  and  gave  three  bonds  for  |i,i  18.60  each,  payable  in  one,  two 
and  three  years.  D.  was  poor,  and  the  land  encumbered.  D.  assigned 
second  bond  to  K.,  in  payment  of  debt,  and  third  to  M.,  as  collateral  for 
land,  and  retained  the  first.  It  is  conceded  that  the  second  was  paid  to 
K.,  and  the  evidence  tends  strongly  to  the  conclusion  that  the  first  was 
paid  in  money  to  D.  The  contest  was  as  to  the  payment  of  the  third. 
Of  its  assignment,  B.  had  no  notice  till  December,  i860,  when  he  wrote 
M.  that  it  could  not  be  paid  until  the  land  was  cleared  of  liens,  of  which 
he  had  paid  many.  Nothing  occurred  until  9th  May,  1866,  when  M. 
notified  B.  that  he  had  assigned  third  to  H.,  with  receipt  given  B.  by  M., 
when  B.  endorsed  note  of  I400  for  M.,  which  receipt  recited  tliat  M. 
held  said  bond,  that  B.  claimed  it  had  been  satisfied  by  paying  off  liens, 
and  that  M.  agreed  to  make  up  to  B.,  if  he  paid  said  note,  whatever  the 
amount  still  due  on  the  bond  failed  to  pay  of  the  note,  and  spoke  of 
M.'s  destitution.  Suit  was  brought  on  the  third  bond  in  May,  1868. 
During  the  war  B.*s  papers  were  lost.  He  plead  payment  and  set-offs; 
suit  dragged  until  1877,  when  it  was  referred  to  an  auditor  to  pass  on 
the  payments  and  set-offs,  and  determine  what  was  due.  He  reported 
credits  to  B.  for  liens  discharged  in  excess  of  third  bond,  but  doubted  if 
they  should  not  be  applied  to  first.  Before  this  reference,  D.  and  M.  had 
both  died,  and  B.  became  incapable  of  testifying.  Court  below  gave 
judgment  for  the  amount  of  the  third  bond  against  B.  On  error ; 
Held: 

The  facts  established  by  the  evidence  warrant  the  conclusion  that 
the  third  bond  was  fully  satisfied  by  B.  by  the  payment  of  liens  on 
the  land,  and  that  such  would  have  been  the  testimony  of  D.,  had 
he  lived  until  the  trial. 
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Error  to  judgment  of  circuit  court  of  Fauquier  county,  ren- 
dered 19th  April,  1880,  in  action  of  William  Duncanson's  ad- 
ministrator for  use  of  J.  J.  Halsey,  against  John  S.  Barbour,  on 
a  bond  for  $1,118.60,  with  interest  from  November  1st,  1857, 
The  opinion  fully  states  the  pleadings  and  the  facts. 

G.  D.  Gray  and  W.  H,  Payne,  for  the  appellant. 

R.  T,  Scott  and  J,  W,  Crreen,  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  this  court  upon  a  rehearing,  and  is  an 
appeal  from  a  judgment  of  the  circuit  court  of  Fauquier  county, 
rendered  on  the  19th  day  of  April,  1880,  in  a  suit  brought  in 
the  name  of  William  Duncanson  for  the  benefit  of  J.  J.  Halsey 
against  John  S.  Barbour,  at  May  rules,  1868,  of  Culpeper  circuit 
court,  to  recover  of  said  Barbour  the  amount  of  a  bond  executed 
by  said  Barbour  on  the  first  day  of  January,  1858,  for  $1,118.60, 
due  the  first  day  of  November,  1860,  with  interest  from  the  first 
day  of  November,  1857. 
The  case  as  disclosed  by  the  record  is  as  follows : 
On  the  17th  of  October,  1858,  Duncanson  transferred  this 
bond  to  Jeremiah  Morton,  to  be  held  by  said  Morton  as  col- 
lateral security  for  a  debt  due  by  Duncanson  to  Morton,  for  the 
purchase  of  a  tract  of  land,  named  in  the  record  "Bushy 
Park,"  at  $3,025,  and  |60  due  for  guano,  evidenced  by  the  two 
bonds  of  the  said  Duncanson,  dated  November  2,  1857,  each 
for  the  sum  of  $1,542.50,  and  payable  respectively  December 
lat,  1858,  and  December  1st,  1859. 

•  In  December,  1860,  Morton  notified  Barbour  that  this  bond  of 
Barbour  to  Duncanson  for  $1,118.60  had  been  assigned  to  hir^, 
the  said  Morton.  This  bond  had  fallen  due  November  1st, 
1860.  Barbour  at  once  replied  by  letter,  which  is  in  the  record, 
filed  and  relied  on  by  the  appellee,  in  which  letter  he  says : 
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"The  bond  referred  to  (in  your  favor)  is  the  last  one  on  my  pur- 
chase of  land  from  Mr.  Duncanson,  and  cannot  be  paid  until 
the  land  has  been  freed  from  all  incumbrance  and  deed  made 
pursuant  to  contract/' 

This  letter  is  largely  relied  on  by  appellee  to  show  that  no  part 
of  this  bond,  the  subject  of  this  suit  had  been  paid.  Barbour 
says  further,  "There  have  been  several  judgments  against  Dun- 
canson binding  this  land,  some  of  which  I  have  paid,"  and 
after  reference  to  other  liens  on  the  land  says:  "There  was  also 
a  deed  of  trust  upon  which  I  had  to  pay.  0/  course  I  must 
take  care  of  myself  in  these  matters  before  I  can  assume  to  pay 
you  or  any  assignee  of  DuncansorJ'  This  was  strange  language 
to  be  used  by  Barbour  to  Morton,  who  held  his  bond  of  |1, 118.60, 
then  ^ue  and  payable  upon  its  fia.ce,  if,  as  the  circuit  court  of 
Fauquier  has  decided  in  this  case,  every  dollar  of  that  bond  was 
due  and  unpaid  at  that  time.  That  was  in  December,  1860, 
Duncanson  was  not  dead  tlien — Morton  was  living^  and  both 
bonds  for  the  purchase  of  Bushy  Park  had  then  fallen  due  ;  all 
the  liens  of  every  sort  upon  the  lands  purchased  by  Barbour  of 
Duncanson,  were  of  record  in  the  clerk's  office  of  Culpeper  county, 
whether  these  liens  were  docketed  judgments  or  trust  deeds. 
If  the  circuit  court  is  right  in  its  judgment  in  this  case,  this 
letter  must  have  been  startling  to  Morton,  and  it  is  not  a  vio- 
lent presumption,  that  Morton  went  with  this  letter  without 
unnecessary  delay  to  Duncanson,  his  debtor.  If  the  bond  in 
dispute  was  entirely  unpaid,  Duncanson  must  have  been  indig- 
nant It  represented  to  Duncanson,  a  large  sum  of  money,  which 
stood  between  him  and  destitution,  if  it  was  wholly  due  and  un- 
paid. Under  those  circumstances  there  was  a  strong  motive  to 
impel  Duncanson  to  action,  and  one  equally  strong  to  move 
Morton  to  action.  We  would  expect  to  find  suit  commenced 
without  delay — the  courts  were  not  closed — but  what  do  we 
find  from  the  record  ? 

This  refusal  of  Barbour  to  acknowledge  one  dollar  of  indebt- 
edness under  this  bond  did  not  cause  any  suit  against  him. 
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Morton  pocketed  his  bond  and  his  disappointment  as  well. 
Duncanson,  with  a  trust  deed  upon  his  home,  said  nothing,  did 
nothing,  although  if  Barbour's  statement  was  untrue,  and  the 
whole  bond  was  due,  there  was  nothing  easier  than  to  prove  it. 
Yet  nothing  is  said  or  done  until  in  the  month  of  May,  1866. 
Many  years  after  Morton  addressed  a  letter  to  Barbour,  in  which 
he  says:  "I  have  assigned  your  bond  to  J.  J.  Halsey,  and  filed 
a  copy  of  my  receipt  to  you  when  you  endorsed  my  note  to 
Riggs  &  Co.  for  four  hundred  dollars.  My  note  will  fall  due  on 
the  9th  and  12th  of  July,  and  as  I  am  to  make  provision  for  any 
deficiency  which  may  be — if  on  a  settlement  it  should  turn  out 
that  judgments,  &c.,  liens  on  the  land  of  Duncanson — when 
you  executed  said  bond,  and  as  I  have  no  money,  should  have  to 
druggie  hard  to  find  any,  I  hope  you  will  at  the  earliest  day 
notify  Mr.  Halsey  when  you  will  be  prepared  to  adjust  the  said 
matter,  with  the  kindest  feelings  to  you  I  hope,  as  I  think  you 
are  mistaken,  and  Duncanson  is  correct.  At  all  events  let  us 
ascertain  it  as  soon  as  possible,"  &c.  Now  if  Duncanson  and 
Barbour  differed  as  widely  as  the  appellee  insists,  this  was  a 
singular  and  remarkable  indulgence  on  the  part  of  these  credit- 
ors toward  so  stubborn  a  debtor  as  Barbour  seems  to  have  been. 
In  1860  he  says  he  will  not  acknowledge  a  dollar  of  responsi- 
bility on  this  bond  until  the  liens  are  all  cleared  away  from  the 
purchased  land;  and  although  nearly  six  years  after  he  still 
stands  to  his  assertion,  and  will  not  even  lend  or  advance  a  dol- 
lar on  this  debt  until  Morton  has  bound  himself  in  writing  to 
refund  if  the  bond  shall  turn  out  to  be  more  than  paid.  No 
steps  are  t^ken  by  Morton  or  Duncanson  even  at  this  time ;  and 
it  would  seem  that  the  destruction  of  all  the  evidences  of  debt 
growing  out  of  the  four  years  of  war,  together  with  their  own 
consciousness  of  waning  life,  would  have  admonished  them  that 
if  the  wide  difference  which  divided  their  position  from  Bar- 
bour's was  ever  to  be  settled,  nothing  could  be  gained  by  delay. 
No  suit  is  brought  on  this  bond  until  May,  1868,  nearly  eight 
years  after  Barbour  had  put  them  to  their  proofs  by  his  letter 


Digitized  by 


Google 


80  BARBOUR   v.  DUNCANSON'S   ADM'r. 

Opinion. 


of  1860.  In  the  meantime  Barbour's  private  papers  had  been 
rifled  and  destroyed  by  the  public  enemy,  and  he  would  be  put 
to  inconvenience  and  perhaps  be  confronted  with  insurmount- 
able difficulties  in  showing  his  payments.  Forthwith,  however, 
in  June,  1868,  we  find  Barbour  pleading  in  the  case,  and  plead- 
ing substantially  as  he  had  written  in  1860,  that  the  bond  had 
been  paid  in  various  ways  and  various  forms  of  payment,  and  as 
the  suit  progressed  offering  evidences  of  payments  on  account  of 
Duncanson,  which  more  than  paid  the  bond  sued  on.  And  pos- 
sibly in  this  fact  we  may  find  some  explanation  of  the  very 
singular  history  of  the  progress  of  this  case  as  disclosed  by 
the  record.  The  suit  was  brought  May,  1868 — issue  was  made 
in  June,  1868.  The  next  step  was  in  18*71,  when  it  was  sent 
to  the  county  court  of  Culpeper.  Why  was  nothing  done  with 
it  from  1868  to  1871?  In  1872  Duncanson  died.  His  mouth 
was  closed  by  death.  Barbour's  mouth  was  then  closed  also. 
Upon  the  main  question,  how  much  had  he  paid  on  account  of 
thifi  debt  to  Duncanson?  In  1873  the  case  is  sent  back  to  the 
circuit  court.  In  1874  it  is  transferred  to  the  circuit  court  of 
Fauquier,  and  there  it  slept  until  1877.  An  auditor  was  ap- 
pointed in  1877.  His  first  report  was  made  in  April,  1878 — 
his  second  report  December,  1878 — and  his  third  report  1879. 
Why  was  this  delay  ?  Duncanson  could  have  explained  the 
true  state  of  the  bond  to  Morton,  and  doubtless  did  so  in  1860, 
when  Barbour  first  refused  its  payment.  What  was  that  explana- 
tion? We  are  left  to  conjecture.  But  can  it  be  fairly  presumed, 
under  these  circumstances,  that  the  explanation  of  Duncanson 
to  Morton  was  to  this  effect:  "Not  one  dollar  of  that  bond  has 
been  paid,  and  not  one  dollar  is  necessary  to  be  used  to  pay 
judgment  liens  or  trust  deeds  on  my  land  sold  to  Barbour.  All 
these  liens  have  been  provided  for,  and  more;  and  Barbour  owes 
me  this  entire  bond,  principal  and  interest?"  Such  a  presump- 
tion is  absolutely  precluded  by  the  history  of  this  case,  as  we 
have  seen  it  disclosed  by  this  record ;  and  yet  that  is  the  judg- 
ment of  the  circuit  court  in  this  case. 
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Thus  presented,  the  decision  of  circuit  court  seems  to  be  un- 
warranted. Let  us  briefly  examine  the  history  of  this  suit  upon 
all  the  facts.  When  Barbour  in  support  of  his  plea  of  June, 
1868,  had  produced  and  proved  evidences  of  payment  on  account 
of  Duncanson,  which  together  with  the  $400,  paid  for  Morton  to 
Riggs  &  Co.,  overpaid  the  said  bond,  principal  and  interest,  to 
the  amount  of  1111.20,  the  plaintiff  in  the  suit  below,  the 
defendant  in  error  here,  objected  to  the  credits  being  allowed  as 
off-sets,  upon  the  ground,  that  while  it  did  appear  that  Barbour 
had  paid  these  several  sums  as  shown  by  him,  they  were  not 
properly  applied  as  credits  on  this  bond,  because  these  payments 
on  account  of  liens  on  the  lands  purchased  of  Duncanson,  should 
be  applied  as  credits  on  another  bond  for  the  purchase  of  this 
same  land  which  had  fallen  due  twenty  years  before.  Why  did 
not  Duncanson  say  this  while  he  was  living  ?  He  knew;  if  such 
was  the  fact  why  did  not  Duncanson  disclose  this  fact  to  Morton, 
his  creditor,  and  if  he  did  disclose  it  to  Morton,  why  did  Mor- 
ton on  the  9th  day  of  March,  1866,  write  and  sign  and  seal  the 
following:  "Whereas,  John  S.  Barbour  has  endorsed  a  note  of 
mine  of  equal  date  with  this,  viz:  9th  March,  1866,  for  the  sum 
of  $400,  payable  four  months  after  date,  and  discounted  for  me 
by  Messrs.  Riggs  &  Co.,  Washington ;  and  whereas,  I  hold  a 
bond  of  his  executed  by  him  in  favor  of  William  Duncanson 
for  land  purchased  and  assigned  by  the  said  Duncanson  to  me ; 
now  as  the  said  Barbour  thinks  he  paid  judgments,  &c.,  against 
Dnncanson,  which  were  liens  on  said  land,  and  which  are  just 
off-sets  against  said  bond,  so  that  there  may  not  remain  enough 
in  his  hands  to  meet  said  note,  discounted  by  Riggs  &  Co.,  then, 
in  that  event,  I  promise  to  meet  said  deficiency,  either  in  whole 
or  in  part."  If  the  judgment  of  the  court  below  in  this  case 
was  right,  Duncanson  was  obliged  to  know  it,  and  if  he  knew  it 
he  told  Morton. 

K  not  before,  certainly  noWy  when  Morton  is  so  hard  run,  and 
80  pressing  upon  him,  the  said  Duncanson.  If  he  told  Morton 
that  this  entire  bond  was  due,  Morton  would  not  have  used  such 
Vol.  Lxxvn — 11 
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language  as  this:  "I  promise  to  meet  said  deficiency  either  in 
whole  or  in  part/'  If  these  payments  are  applied  to  this  bond, 
wMch  Barbour  has  proved  in  this  case,  then  Morton,  under  his 
promise,  was  to  refund  $171.20  on  account  of  this  payment  of 
$400,  a  difference  of  $228.50;  and  if  the  interest  is  considered 
from  one  period  to  the  other,  we  see  at  once  how  very  close  the 
matter  stood  between  the  parties,  when,  in  1860,  Barbour  re- 
fused acceptance  of  the  bond  in  the  hands  of  Morton ;  and  we 
have  a  ready  explanation  of  the  extreme  silence  with  which 
both  Morton  and  Duncanson  treated  his  said  non-acceptance  for 
so  many  years,  and  of  the  deferential  consideration  with  which 
Morton  treated  Barbour's  assertions,  even  after  Morton  was  re- 
duced to  extreme  poverty ;  and,  to  use  his  own  forcible  language, 
**I  had  NO  money,  and  would  have  to  struggle  hard  to  find  any," 
upon  the  claim  being  set  up,  after  the  death  of  Duncanson  and 
Morton  also,  for  it  is  stated  that  Morton  is  also  dead.  It  is 
claimed  and,  so  far  as  we  can  see,  for  the  first  time,  pretended 
that  these  payments,  whatever  they  are,  have  no  relation  to  the 
bond  held  by  Morton,  but  apply  to  another  bond. 

If  this  claim  had  been  set  up  by  Duncanson,  Barbour  would 
have  been  on  equal  terms — both  living — but  as  we  have  seen,  it 
is  set  up  only  after  Duncanson's  death. 

This  brings  us  to  consider  the  history  of  the  other  bonds  in 
this  case.  On  the  first  day  of  January,  1858,  Barbour  executed 
three  bonds  to  Duncanson,  e«w;h  for  the  sum  of  $1,118.60,  each 
to  bear  interest  from  November  1st,  1857,  and  payable  respec- 
tively November  1st,  1858,  November  1st,  1859,  and  November 
1st,  1860;  they  make  together  $3,355.80,  and  Barbour  assumed 
the  payment  6f  a  lien  on  the  land  of  Duncanson  of  $1,644.20, 
which,  together  with  the  amount  of  the  three  bonds,  make  the 
amount  of  $5,000.00,  which  was  the  entire  purchase-money  for 
the  land  bought  of  Duncanson.  The  testimony  in  the  case,  not 
exceptionabley  shows,  that  the  second  bond  was  assigned  to 
Kelley  December  22d,  1858,  by  Duncanson,  which  is  admitted 
on  both  sides,  with  a  credit  on  it  for  $140,  when  assigned. 
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This  bond,  it  is  conceded,  Barbour  has  paid;  if  Barbour  had 
not  paid  the  first  bond,  why  not  put  this  credit  of  $140  on  the 
first  bond  instead  of  the  second  bond?  The  third  bond  was  the 
first  bond  assigned,  as  we  have  seen,  that  having  been  assigned 
as  collateral  security  to  Morton,  in  October,  1858.  The  first 
bond  has  not  been  produced  in  this  case,  and  as  it  is  not  claimed 
to  be  now  due,  or  any  part  of  it,  to  the  appellee,  it  may  be  re- 
garded as  a  concessum  that  it  has  been  paid  in  some  way,  for 
the  purposes  of  this  case.  Appellant  says  it  was  paid  in  money, 
appellee  that  it  was  paid  in  judgments,  &c.,  liens  on  this  land. 

What  is  the  testimony?  The  witness,  Gray,  says  that  early  in 
the  year  1858,  in  the  month  of  February,  Duncanson  and  Bar- 
bour procured  his  services  to  state  all  the  claims,. which  were 
liens  on  this  land  bought  by  Barbour,  in  order  that  Barbour 
might  know  whether  he  could  safely  pay  the  first  bond  in  money, 
that  is  whether  the  two  second  bonds  were  sufficient  to  secure 
the  liens  on  the  land ;  that  the  result  was  the  conclusion  that 
the  two  last  bonds  were  ample,  and  that  it  was  decided  that 
Barbour  could,  without  risk,  pay  the  first  bond  in  money,  and  it 
was  so  agreed  between  Barbour  and  Duncanson. 

The  witness,  Gibson,  testifies  that  in  June  or  July,  1858, 
Duncanson  told  him  that  he  was  going  to  get  the  money  on  the 
first  bond  from  Barbour,  and  pay  him  some  of  it ;  that  shortly 
afterwards  he  told  witness  that  he  had  gotten  the  money  from 
Barbour  on  his  first  bond,  and  that  Duncanson  offered  some  of 
thb  money  to  him,  and  that  he  saw  it. 

The  deposition  of  Edwin  Barbour  is  objected  to,  so  far  as  it 
gives  evidence  of  the  declaration  of  Duncanson  after  assign- 
ment of  bond.  This  objection  is  well  taken,  so  far  as  it  effects 
the  declaration  of  Duncanson  concerning  the  bond  which  he 
had  assigned.  They  are  not  against  interest,  and  cannot  be 
received,  being  mere  hearsay;  but  so  far  as  these  declarations 
go  to  the  bond  not  assigned,  and  so  far  as  they  are  against  in- 
terest, and  admit  the  payment  of  the  first  bond  by  Barbour  to 
Duncanson  himself,  it  would  seem  to  be  otherwise;  and  also  as 
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to  the  fact  that  Duncanson  executed  a  deed  for  the  property 
which  bears  date  November  14th,  1866.  In  view  of  the  facts 
thus  disclosed  in  this  record,  the  auditor  reported  that  the  first 
bond  had  never  been  paid  by  Barbour ;  and  after  he  had  read 
the  deposition  of  the  witness,  Gibson,  he  still  believes  that  he 
was  right  in  his  views ;  and  as  to  the  statement  of  the  witness, 
Gibson,  who  was  the  family  physician  of  Duncanson,  he  leaves 
to  the  court  to  decide  whether  it  proves  payment  of  the  first 
bond,  &c.,  and  makes  alternate  statement.  The  court  below 
seems  to  have  rejected  the  testimony  of  this  witness  and  that  of 
all  others  upon  this  point,  and  decides  that  the  bond  sued  on 
here  is  entirely  unpaid,  and  gives  judgment  accordingly. 

We  are  of  opinion  that  the  said  circuit  court  erred  in  so  de- 
ciding, and  are  of  opinion  to  reverse  the  said  decree  of  the  said 
circuit  court.     The  following  order  will  be  entered  : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  judgment  of  the  said  circuit 
court  is  erroneous.  It  is  therefore  considered  that  the  said 
judgment  be  reversed  and  annulled,  and  that  the  appellant 
recover  against  the  appellee  his  costs  expended  in  the  prosecu- 
tion of  the  writ  of  error  and  supersedeas  here. 

And  this  court  now  proceeding  to  render  such  judgment  as  the 
said  circuit  court  should  have  rendered,  it  is  further  considered 
by  this  court  that  the  plaintiff*  takes  nothing  by  his  bill,  <&c. ; 
that  the  defendant  go  thereof,  without  day,  and  recover  his 
costs  by  him  expended  in  defence  of  this  suit  in  the  said  circuit 
court. 

Decree  reversed. 


Digitized  by 


Google 


BOCKOVER  V.  LIFE  ASSOCIATION   OF   AMERICA  AND   ALS.  85 


Syllabus — Statement. 


girbmottd* 

BocKOVER  V.  Life  Association  of  America  and  als. 
January  25th,  1883 

Foreign  Insurance  Companies— Caj^  a/  dar. — B.  was  a  policy-holder  in 
Gompany  chartered  in  State  of  Missouri.  In  1879,  company  was  regu- 
larly adjudged  to  be  insolvent,  by  court  of  Missouri.  Under  the  decree 
and  a  statute  of  Missouri,  passed  that  year,  all  its  assets  were  vested  in 
R.,  for  benefit  of  its  creditors.  In  1880,  in  chancery  court  of  Richmond 
B.  attached  debts  due  company  by  citizens  of  Virginia.  Company  an- 
swered, admitting  claim  of  B.,  but  denying  that  the  debts  were  liable  to 
the  attachments ;  and  R.  become  a  party,  claimed  to  be  entitled  to  all 
the  company's  assets,  including  those  debts.  On  motion  to  abate  the 
attachments : 

Held: 

1.  Statute  providing  mode  for  winding  up  insolvent  corporations  and 

distributing  its  assets  equitably  among  those  thereto  entitled, 
impairs  no  contract,  and  is  valid.  Such  is  the  Missouri  statute 
of  1879. 

2.  If  a  state  allows  a  foreign  corporation  to  do  business  within  her 

limits,  the  corporation  comes,  as  it  is  created,  and  brings  its 
charter  as  the  law  of  its  existence. 

3.  Ever>'  one  dealing  with  it  everywhere  must  notice  the  provisions 

of  its  charter  for  managing  and  controlling  its  affairs,  both  in  life 
and  after  dissolution 

4.  Under  the  decree  and  statute,  the  company's  assets  were  validly 

vested  in  R.,  as  trustee  of  an  express  trust,  and  the  debts  due 
company  in  Virginia  could  not  be  attached  by  a  policy-holder  in 
Virginia. 

Appeal  from  decree  of  chancery  court  of  the  city  of  Kichmond 
in  suit  of  Benjamin  T.  Bockover,  plaintiff,  against  the  Life  As- 
sociation of  America,  Wm.  C.  Knight,  T.  M.  Fowlkes,  E.  C. 
Stacy,  Geo.  P.  Stacy,  John  A.  Mosby,  Thomas  Guy,  H.  C.  Hech- 
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ler,  J.  R  Renuie,  W.  A.  Rennie,  John  H.  Wright,  R.  S.  Elam, 
T.  G.  Elam,  Thomas  B.  Henley,  A.  T.  Hundley,  W.  H.  Toppy, 
Miles  B.  Branch,  and  B.  K.  M.  Friend,  defendants.  The  plain- 
tiff in  1872  insured  his  life  for  $10,000,  payable  in  1882,  in  the 
defendant  company,  which  was  chartered  in  Missouri.  In  18*79, 
a  Missouri  court  decreed  it  to  be  insolvent.  Under  the  decree, 
and  a  Missouri  statute  enacted  in  1819,  all  its  assets  were  vested 
in  Wm.  S.  Relfe,  superintendent  of  the  insurance  department, 
for  the  use  of  its  creditors  and  policy-holders.  The  object  of 
the  suit  was  to  attach  debts  due  company  in  Virginia.  The 
chancery  court  abated  the  attachments.  Bockover  appealed. 
At  its  November  term,  1882,  this  court  affirmed  the  decree.  A 
re-hearing  was  granted  him.  The  opinion  states  the  other  facts 
and  proceedings. 

John  Hunter,  Thomas  Tabb  and  Kent  &  NeaZe,  for  the  ap- 
pellant. 

Richard  L.  Maury,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  this  court  upon  a  rehearing,  and  it  has 
received  the  careful  consideration  which  its  importance  de- 
mands. 

The  facts  and  pleadings,  so  far  as  they  may  be  necessary  for 
a  proper  understanding  of  the  points  decided,  may  be  briefly 
stated  as  follows : 

The  Life  Association  of  America,  was,  as  its  name  indicates, 
a  life  insurance  company,  regularly  incorporated  under  the 
laws  of  the  state  of  Missouri,  and  doing  business  in  the  state 
of  Virginia. 

In  this  company  the  appellant,  Benjamin  T.  Bockover,  in- 
sured his  life  on  the  28th  day  of  September,  1872,  for  the  ben- 
efit of  his  wife  and  children,  for  the  sum  of  $10,000,  payable 
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OD  the  28th  of  September,  1882,  his  policy  being  what  is  usually 
termed  an  endowment  policy. 

The  company  was,  upon  proper  proceedings  before  a  court 
of  competent  jurisdiction,  in  the  state  of  Missouri,  decreed  to 
be  insolvent,  and  on  the  10th  day  of  November,  1879,  a  decree 
of  dissolution  was  entered,  and  in  pursuance  of  said  decree,  and 
an  act  of  the  general  assembly  of  the  state  of  Missouri,  all  of 
the  assets  of  said  company  were  vested  in  and  transferred  to 
one  William  S.  Relfe,  superintendent  of  the  insurance  depart- 
ment of  that  state,  who  was  authorized  to  sue  for,  hold  and 
dispose  of  the  same  for  the  use  and  benefit  of  the  creditors  and 
policy-holders  of  said  company. 

In  February,  1880,  the  appellant  instituted  suit  in  the  chan- 
cery court  of  the  city  of  Richmond  to  attach  certain  debts  due 
here  to  the  defendant  company  by  citizens  of  this  state.  Upon 
the  filing  of  his  bill,  and  upon  the  affidavit  required  by  law, 
an  attachment  was  sued  out  of  the  clerk's  office  of  the  chancery 
court  of  the  city  of  Richmond,  and  the  parties  who  were  in- 
debted to  the  said  Life  Association  of  America  were  duly  sum- 
moned to  appear  and  answer. 

This  bill  the  Life  Association  of  America  answered,  admit- 
ting the  insurance  of  the  appellant,  and  without  controverting 
the  amount  of  the  claim  in  controversy,  denied  that  the  debts 
sought  to  be  attached  were  liable  to  the  claim  of  the  plaintiff 
by  virtue  of  said  attachments. 

The  answer  of  said  company  then  goes  on  to  aver  the  institu- 
tion of  a  suit  in  the  circuit  court  of  St.  Louis  by  the  said  Relfe, 
mperintendent  as  aforesaid,  under  the  provisions  of  the  existing 
laws  of  Missouri  against  said  company,  alleging  that  it  was 
insolvent,  and  seeking  to  have  it  dissolved.  It  also  avers  that 
the  court  found  the  said  company  to  be  insolvent;  and  that  on 
the  10th  day  of  November,  1879,  the  court  entered  an  order  of 
dissolution,  and  conveyed  all  of  the  assets  and  property  of  said 
company,  wherever  situated,  including  the  notes  or  debts  in 
controversy,  which  were  then  in  the  possession  of  the  defendant 
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company  to  Relfe,  superintendent  as  aforesaid,  for  the  benefit  of 
the  company's  creditors  and  members.  And  with  this  answer 
the  charter  of  said  company  and  the  decree  of  the  circuit  court 
of  St.  Louis  are  filed  as  exhibits. 

On  the  5th  day  of  February,  1881,  the  said  Relfe  was  made  a 
party  defendant  upon  his  own  petition,  in  which  he  alleged 
inter  alia^  that,  by  operation  of  the  statute  aforesaid,  he  was 
the  legal  successor  of  said  company,  and  as  such  entitled  to 
all  of  its  assets,  and  authorized  to  defend  all  suits  against  it. 

On  the  24th  day  of  February,  1881,  the  cause  was  heard, 
when  the  chancellor,  being  of  opinion  that  the  attachments 
were  issued  without  sufficient  cause,  entered  an  order  abating 
them. 

From  this  decree  the  appellant  was  allowed  an  appeal  by  one 
of  the  judges  of  this  court. 

The  question  to  be  determined  is,  whether  the  said  attach- 
ments were  properly  abated.  And  the  solution  of  that  question 
must  depend  in  great  measure,  if  not  entirely,  upon  the  force 
and  effect  to  which  the  assignment  to  Relfe  is  entitled  in  this 
state. 

That  the  legislature  of  Missouri  had  the  lawful  right  to  enact 
the  statute  of  1879,  and  so  make  it  a  part  of  the  defendant 
company's  charter,  is  clear,  unless  it  in  some  way  impaired  the 
contract  then  existing  between  that  company  and  the  state  of 
Missouri  or  the  contract  between  the  corporation  and  its  mem- 
bers. And  that  it  did  not  impair  either  of  these  contracts,  we 
feel  satisfied. 

In  the  case  of  the  Commonwealth  v.  Farmers  and  Mechanics 
Bank,  21  Pick.  551,  Shaw,  C.  J.,  expresses  his  views  on  a  kin- 
dred subject  as  follows:  "It  is,"  says  he,  "a  legitimate  exercise 
of  legislative  power,  to  provide,  first,  for  a  proper  and  effectual 
mode  of  ascertaining  the  facts,  by  a  judicial  investigation  upon 
which  the  supposed  delinquency  depends;  and  secondly,  for 
securing  the  assets  of  the  delinquent  institution  to  as  large  an 
extent  as  possible,  in  order  to  provide  for  a  payment  in  full 
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amongst  all  the  creditors,  or  if  not  sufficient  for  that  purpose, 
then  for  an  equal  distribution." 

And  Morawetz,  at  section  448  of  his  book  on  Private  Corpora- 
tions, says :  "  It  is  apparent,  from  these  considerations,  that  a 
state  may,  at  any  time,  alter  the  laws  regulating  procedure  and 
provide  new  remedies  for  the  attainment  of  justice,  although 
they  be  applicable  to  corporations  already  in  existence."  A 
statute,  whose  whole  object  is  to  provide  a  convenient  and  judi- 
cious mode  for  winding  up  an  insolvent  corporation  and  distri- 
bnting  its  assets  equitably  amongst  those  entitled  thereto,  surely 
violates  no  contract  and  impairs  no  right  of  the  corporators,  and 
should  be  upheld  in  this  state,  as  it  certainly  would  be  in  Mis- 
souri,    Id.,  §  665. 

Now,  when  the  state  of  Virginia  permitted  this  corporation  to 
come  into  its  territory  for  the  purpose  of  carrying  on  its  busi- 
ness, it  must  be  presumed  to  have  consented  that  that  company 
should  exercise  all  of  the  powers  conferred  by  its  charter  and 
the  general  laws  appertaining  thereto,  unless  prohibited  from 
so  doing  by  the  direct  enactments  of  this  state,  or  by  some  rule 
of  public  policy  to  be  deduced  from  the  general  course  of  legisla- 
tion. This  company  then  brought  with  it  into  this  state  all  of 
its  chartered  rights  and  powers,  and  amongst  them,  this  very 
right,  in  the  event  of  its  insolvency,  to  transfer  all  of  its  assets 
to  the  superintendent  of  the  insurance  department  of  the  state 
of  Missouri,  for  the  purpose  of  paying  its  debts  and  distributing 
any  surplus  that  may  remain  equitably  amongst  its  members, 
and  this  provision  is  operative  here,  and  every  policy-holder  and 
creditor  is  charged  with  notice  of  this  charter  right. 

At  the  time  this  suit  was  brought,  these  choses  in  action  had 
been  transferred  to  and  become  vested  in  Relfe  for  the  benefit  of 
the  creditors  and  members  of  the  association.  Under  these  cir- 
oimstances,  we  think  that  the  assignment  to  Relfe  should  have 
the  same  force  and  validity  in  this  state  as  it  had  in  the  state  of 
Missouri,  and  consequently  should  override  the  attachments; 
and  that  the  "  well  settled  general  rule,  that  a  transfer  of  move- 
VoL.  Lxxvn — 12 
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able  property,  good  by  the  laws  of  the  owner's  domicil  is  valid, 
wherever  else  the  property  may  be  situate,  and  should  prevail. 
Wickham  aiid  Goshom  v.Letvis,  Martin  <&  Co,,  13  G-ratt.  442  ; 
KirMandj  Chase  dk  Co,  v.  Brune,  31  G-ratt.  126. 

And  for  these  views  we  find  powerful  support  in  the  case  of 
Bel/e  V.  Bundle,  13  Otto,  222,  in  which  we  think  this  very 
question  now  before  us  was  involved,  if  not  directly  passed  upon. 
In  that  case,  Waite,  C.  J.,  says,  in  speaking  of  the  rights  and 
duties  of  Relfe,  the  superintendent:  "Relfe  is  not  an  officer  of 
the  Missouri  state  court,  but  the  person  designated  by  law  to 
take  the  property  of  any  dissolved  life  insurance  corporation  of 
that  state,  and  hold  and  dispose  of  it  in  trust  for  the  use  and 
benefit  of  creditors  and  other  parties  interested.  The  law  which 
clothed  him  with  the  trust  was,  in  legal  effect,  part  of  the  char- 
ter of  the  corporation.  He  was  the  statutory  successor  of  the 
corporation,  for  the  purpose  of  winding  up  its  affairs.  As  such 
he  represents  the  corporation  at  all  times  and  places  in  all  mat- 
ters connected  with  his  trust.  He  is  a  trustee  of  an  express 
trust,  with  all  the  rights  which  properly  belong  to  such  a 
position.  He  is  an  officer  of  the  state,  and  as  such  represents 
the  state  sovereignty,  while  performing  its  public  duties  con- 
nected with  the  winding  up  of  the  affairs  of  one  of  its  insolvent 
and  dissolved  corporations.  His  authority  does  not  come  from 
the  decree  of  the  court,  but  from  the  statute.  *  *  * 

"  No  state  need  allow  the  corporations  of  other  states  to  do 
business  within  its  jurisdiction  unless  it  chooses,  with,  perhaps, 
the  exception  of  commercial  corporations ;  but  if  it  does,  with- 
out limitation,  express  or  implied,  the  corporation  comes  as  it 
was  created.  Every  corporation  necessarily  carries  its  charter 
wherever  it  goes,  for  that  is  the  law  of  its  existence."  "It  may 
be  restricted  in  the  use  of  some  of  its  powers,  while  doing  busi- 
ness away  from  its  corporate  home,"  says  the  Chief  Justice,  "but 
every  person  who  deals  with  it,  everywhere,  is  hound  to  take 
notice  of  the  provisions  which  have  been  made  in  its  charter  for 
the  management  and  control  of  its  affairs,  both  in  life  and  after 
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dissolution.  By  the  charter  of  this  corporation,  if  a  dissolution 
was  decreed,  its  property  passed,  by  operation  of  law,  to  the 
saperintendent  of  the  insurance  department  of  the  state,  and 
he  was  charged  with  the  duty  of  winding  up  its  affairs.  Every 
policy-holder  and  creditor  is  charged  with  notice  of  this  charter, 
which  all  interested  in  the  affairs  of  the  corporation,  can  insist 
shall  be  regarded." 

Now,  in  that  case,  as  in  this,  the  policy  was  taken  out  before 
the  passage  of  the  act  of  1879 ;  and  in  this  case,  as  in  that, 
Relfe  must  be  held  to  be  the  trustee  of  an  express  trust,  and  in 
8uch  case,  we  do  not  think  the  attachments  should  be  allowed 
to  prevail  against  the  vested  rights  of  Relfe. 

For  these  reasons  we  are  of  opinion  that  the  decree  of  the 
chancery  court  of  the  city  of  Richmond,  abating  the  attach- 
ments sued  out  by  the  appellant,  is  plainly  right,  and  must 
be  affirmed. 

Decree  affirmed. 
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Raines  v.  Walker. 
February  ist,  1883. 

1.  Deeds— Dafe — Delivery, — A  deed  will  be  presumed  to  have  been  de- 

livered on,  and  will  take  effect  from  its  date,  but  the  presumption  will 
yield  to  evidence  to  the  contrary. 

2.  Idem. — Certified  acknowledgment  \%  not  inconsistent  with  prior  delivery, 

and  is  not  sufficient  to  overcome  the  presumption. 

3.  Idem. — General  warranty. — If  one  conveys  land  with  general  warranty, 

which  at  the  time  he  does  not  own,  but  afterwards  acquires  the  same, 
such  acquisition  enures  to  the  benefit  of  the  grantee. 

4.  Ideya.—  Unrecorded. — A  deed  not  acknowledged  or  not  certified  accord- 

ing to  law,  though  actually  admitted  to  record,  cannot  be  read  in  evi- 
dence as  a  recorded  deed,  but  as  between  the  parties  it  is  valid. 

5.  Case  at  Bar.— J.  B.  buys  of  N.  W.,  and  partly  pays  for  land  in  1859,  ^ut 

receives  no  conveyance.  By  deed  of  January,  i860,  he  conveys  it  to  A. 
B.,  in  trust  for  himself  and  wife  and  to  survivor  during  their  lives,  re- 
mainder to  their  child.  This  deed  was  not  certified  according  to  law, 
though  put  on  record,  and  A.  B.  had  actual  notice  of  it  and  held  pos- 
session under  it.  N.  W.  conveyed  the  land  to  J.  B.  by  deed  of  April, 
1 861,  retaining  lien  for  balance  of  purchase  money.  By  deed  dated 
November,  1862,  but  not  signed  until  August.  1863,  J.  B.  conveyed  abso- 
lutely to  A.  B.  one-half  of  said  land,  in  consideration  of  his  paying  the 
said  balance.  J.  B.  and  wife  having  died,  leaving  one  child,  D.  F.,  wife 
of  W.  F.,  and  A.  B.  having  also  died,  and  his  executor  rented  the  land 
to  R.,  N.*W.,  by  his  second  deed  dated  July,  1879,  conveyed  same  land 
to  D.  F.,  who  with  her  husband,  conveyed  it  to  J.  M.  W.,  by  whom  eject- 
ment was  brought  against  R.  to  recover  it. 
Held: 

I.  The  deed  of  August,  1863,  was  ineffectual  to  convey  to  A.  B.  more 
than  J.  B.'s  life  estate  in  the  land,  because  latter  had  previously 
conveyed  said  land  to  A.  B.  as  trustee,  by  the  unrecorded  trust 
deed  of  January,  i860,  whereof  A.  B.  had  actual  notice. 
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2.  As  against  A.  B.  and  his  representatives  the  title  of  D.  F.  was  good 
under  the  unrecorded  trust  deed  though  the  second  conveyance 
of  N.  W.  was  inoperative,  and  her  deed  to  J.  M.  W.  gave  him 
complete  title. 

Error  to  judgment  of  the  corporation  court  of  the  town  of 
Danville,  rendered  May  3d,  1880,  in  the  action  of  ejectment  in- 
stituted by  James  M.  Walker,  plaintiff,  against  J.  P.  Raines, 
defendant,  for  the  recovery  of  a  certain  lot  of  land  in  said  town. 
The  judgment  having  been  adverse  to  the  defendant,  he  pro- 
cured from  one  of  the  judges  of  this  court  a  writ  of  error  and 
supersedeas.     The  opinion  states  the  facts. 

Guy  &  Gilliam^  and  Cabell  &  Peatross,  for  the  appellant. 

Withers  (k  Barhsdale,  and  W.  W.  Henry ^  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

John  Baugh,  a  citizen  of  Danville,  conveyed  by  deed  dated 
January  7th,  1860,  a  lot  in  the  town  of  Danville  to  one  Arthur 
Baugh,  his  father,  in  trust  for  the  benefit  of  his  wife  and  him- 
self, for  their  joint  lives,  and  to  the  survivor,  remainder  to  their 
children.  This  deed  was  delivered  to  the  clerk  of  the  corpora- 
tion court  to  be  recorded,  and  was  actually  spread  upon  the 
record  books,  but  it  appears  to  have  been  improperly  recorded, 
not  having  been  acknowledged,  as  required  by  law.  At  the 
date  of  this  deed,  John  Baugh  had  not  acquired  the  legal  title 
to  the  lot.  He  acquired  the  title  subsequently  by  deed  April 
3d,  1881. 

After  he  had  thus  acquired  the  legal  title,  he  undertook  to 
convey  one-half  of  this  lot  to  his  said  father,  Arthur  Baugh,  in 
absolute  property,  which,  before  that,  and  which  before  he  had 
himself  got  in  the  legal  title,  he  had  conveyed  to  the  same 
Arthur  Baugh  in  trust,  as  hereinbefore  stated. 

This  deed  bears  date  November  5th,  1862.  And  in  the  ab- 
sence of  any  proof  to  the  contrary,  it  would  be  presumed  to 


Digitized  by 


Google 


94  RAINES  V.  WALKER. 


Opinion. 


have  been  delivered  on  the  day  of  its  date.  See  Harman  v. 
Oberdor/er,  33  Grattan,  page  497 — opinion  of  Burks,  Judge. 
Harvey  and  others  v.  Alexander  and  others,  1  Rand.  219-241 — 
opinion  of  Cabell,  Judge.  "If  a  deed  has  a  date,  the  law  in- 
tends it  to  have  been  delivered  at  the  date.  When,  therefore,  a 
deed  is  proved  by  witnesses,  who  say  nothing  as  to  the  time  of 
its  delivery,  and  is  thereupon  recorded,  it  stands  recorded  as  a 
deed  proved  to  have  been  delivered  at  its  date.''  In  this  case 
the  deed  was  not  signed  by  witnesses,  but  acknowledged  before 
an  alderman  of  the  town. 

Judge  Daniel  delivering  the  opinion  of  the  court  in  the  case 
of  Rodgers  v.  McCluer's  administrator  and  others,  4th  Grattan, 
81-83,  said  we  perceive  no  distinction  in  principle  between  the 
presumption  of  delivery,  arising  from  the  proof  of  witnesses 
and  the  acknowledgment  before  a  justice. 

A  certified  acknowledgment  for  this  purpose  is  by  no  means 
inconsistent  with  a  prior  delivery,  and  is  not  at  all  events  suf- 
ficient to  rebut  the  presumption  arising  from  the  date. 

These  cases  establish  the  presumption  of  delivery  arising  from 
the  date  of  the  deed,  and  state  the  principle  as  broadly  as  it  ever 
has  been,  or  as  it  ever  can  be  stated ;  and  they  embody  the  latest 
rulings  of  the  court  on  the  subject ;  and  it  may  be  observed  to 
be  a  presumption  of  the  law  in  the  absence  of  proof,  that  the 
delivery  follows  the  date  of  a  deed,  and  a  deed  is  presumed  to 
take  eflfect  from  its  date  in  the  absence  of  proof  to  the  contrary ; 
but  this  presumption  could  not  hold  in  the  face  of  proof  to  the 
contrary.  .  If  a  deed  should  bear  a  date  at  one  time,  and  be 
proved  to  be  signed  and  delivered  at  a  subsequent  time,  the 
deed  would  bind  and  take  effect  from  the  date  of  its  delivery,  so 
established. 

This  deed  was  dated  November  5,  1862,  and  acknowledged 
before  Alderman  Sorey,  August  22,  1863.  Upon  the  rule  just 
stated  this  deed  is  presumed  to  have  been  delivered  November 
5th,  1862 — in  the  absence  of  proof.  But  in  this  case,  this  pre- 
sumption seems  to  be  rebutted  by  the  testimony  in  the  case. 
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The  witness,  Hunnicutt,  proves  that  the  deed  was  not  actu- 
ally signed  until  the  day  it  was  acknowledged — to-wit :  August 
22d,  1863,  or  he  testifies  to  facts  that  strongly  tend  to  prove 
it,  and  if  such  was  the  fact  the  deed  could  not  take  -eflfect  until 
Aagust  22,  1863,  as  it  was  not  signed  until  that  day,  and  it 
was  not  a  deed  until  it  was  signed,  and  the  presumption  of  de- 
livery, raised  by  the  date,  is  thus  rebutted. 

This  deed,  then,  of  August  22,  1863,  purports  to  convey  one- 
half  of  this  land  to  Arthur  Baugh  in  absolute  property.  What 
was  the  force  and  effect  of  this  deed?  This  is  the  main,  and 
perhaps  the  only  question,  necessary  to  be  considered. 

On  the  7th  of  Jfjnuary,  1860,  the  grantor  in  the  deed  for 
one-half  of  the  property,  of  August  22,  1863,  had  conveyed  the 
whole  of  the  same  property  to  the  same  grantee,  in  trusty  for 
purposes  therein  set  forth ;  and  on  April  3,  1861,  a  deed  had 
been  made  to  the  grantor  in  the  deed  of  August  22,  1863, 
which  vested  the  legal  title  in  the  property  in  the  grantee 
therein,  the  said  John  Baugh.  If  a  person  conveys  land  with 
general  warranty,  and  does  not  own  it  at  the  time,  but  after- 
wards acquires  the  same  land,  such  acquisition  enures  to  the 
benefit  of  the  grantee. 

See  opinion  of  Staples,  Judge,  in  Burtners  v.  Keran,  in  24th 
Gratt,  page  42,  and  opinion  of  Carr,  Judge,  in  DosweU  v. 
Buchanan^  in  3d  Leigh,  394,  and  cases  cited. 

The  deed  of  January  7,  1860,  was  not  acknowledged  and  not 
certified  according  to  law,  though  it  was  admitted  to  record,  and 
oould  not  be  read  in  evidence  as  a  recorded  deed,  but  as  between 
the  parties  thereto,  it  is  valid,  though  not  recorded.  In  deliver- 
ing the  opinion  of  the  court  in  Turner  v.  Stipy  1  Wash.  319, 
marginal  page.  Judge  Pendleton  said :  "  The  court  below  would, 
therefore,  have  done  right  in  rejecting  this  as  a  recorded  deed. 
But  since  the  act  of  assembly,  passed  in  the  year  1*748,  such 
deeds,  though  not  recorded,  are  valid  between  the  parties,  &c." 
And  under  the  statute,  section  twelve,  chapter  114,  Code  1873, 
the  deed  of  August  22,  1863,  would  have  been  effectual  as  to 
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one-half  of  this  lot  of  ground,  unless  the  grantee  therein  had 
actual  notice  of  the  deed  of  January  7th,  1860. 

And  it  is  important  to  consider  the  evidence  concerning  the 
connection  of  Arthur  Baugh  with  the  deed  of  January,  1860,  in 
which  he  was  grantee  and  trustee. 

In  the  first  place,  the  said  grantee  was  the  father  of  the 
grantor  in  the  said  deed,  living  in  the  same  town,  and  the 
objects  of  the  trust  were  meritorious. 

The  same  attorney  wrote  the  deed  from  John  Baugh  to  Ar- 
thur Baugh,  as  trustee ;  and  the  deed  from  said  grantor  to  the 
said  grantee  for  one-half  the  same  property. 

Arthur  Baugh  seems  to  have  taken  possession  of  the  property 
before  the  execution  of  the  deed  of  August  22d,  1863,  and  to 
have  held  it  continually  until  his  death.  In  the  year  1862, 
before  the  execution  of  the  deed  to  him  for  one-half,  he  pro- 
claimed to  the  witness  again  that  in  his  dealing  with  this 
property  he  was  acting  under  the  sanction  of  a  trust  for  his 
granddaughter,  the  only  child  of  John  Baugh,  and  that  he  felt 
under  strong  obligations  therefore  to  do  the  best  with  the 
property.  In  September,  1860,  he  informed  his  tenant  of  this 
very  property  that  he  was  acting  as  trustee  for  his  grandchild, 
and  felt  obliged  to  rent  out  the  property  at  public  auction,  to  do 
the  best  for  her,  and  to  save  himself  harmless,  in  the  view  of 
future  responsibility,  and  actually  advertised  the  property  at 
public  auction,  as  trustee  for  this  grandchild.  He  had  occasion 
to  bring  suit  for  the  possession  of  this  property  against  his 
tenant  in  1862,  and  the  summons  is  by  Austin  Baugh,  trus- 
tee for  D.  W.  Baugh  (the  granddaughter).  In  addition,  while 
Arthur  Baugh  made  no  delay  to  record  the  deed  from  his 
son,  John  Baugh,  to  him  for  one-half  of  the  lot,  he  held 
possession  of  the  deed  from  Wilson,  conveying  the  legal  title 
to  said  John  Baugh  in  this  lot,  from  April  3d,  1861,  and 
withheld  the  same  from  record  as  long  as  he  lived.  Why 
did  he  withhold  this  deed  for  so  many  years?  He  must  have 
had   some   motive.     We    have   seen   his   expressions  of  devo- 
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tion  to  his  granddaughter's  interests,  and  his  desire  to  save 
himself  harmless  at  the  same  time.  To  put  this  deed  to  record 
may  have  appeared  against  interest,  to  him,  as  he,  perhaps, 
knew  that  when  it  was  put  to  record,  if  during  his  life,  or  his 
son's  life,  knowledge  of  and  actual  ngtice  of  the  deed  of  Jan- 
uary 7th,  1860,  might,  and  would  be  proved,  and  thus  the  ben- 
efit of  the  deed  of  April  3d,  1861,  would  accrue  solely  to  his 
granddaughter.  And  so  this  deed  of  April  3d,  1861,  was  with- 
held from  record  by  him  during  his  lifetime,  and  was  by  his  ex- 
ecutor, and  son,  W.  A.  Baugh,  withheld  from  record  after  his 
death,  until  the  29th  day  of  July,  1879,  eighteen  years  after 
its  execution,  and  when  we  come  to  look  for  the  exciting  cause 
which  brought  about  this  recordation  at  this  late  day,  we  see 
that  on  the  twenty-third  day  of  July,  1879,  the  same  month,  and 
just  six  days  before,  another  deed  had  been  put  to  record  by  the 
original  grantor,  Nathaniel  Wilson,  conveying  this  property  to 
the  beneficiary  in  the  first  deed  of  January  7th,  1860,  the  grand- 
daughter, who  had  grown  to  womanhood  and  had  married,  and 
who  came  of  full  age  July  23,  1879. 

This  deed  of  July  23d,  1879,  from  Nathaniel  Wilson,  was  in- 
effectual to  pass  any  estate,  as  the  grantor  had  already  parted 
with  the  legal  title  to  John  Baugh,  but  the  deed  of  April  3d, 
1861,  having  been  now  recorded,  the  grant  therein  accrued  for 
the  benefit  of  the  beneficiaries  under  the  deed  of  January  7th, 
1860;  and  the  deed  of  August  22d,  1863,  was  inefiectual  to  pass 
any  estate  to  the  grantee  therein,  the  grantor  in  the  same, 
having  previously,  with  full  notice  to  grantee  therein,  parted 
with  his  interest  in  said  property.  On  the  first  day  of  August, 
1879,  a  few  days  after  the  recordation  of  the  last  mentioned 
deed,  D.  W.  Flynn,  who  was  D.  W.  Baugh,  and  her  husband, 
W.  S.  Flynn,  made  a  deed  to  one  James  M.  Walker,  and  Walker, 
finding  the  appellant  in  possession  of  the  property,  as  the  lessee 
of  Arthur  Baugh,  sued  said  appellant  in  ejectment,  and  recovered 
the  said  property;  the  court  having,  by  argument  of  all  the 
Vol.  lxxvii — 13 
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parties,  tried  the  case,  and  judgment  was  given  in  favor  of  said 
Walker,  the  appellee.  Upon  the  facts  of  this  case,  and  for  the 
reasons  already  stated,  we  are  of  opinion  that  there  was  no  error 
in  the  said  judgment  of  the  said  hustings  court  of  Danville, 
and  the  same  is  affirmed. 


JUDOMENT  AFFIRMED. 
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Bauoh's  Ex'or  v.  Walker. 
February  ist,  1883. 

1.  Fiduciaries. — Under  no  circumstances  will  a  fiduciary  be  allowed  to  de- 

rive any  personal  benefit  from  his  transaction  of  the  trust  business  or 
management  of  the  trust  assets.  And  if  a  trustee  purchase  claims  or 
encumbrances  against  the  trust  estate  at  a  discount,  the  purchase  shall 
enure  to  the  benefit  of  the  interest  which  it  is  his  duty  to  protect. 

2.  Idem. — Reimbursement — But  though  the  profit  belongs  to  the  cesiui  que 

trust,  yet  the  fiduciary  is  entitled  to  be  reimbursed  the  amount  he  has 
expended,  with  interest. 

3.  Case  at  Bar.— In  1859,  o^  N.  W.,  a  lot  was  bought  by  J.  B.,  who  paid  all 

the  price  except  I900.87,  but  received  then  no  conveyance.  In  i860,  J. 
B.  conveyed  it  to  A.  B.  in  trust  for  himself  and  wife  and  survivor  during 
life,  remainder  to  their  child.  The  deed  was  not  acknowledged  or  cer- 
tified according  to  law,  though  recorded,  and  A.  B.  knew  of  it  and  held 
possession  under  it.  In  186 1,  N.  W.  conveyed  the  lot  to  J.  B.  but  re- 
tained a  lien.  By  deed  dated  1862,  but  not  signed  until  1863,  J.  B.  con- 
veyed absolutely  to  A.  B.  one-half  the  lot,  in  consideration  of  A.  B.'s 
paying  off  the  lien.  J.  B.  and  wife  died,  leaving  one  child,  D.  F.,  wife 
of  W.  F. ;  A.  B.  also  died  and  his  executor  rented  the  lot  to  R.  In  1879, 
N.  VV.  conveyed  the  same  lot  to  D.  F.,  who,  with  her  husband,  conveyed 
it,  together  with  all  moneys  due  her  from  A.  B.'s  estate  by  reason  of  his 
trusteeship,  or  by  reason  of  the  rents  and  profits  received  by  said  trustee 
on  account  of  said  lot,  to  J.  M.  W.,  who,  having  already  brought  eject- 
ment against  R.  for  the  lot,  brought  his  bill  in  chancery  to  settle  the 
accounts  of  A.  B.  as  said  trustee.  Accounts  of  receipts  and  disburse- 
ments having  been  taken  and  reported,  the  trustee  was  charged  with 
the  rents  received  after  the  death  of  J.  B.,  and  credited  with  the  amounts 
paid  out  by  him  on  the  trust  account,  including  the  amount  paid  by  him 
in  purchasing  the  said  vendor's  lien  of  1900.87,  which,  having  been  paid 
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in  Confederate  money,  was  scaled  as  of  its  value  at  the  time  it  was  paid. 
The  report  being  excepted  to  by  the  executor; 
Held: 

1.  Though  the  trust  deed  from  J.  B.  to  A.  B.,  trustee,  was  not  duly 

recorded,  yet  between  the  parties  thereto,  it  was  valid ;  and  A. 
B.  having  actual  knowledge  of  it,  the  deed  of  J.  B.  conveying  to 
him  one-half  of  said  lot,  was  inoperative,  except  as  to  J.  B.*s 
life  interest  therein.  A.  B.  having  acted  as  trustee  under  the 
trust  deed,  is  bound  for  his  receipts,  and  is  entitled  to  be  reim- 
bursed for  his  outlays  as  such  trustee ;  and  having  paid  out  Con- 
federate money  to  relieve  the  trust  estate  of  the  vendor's  lien,  is 
entitled  to  have  the  same  reimbursed  at  its  value  at  the  time 
when  paid,  with  its  interest. 

2.  D.  F ,  being  entitled  to  the  trust  corpus  and  the  profits  arising 

therefrom,  J.  M.  W.,  the  grantee  of  herself  and  husband,  is  also 
entitled  thereto. 

Appeal  from  decree  of  corporation  court  of  the  town  of  Dan- 
ville, rendered  November  1st,  1880,  in  the  suit  of  James  M. 
Walker,  plaintiff,  against  William  A.  Baugh,  executor  of  Arthur 
Baugh,  deceased.  The  only  question  involved  in  this  case,  which 
is  not  involved  in  the  case  of  Raines  v.  Walker  (supra,  p.  92),  is 
the  settlement  of  the  rents  of  the  property,  the  title  to  which  is 
litigated  in  that  case.  The  decree  having  been  adverse  to  the 
executor,  he  appealed  to  this  court.  The  opinion  states  the 
facts. 

Guy  dk  Oilliamy  for  the  appellant. 

W.  W,  Henry,  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

James  M.  Walker  filed  his  bill  in  chancery  in  the  corpora- 
tion court  of  Danville,  September,  1879,  against  William  S. 
Flynn  and  D.  W.  Flynn,  his  wife,  and  William  A.  Baugh,  ex- 
ecutor of  Arthur  Baugh,  deceased,  setting  forth  that  in  August, 
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1870,  he  had  purchased  of  said  Flynn  and  wife  a  certain  lot  or 
parcel  of  land  in  the  town  of  Danville,  therein  described,  and 
also  all  the  right,  title  and  interest  in  and  to  any  money  or  debts 
doe  to  the  said  Flynn  and  wife  from  A.  Baugh's  estate,  by  rea- 
son of  his  transaction  as  trustee  for  Mrs.  Flynn,  or  by  reason  of 
the  rents  and  profits  received  by  said  trustee  on  account  of  said 
lot  of  land.  This  suit  was  instituted  at  the  same  time  that  an 
action  of  ejectment  was  brought  for  the  said  lot  by  said  Walker 
against  one  J.  P.  Kaines,  the  lessee,  in  possession,  of  Arthur 
Baugh,  deceased.  The  title  to  that  lot  was  determined  in  said 
suit  at  law,  which  was  brought  to  this  court  on  a  writ  of  error, 
and  was  heard  in  this  court  in  the  name  of  Baines  v.  Walker ^ 
when  the  questions  therein  arising  were  finally  determined. 

This  is  a  suit  by  said  Walker  for  the  rents  of  the  said  lot  re- 
ceived by  said  trustee,  and  for  a  settlement  of  the  accounts  of  the 
said  Baugh  as  trustee.  The  accounts  are  taken,  and  the  corpora- 
tion court  of  Danville  passed  upon  and  decreed  the  balances  con- 
firming the  commissioner's  report  filed  in  the  cause,  and  overrul- 
ing all  exceptions  to  same  on  both  sides. 

From  this  decree,  Baugh's  executor  appealed  to  this  court. 
The  errors  complained  of  by  the  appellant  are  set  forth  in  his 
petition,  and  will  be  hereafter  considered.  The  appellee  insists 
npon  his  exceptions,  in  the  argument  here,  and  asks  the  court 
that  npon  the  consideration  of  general  error,  if  any  error  is  per- 
ceived against  him,  that  the  court  will  consider  the  whole  record 
and  reverse  the  proceedings  in  the  same  manner  as  they  would 
do  if  the  said  defendant  in  error  were  to  bring  the  same  before 
the  court  by  appeal,  and  insists  that  the  said  defendant  in  error 
does  not  waive  or  release  any  error  as  to  him.  And  this  the 
court  will  do,  if,  upon  consideration  of  the  whole  case,  such 
material  error  shall  appear. 

The  case  appears  to  be  as  follows :  In  the  year  1859,  John 
Baugh  purchased  of  one  Nathaniel  Wilson,  a  lot  in  the  town  of 
Danville,  and  was  put  in  possession  of  the  same,  paying  in  cash, 
or  its  equivalent,  a  part  of  the  purchase  money,  how  much  does 
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not  appear,  but  it  appears  from  the  record  that  in  April,  1861, 
one-half  of  the  purchase  money  had  been  paid  by  said  Baugh, 
and  said  Wilson  made  a  deed  to  said  Baugh  for  the  said  lot,  a 
lien  being  expressly  reserved  in  the  deed  for  so  much  of  the 
purchase  money  as  then  remained  unpaid,  and  the  entire  pur- 
chase price  is  stated  at  $2,000 ;  and  the  evidence  in  the  cause 
shows  that  the  unpaid  purchase  money  was  $900.8T.  Before 
the  execution  of  this  last  deed,  John  Baugh,  the  grantee  therein, 
had  made  a  deed,  conveying  this  lot  in  trust  to  his  father, 
Arthur  Baugh,  for  certain  purposes  therein  set  forth,  to-wit:  for 
the  benefit  of  himself  and  his  wife  for  life,  and  for  the  survivor, 
remainder  to  his  children.  They  had  only  one  child,  to-wit: 
Dandridge  W.  Baugh,  a  daughter. 

The  benefit  of  this  deed  of  April,  1861,  from  Wilson  to  John 
Baugh,  accrued  to  the  benefit  of  the  grantees  in  the  deed  of 
January  7th,  1860.  See  Burtners  v.  Keran,  24  Grat.  42,  and 
Doswell  V.  Buchanan,  3  Leigh,  394.  But  the  deed  of  January 
Tth,  1860,  not  having  been  properly  recorded,  it  was  void  as  to 
creditors  or  subsequent  purchasers  without  notice,  there  being 
no  constructive  notice,  the  same  not  having  been  recorded. 

On  the  22d  of  August,  1863,  Arthur  Baugh  purchased  for  a 
valuable  consideration  one-half  of  this  same  lot,  and  received  a 
deed  for  the  same  from  his  son,  John  Baugh.  If  Arthur  Baugh 
had  notice  of  the  deed  of  January  Tth,  1860,  by  which  his 
grantor  had  parted  already  with  all  his  interest  in  the  same 
land,  then  the  deed  of  August  22,  1863,  was  ineffectual  to  con- 
vey the  said  one-half  of  the  said  lot  to  the  said  grantee,  Arthur 
Baugh,  and  the  same  became  vested  in  him,  the  said  grantee. 
The  said  deed  of  January  Tth,  1860,  was  not  recorded.  But  if 
he,  the  said  Arthur  Baugh,  did  have  actual  notice  of  the  said 
deed  of  January  7th,  1860,  before  the  execution  of  the  second 
deed  of  1863,  then  he  took  nothing  by  the  said  deed  for 
one-half  of  the  said  lot,  and  the  same  was  a  nullity.  Upon 
the  question  of  notice  to  Arthur  Baugh,  the  record  is  full 
enough. 
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Arthur  Bangh  was  the  father  of  John  Baugh,  and  was  the 
trustee  under  the  first  deed,  and  as  such  the  grantee,  and  took 
the  whole  property  in  that  way.  If  he  had  notice  of  the  deed 
making  him  trustee,  and  he  accepted  the  trust,  the  best  evi- 
dence of  such  fact  would  be  his  taking  possession  as  trustee, 
acting  as  trustee,  and  executing  the  trust ;  all  this  the  record 
shows  that  he  promptly  did.  He  rented  out  the  property,  ad- 
vertising it  as  trustee,  and  refused  to  rent  it  out  privately,  be- 
cause he  claimed  to  be  acting  as  trustee,  and  as  trustee  for  the 
beneficiaries  in  that  particular  deed.  It  is  conclusively  estab- 
lished that  he  had  full  notice  of  this  trust,  created  by  this  very 
deed. 

It  is  a  strong  circumstance,  tending  to  the  same  conclusion, 
that  the  deed  of  April,  1861,  was  in  his  possession  and  withheld 
from  recordation  as  long  as  he  lived,  though  he  put  to  record 
the  deed  of  1863,  executed  long  after,  which  conveyed  one-half 
of  the  same  property  to  him  in  absolute  property.  So,  while  the 
deed  of  January  7th,  1860,  must  be  rejected  as  a  recorded  deed, 
it  is  good  between  the  parties  and  good  as  to  Arthur  Baugh, 
and  he  took  nothing  by  the  deed  of  August  22d,  1863.  This 
deed  was  dated  November  5th,  1862,  but  was  not  signed,  as  the 
record  shows,  until  August  22d,  1863,  and  this  is  sufficient  to 
rebut  the  legal  presumption  that  it  was  delivered  at  the  time  of 
its  date,  as  it  was  not  a  deed  until  it  was  signed.  But  it  ap- 
pears that  Arthur  Baugh  paid  in  order  to  lift  the  lien  from  the 
trust  property,  $900.87,  and  for  this  sum  he  has  a  valid  claim, 
to  be  repaid  out  of  the  trust  fund,  which  had  been  thus  increased 
out  of  his  own  private  funds.  The  court  below  allowed  this 
claim  and  allowed  the  same  as  of  November  5th,  1862,  but  as  it 
appeared  to  have  been  i)aid  in  Confederate  currency,  the  court 
ordered  the  same  to  be  scaled  as  of  its  true  value,  upon  the 
principle  of  compensation  for  a  contribution  to  the  trust  fund  by 
a  trustee,  the  limit  of  which,  upon  well  established  principles, 
was  the  amount  actually  paid — for  a  trustee  cannot  be  allowed 
to  make  profit  by  ai^y  transaction  with  the  trust  fund.    A  trustee 
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will  not  be  permitted  to  obtain  any  profit  or  advantage  to  him- 
self in  managing  the  concerns  of  his  cestui  que  trusty  but  what- 
ever benefits  or  profits  are  obtained  will  belong  exclusively  to 
the  cestui  que  trust  Executors  and  administrators  are  not  per- 
mitted to  purchase  the  debts  of  the  deceased  on  their  own 
account,  but  whatever  advantage  is  thus  gained  by  them,  by 
purchases  under  their  valuer,  is  for  the  benefit  of  the  estate. 
Story's  Eq.  Jurisprudence,  vol.  1,  sec.  322,  "a  trustee  is  never 
permitted  to  make  any  profit  or  advantage  to  himself  in 
managing  the  concerns  of  the  cestui  que  trust.  It  applies  in 
like  manner  to  executors  and  administrators,  who  are  not  per- 
mitted to  purchase  up  the  debts  of  the  deceased  on  their  own 
account ;  but  whatever  advantage  is  thus  derived  by  them,  by 
purchases  at  an  under  value,  is  for  the  common  benefit  of  the 
estate.''  Indeed,  the  doctrine  may  be  more  broadly  stated ;  that 
executors  or  administrators  will  not  be  permitted,  under  any 
circumstances,  to  derive  a  personal  benefit  from  the  manner 
in  which  they  transact  the  business,  or  manage  the  assets  of  the 
estate. 

Upon  a  similar  ground,  it  is  a  settled  rule  in  equity,  that  if  a 
trustee  purchase  claims  or  encumbrances  against  the  trust 
estate  at  a  discount,  the  purchase  shall  enure  to  the  benefit  of 
the  interest  which  it  is  his  duty  to  protect.  1  Leading  Cases  in 
Equity,  94. 

In  Green  v.  Winter^  1  Johnson's  Chancery,  27-36,  a  trustee 
had  bought  in  at  a  discount,  a  mortgage  on  the  trust  property. 
*^This  purchase,"  said  the  chancellor,  "ought  justly,  and  upon 
all  sound  principles  of  equitable  policy,  to  enure  to  the  benefit 
of  the  trust,  and  not  to  the  benefit  of  the  trustee." 

"A  court  of  equity  watches  the  conduct  of  a  trustee  with 
jealousy,  and  if  he  compounds  debts  or  mortgages,  or  purchases 
them  in,  at  a  discount,  he  shall  not  be  suffered  to  turn  the  spec- 
ulation to  his  own  advantage;"  for  this,  many  authorities  might 
be  cited.  See  Van  Horn  v.  Fonda^  5  Id.  388,  409 ;  Hawley  v. 
ManciurS,  7  Id.  176,  188;  Giddings  v.  Eastman,  5  Paige,  561; 
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Steele  v.  Babcock,  Ist  Hill's  N.  Y.  528,  530.  Case  of  Steager^s 
Executor,  15  Sergt.  &  Rawle,  65. 

The  trustee,  however,  is  entitled  to  be  reimbursed  for  the 
amount  he  has  expended,  with  interest.  Quackenbush  v.  Leon- 
ard, 9th  Paige,  334,  344;  Mathews  dt  Wife  v.  Dragaled  (k 
others,  3  Desaussure,  25,  28. 

The  same  privilege  is  applied  when  a  trustee  buys  in  an  ad- 
verse claim  to  the  trust  estate,  the  profit  accrues  to  the  benefit 
of  the  cestui  que  trust,  who,  however,  must  reimburse  the  trustee 
to  the  extent  of  his  outlay.  McClanahan's  Heirs  v.  Henderson, 
2  Marshall,  388-389;  Morrisons  Ex  or  v.  Caldwell,  5  Monroe, 
426,  435 ;  Kellogg  v.  Wood,  4  Paige,  578,  621. 

If  a  trustee  extinguishes  an  incumbrance  hanging  over  the 
property  confided  to  his  care  out  of  his  own  funds,  he  can  only 
claim  to  be  reimbursed  for  his  outlays  in  this  respect.  Boyd  v. 
Hawkins,  2  Iredell's  Equity  Reports,  304.  Opinion  of  Gaston, 
J.;  also,  James  Allen  &  Wife  v.  J,  B,  Bryant  &  others,  &c,,  7 
Iredeirs  Equity  Reports,  276.  Opinion  of  Pearson,  J.,  in  Turn- 
age  V.  Turna^e,  7  Iredell's  Eq.  Reports,  127. 

But  it  is  unnecessary  to  multiply  cases  or  citations  of  weighty 
authority  in  support  of  these  principles. 

In  this  case  the  trustee  paid  $900.87  to  lift  a  lien  from  the 
trust  estate,  but  he  paid  it  at  a  time  when  Confederate  money 
was  the  sole  currency  of  the  country,  and  if  it  did  effect  the 
raising  of  a  gold  debt  of  that  amount  from  the  trust  estate, 
which  is  admitted,  such  an  advantage  cannot  enure  to  him  per- 
sonally, but  must  be  credited  to  the  trust  estate  with  which  he 
was  dealing ;  but  he  is  entitled  to  receive  back,  upon  the  rule 
of  compensation,  the  value  of  what  he  paid.  It  is  not  perfectly 
clear  when  he  paid  it,  as  to  the  precise  time ;  the  deed  for  his 
benefit  was  written  and  dated  November  5,  1862.  Delivered 
by  intendment  of  law  on  the  22d  of  August,  1863,  it  might  be 
contended  that  he  did  not  pay  this  money  until  this  deed  was 
delivered,  but  the  court  below  has  fixed  the  date  of  its  payment 
at  the  date  of  the  deed,  and  it  cannot  be  presumed  to  have  been 
Vol.  lxxvii — 14 
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paid  before  that  time.  But  there  is  one  circumstance  in  this 
record  which  fixes  beyond  all  question  the  fact  that  it  was  paid 
in  Confederate  money.  It  was  paid  to  take  in  John  Baugh's 
note  to  Wilson,  but  it  was  not  paid  to  Wilson.  Wilson  had 
sold  the  note,  and  the  trustee  bought  from  the  assignee  of  Wil- 
son, and  the  evidence  in  the  cause  shows  what  this  assignee 
paid  Wilson,  the  principal  of  the  note  being  about  $800.  Wil- 
son received  $200  in  money,  and  a  horse  which  he  allowed  $600 
for.  It  is  very  improbable  that  this  transaction  was  on  a  gold 
basis,  and  this  was  antecedent  to  the  purchase  by  the  trustee, 
and  it  would  be  most  inequitable  to  allow  this  trustee,  by  the 
payment  of  so  small  a  value,  to  raise  so  large  a  claim  against 
his  cestui  que  trust  The  court  scaled  this  debt  at  three  for 
one,  and  under  the  circumstances  of  this  case,  that  action  ought 
not  to  be  disturbed.  The  trustee  is  charged  with  the  rents  of 
this  lot  only  after  the  death  of  John  Baugh,  and  the  court  did 
not  err  in  that,  for  it  would  have  been  against  the  terms  of  the 
deed  itself,  to  have  charged  the  trustee  with  the  rents  during 
the  life  of  his  son,  John  Baugh.  His  estate  was  held  liable  for 
the  rents  actually  received  by  his  executor  after  his  death,  until 
the  trust  was  terminated  by  the  coming  of  age  and  marriage  of 
the  granddaughter,  and  these  charges  are  credited  by  all  sums 
actually  paid  by  the  trustee  during  his  lifetime,  and  by  his 
executor  after  his  death,  for  the  support  and  maintenance  of 
the  said  granddaughter.  These  are  the  principles  upon  which 
the  cause  was  decided  in  the  court  below,  and  they  appear  to 
be  right  under  the  circumstances  of  this  case.  There  are  some 
minor  inaccuracies  in  the  accounts  stated  by  the  commissioner, 
but  they  are  doubtless  typographical  or  clerical  errors,  and  if 
not,  can  be  easily  corrected  by  the  court  below.  We  are  of 
opinion  to  affirm  the  decree  of  the  corporation  court  of  Dan- 
ville. 

Decree  affirmed. 
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BUCKNER  V.  MeTZ  AND   AI£. 
Febniary  ist,  1:883. 

Appellate  Covrt— Jurisdiction — Case  at  ^ar.— B.  has  judgment  against 
M.  for  11,689.99.  ^-  h^s  only  one  tract  of  land,  containing  eighteen  and 
a  quarter  acres,  and  worth  fei.25.  After  the  judgment  M.  makes  his 
deed,  setting  apart  this  land  as  his  homestead.  The  bond,  whereon  the 
judgment  was  founded,  contained  no  waiver  of  homestead,  and  was  not 
for  the  price  of  this  land.  Then  M.  conveyed  this  and  for  value  to  P. 
B.  brought  his  bill  in  chancery  to  enforce  the  lien  of  his  judgment  on 
this  land.    Court  below  dismissed  the  bill.    On  appeal ; 

Held: 

1.  To  give  this  court  jurisdiction  of  this  case,  under  constitution, 

article  six,  section  two,  "the  matter  in  controversy" — "that  for 
which  the  suit  is  brought" — "the  subject  of  the  litigation,  and 
upon  which  the  issue  is  joined,"  must  be  either  of  the  value  of 
I500,  exclusive  of  costs,  or  "  concerning  the  title  or  boundaries 
of  land." 

2.  Here  the  suit  was  brought  to  enforce  the  lien  of  the  judgment 

upon  the  eighteen  and  a  quarter  acres  owned  by  M.  at  the  re- 
covery of  the  judgment,  but  subsequently  conveyed  to  P.  The 
whole  aim,  object  and  scope  of  the  suit  is  the  value  of  the  land, 
by  payment  whereof  P.  may  discharge  the  land  from  the  judg- 
ment. Its  value,  ascertained  by  the  proceedings  in  the  cause, 
is  less  than  I500. 

3.  The  matter  in  controversy,  as  concerns  the  appellate  jurisdiction 

of  this  court,  is  the  value  of  the  land,  and  that  being  less  than 
I500,  this  court  has  no  jurisdiction. 

4.  This  is  not  a  suit  for  the  land,  and  no  such  controversy  "  con- 

cerning the  title  or  boundaries  of  land,"  as  would  give  this  court 
jurisdiction,  can  arise. 
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Appeal  from  decree  of  circuit  court  of  Louisa  county  in  the 
chancery  cause  of  Baldwin  M.  Buckner,  complainant,  against 
John  A.  Metz,  and  Elizabeth,  his  wife,  and  Philip  Metz,  de- 
fendants. On  26th  March,  1875,  Buckner  got  judgment  in 
said  court  against  John  A.  Metz  for  $1,689.99.  This  suit  was 
brought  to  enforce  the  lien  of  this  judgment  on  eighteen  and  a 
quarter  acres  of  land,  whereof  John  A.  Metz  was  seized  at  the 
date  of  the  judgment,  but  which  he  subsequently  set  apart  as 
his  homestead,  and  which  he  and  his  wife  on  4th  August,  1876, 
conveyed  to  Philip  Metz.  Defendants  resisted  the  relief  prayed 
for,  on  the  ground  that  the  land  having  been  set  aside  as  a 
homestead,  was  protected  by  law  from  the  complainant's  claim, 
and  that  this  protection  followed  the  land  into  the  hands  of 
Philip  Metz,  the  grantee.  Complainant  met  this  defence  with 
the  reply,  that  his  judgment  embraced  the  purchase  money  of 
the  land,  which  he  contended  had  never  been  paid  to  him;  and 
that  the  land  having  been  aliened  by  John  A.  Metz  and  wife, 
and  being  no  longer  their  homestead,  had  become  liable  to  the 
complainant's  judgment;  and  that  the  homestead  had  become 
transferred  to  the  purchase  money  received  by  John  from  Philip 
for  the  land.  The  court  below  decided  that  the  price  of  the 
eighteen  and  a  quarter  acres  had  been  paid,  and  that  the  alien- 
ation of  the  land  did  not  divest  it  of  the  estate  of  homestead  of 
John  A.  Metz  therein,  so  as  to  make  it  liable  to  the  judgment 
in  the  hands  of  the  grantee,  and  that  the  homestead  deed  was 
a  bar  at  present  to  the  enforcement  of  the  lien  of  the  judgment 
thereon,  and  dismissed  the  bill  at  the  complainant's  costs.  From 
that  decree  the  said  Buckner  obtained  an  appeal  to  this  court. 
The  remaining  facts  are  stated  in  the  opinion. 

Guy  &  Gilliam^  for  the  appellant. 

1.  As  to  the  jurisdiction  of  the  appellate  court,  it  is  sufScient 
to  say  that  the  judgment  debt  which  appellant  seeks  to  enforce 
is  $1,689.99,  besides  interest  and  costs. 
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2.  The  appellant's  judgment  was  a  lien,  as  soon  as  rendered, 
on  the  land  of  Metz. 

Metz  subsequently  claimed  the  land  as  homestead.  If  such 
subsequent  claim  could  avail  him  at  all,  it  could  not  divest  the 
existing  lien,  but  only  at  farthest  arrest  and  suspend  the  cred- 
itor's right  to  a  present  enforcement  of  it. 

Now  we  claim — First,  that  when  Metz  afterwards  sold  and 
conveyed  the  land,  it  ceased  to  be  his  homestead,  and  became  at 
once  liable  to  sale  for  payment  of  appellant's  judgment.  See 
Richardson  v.  Butler,  1  Va.  Law  Journal,  120,  and  case  there 
cited. 

And  we  claim — Second,  that  even  if  for  the  purposes  of  home- 
stead, the  present  right  to  subject  the  land  to  sale  was  taken 
away,  yet  the  debtor's  estate  thus  protected  was  only  a  life  es- 
tate; and  there  was  still  left  in  the  land  an  estate  in  the  nature 
of  a  reversion,  which  was  clearly  liable  to  the  judgment,  and 
should  have  been  sold  for  its  payment. 

The  plaintiff's  judgment,  under  the  Virginia  statute,  was  a 
legal  lien,  independent  of  any  right  to  levy,  on  the  debtor's 
whole  real  estate. 

Concede  now  that  the  homestead  claim  is  paramount,  yet 
what  reason  can  there  be  against  enforcing  the  lien  and  selling 
the  land  subject  to  the  homestead  rights,  or  selling  the  whole  in- 
terest and  estate  of  the  judgment  debtor  in  the  land,  except  the 
atate  of  homestead  vested  in  him  and  his  wife  and  infant 
children.  In  other  words,  selling  that  estate  of  the  debtor 
which,  at  the  termination  of  the  homestead,  passes,  in  the  lan- 
guage of  the  statute,  "subject  to  all  the  debts  of  the  said  house- 
holder or  head  of  a  family." 

It  is  analogous  to  the  case  of  a  remainder  or  reversion,  or  the 
case  of  land,  subject  to  a  prior  charge  or  encumbrance,  not  sus- 
ceptible of  being  removed  or  provided  for  in  money.  In  such 
cases  there  would  be  no  diflBculty. 

And  why  should  the  creditor  be  delayed  in  getting  his  money? 
the  debtor  is  not  hurt ;  he  is  allowed  the  enjoyment  of  his  home- 


Digitized  by 


Google 


110  BUCKNBR   V,  METZ   AND   AI^. 


Argument. 


stead ;  it  is  all  he  can  be  entitled  to.  Why  should  he  even  de- 
sire to  obstruct  the  creditor  any  further  ? 

The  case  of  Black  v.  Curran,  14  Wall.  463,  bears  on  this 
point. 

But  appellant  claims  that  the  purchase  money  of  the  land  in 
question  was  embraced  in  his  judgment,  and  that  this  precluded 
the  defence  of  homestead,  set  up  by  defendants. 

On  the  other  hand,  the  defendants  claim,  and  the  court  be- 
low held,  that  this  purchase  money  had  been  paid. 

It  is  not  pretended  or  claimed  by  the  defendants  that  any 
actual  payment  of  any  money  on  acoount  of  the  Gunnel  land — 
the  land  in  question — was  ever  at  any  time  made  by  Metz  to 
Buckner ;  but  only  that  the  transaction  between  them  amounted 
to,  or  was  equivalent  to,  payment,  and  should  be  treated  as  such. 

The  facts,  which  are  fairly  stated  by  Mr.  Fowler  in  his  note, 
appear  in  the  record  in  a  deposition  which  had  been  taken  in 
another  case,  but  was  read  in  this  case  by  consent  of  parties. 

Analyzed  closely,  the  facts  show  this :  Buckner  held  Metz's 
bonds  for  certain  land  (other  than  the  Gunnel  land)  which,  fall- 
ing short  in  quantity,  the  amount  of  money  called  for  by  the 
bonds  had  to  be  abated. 

But  Metz  also  owed  Buckner  for  the  Gunnel  land,  which  was 
not  embraced  in  the  bonds. 

Buckner  sued  Metz  on  the  said  bonds. 

When  judgment  went  in  this  suit,  it  was  by  agreement  of 
parties  given  for  the  real  amount  due  by  Metz  to  Buckner  on  the 
whole  of  their  transactions. 

The  amount  of  money  for  which  the  judgment  was  given  was 
ascertained  by  abating  or  deducting  from  the  bonds  the  proper 
amount  for  deficit  or  shortage  in  the  lands  represented  by  the 
bonds,  and  then  adding  the  amount  agreed  on  to  be  paid  for 
the  Gunnel  land. 

In  actual  figures  these  were  the  figures  by  which  the  result 
was  reached: 
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Buckner  sued  on  two   bonds,  each  for   the  sum  of 

$1,878.33 $3,756  66 

The  land  for  which  these  bonds  were  given  fell  short 
thirty-five  and  a  quarter  acres,  and  the  abatement 
required  by  the  contract  of  purchase  was  $12  per 
acre,  so  the  amount  to  be  abated  was,  .  .  .  423  00 
The  Gunnel  land  was  eighteen  and  a  quarter  acres, 
and  Metz  was,  by  contract,  to  pay  for  this  land 

$20  per  acre,  or, 365  00 

On  this  basis,  the  true  abatement  to  have  been  made 
from  the  bonds  was  the  difference  between  the  two 

last  named  sums,  or, 58  00 

But  Metz  set  up  some  claim  to  have  the  Gunnel 
land  charged  to  him  at  only  $12  per  acre,  and  this 
difference  of  $8  per  acre,  it  was  finally  agreed 
should  he  split  In  other  words,  in  the  final  settle- 
ment, one-half  of  $8,  viz :  $4  per  acre,  was  agreed 
to  be  knocked  off  from  the  contract  price  of  the 
Gunnel  land,  and  there  being  eighteen  and  a  quar- 
ter acres,  $4  per  acre  came  to,  .  .  .  73  00 
So  this  amount  was  added  in  Metz's  favor  to  the 

$58  above  mentioned,  and  made  the  sum  of,  .  131  00 
There  was  also  added  $1.50,  probably,  it  is  said,  on 
account  of  interest  (and  doubtless  this  suggestion 
is  true,  because  the  Gunnel  land  money  enter- 
ing into  the  judgment  was  made  to  carry  interest 
from  January  1,  1871,  while  a  part  of  it,  by 
original  contract,  was  to  carry  interest  only  from 
March  1,  1871,  and  Metz,  therefore,  would  have 
been  otherwise  charged  with  two  months  too 
much  interest  on  it),  which  $1.50  increased  the 
$131  to, 132  50 

Accordingly  Metz  was,  by  agreement  of  parties  at  the  time  of 
the  judgment,  credited  with  $132.60  on  the  judgment. 
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Now,  if  the  Gunnel  land  had  not  been  taken  into  considera- 
tion and  added  into  the  judgment,  Metz  would  have  been 
credited  with  $423,  the  whole  amount  of  shortage  or  deficit. 

Why  then  is  the  credit  on  the  judgment  only  $132.50  ? 

The  answer  is  plain.  Because  the  unpaid  purchase  money 
of  the  Gunnel  land  is  merged  and  embraced  in  the  judgment, 
and  swelled  the  amount  of  it  by  diminishing  the  credit  on  it. 

Thomas  M.  Fowler^  and  H.  T.   Wickhamy  for  the  appellees. 

Points, — I.  The  court  has  no  jurisdiction: — 1st.  Because  the 
matter  in  controversy  is  not  pecuniary,  and  is  not  one  of  those 
not  pecuniary  controversies  mentioned  in  the  Virginia  constitu- 
tion, giving  and  enlarging  jurisdiction  of  the  court  of  ap- 
peals; and  2nd,  because  the  matter  in  controversy,  if  pecuniary, 
is  less  than  $500,  exclusive  of  costs. 

II.  Buckner's  judgment  was  not  a  lien  on  J.  A.  Metz's  home- 
stead, either  before  or  after  Metz  alienated  it. 

III.  The  eighteen  and  a  quarter  acres  of  land  have  been  paid 
for  by  J.  A.  Metz,  or,  at  least,  Buckner  is  estopped  to  deny  it. 

I.  The  supreme  court  of  appeals  has  no  jurisdiction  in  this 
matter. 

The  pretension  of  the  appellant  is  that  he  has  a  lien  on  the 
eighteen  and  a  quarter  acres,  and  consequently  a  right  to  have 
it  subjected  to  the  payment  of  his  judgment.  His  is  not  a  pro- 
ceeding in  personam  as  to  Philip  Metz ;  it  is  merely  a  proceed- 
ing ad  rem,  and  is  not  a  controversy  that  is  merely  pecuniary, 
or  pecuniary  at  all.  It  is  a  mere  declaration  of  a  right  of  lien, 
and  the  consequent  right  to  subject  the  property  to  the  lien. 
There  is  no  denial  of  the  defendants  that  the  judgment  is  cor- 
rect, and  that  the  said  balance  is  due  by  J.  A.  Metz  to  Buckner, 
but  the  controversy  is  that  it  is  not  a  lien  on  the  property. 
This,  then,  not  being  a  case  where  the  matter  in  controversy  is 
pecuniary,  and  not  coming  within  the  exceptions  enumerated  in 
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the  constitution,  which  extends  the  appellate  jurisdiction  of  the 
court  to  matters  not  merely  pecuniary,  though  the  matter  in 
controversy  be  less  than  $500,  exclusive  of  costs,  we  say  the 
court  has  no  jurisdiction  in  this  case.  The  constitution  says 
the  court  shall  have  appellate  jurisdiction  only,  except  in  cases 
of  habeas  corpus,  mandamus  and  prohibition.  So  it  will  be 
8een  that  the  court  has  neither  appellate  nor  original  juris- 
diction in  this  matter.  See  constitution,  article  six,  section 
second.  It  would  seem  from  the  statute,  Virginia  Code,  1873, 
section  2,  chapter  178,  pp.  11,  36  and  37,  that  the  court  would 
have  jurisdiction  in  this  case,  under  that  part  of  the  section 
which  attempts  to  give  jurisdiction  where  there  is  drawn  in 
question  "some  matter  not  merely  pecuniary;"  but  the  statute 
cannot  enlarge  the  exceptions  in  the  constitution,  which  give 
jurisdiction  in  the  matters  not  pecuniary.  See  Barton's  Law 
Practice,  pp.  21,  24  and  25,  and  Neal  et  aL  v.  Comm/mwealth, 
2l8t  Gratt.  515. 

But  it  may  be  urged  that  the  court  has  jurisdiction  because 
it  comes  within  that  part  of  the  exceptions  in  the  constitution 
which  gives  jurisdiction  in  "controversies  concerning  titles  of 
lands."  We  say  that  this  case  does  not  come  within  said  ex- 
ception ;  that  the  title  to  the  land  is  not  directly  the  subject  of 
controversy,  but  only  incidentally ;  and  this  being  the  case,  this 
case  does  not  come  within  the  exception,  and  the  court  has  no 
jurisdiction.  The  case  of  Umbarger  and  wife  v.  Watts,  cfec, 
2oth  Gratt  167,  177,  is  directly  in  point;  said  case  runs  almost 
on  all  fours  with  this;  there  the  judgment  creditor  sought  to 
snbject  lands  which  had  been  alienated,  by  the  judgment  debtor, 
to  the  payment  of  the  judgment.  The  question  was,  whether 
the  land  was  liable  to  the  judgment,  and  the  court  expressly 
decided  on  pages  177,  8  and  9,  that  it  was  not  a  controversy 
concerning  title  to  lands,  and  consequently  it  had  no  jurisdic- 
tion. See  Barton's  Law  Practice,  pp.  24-25.  We  think  these 
authorities  are  decisive,  that  this  is  not  a  controversy  concern- 
ing title  to  land.  We  think  we  have  shown  that  this  is  not 
Vol.  Lxxvn — 15 
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a  pecuniary  controversy.  But  if  it  is  a  pecuniary  controversy, 
then  we  say  that  the  matter  in  controversy  is  the  value  of  the 
eighteen  and  a  quarter  acres,  and  not  the  amount  of  the  judg- 
ment; if  it  is  a  pecuniary  controversy,  the  pecuniary  character 
is  evolved  thus;  the  appellant  assert^  his  lien  on  the  property, 
and  the  consequent  right  to  have  it  sold  to  pay  his  debt,  which 
is  tantamount  to  demanding  of  Philip  Metz  the  value  of  the 
land,  or  that  it  shall  be  sold,  in  case  of  his  default,  in  paying 
the  value  of  it.  Now,  we  say,  admitting  that  the  matter  in 
controversy  is  pecuniary,  and  is  the  value  of  the  land,  yet  this 
court  has  no  jurisdiction,  as  the  record  shows  that  the  value  of 
the  land  is  less  than  $500.  Buckner  sold  it  to  J.  A.  Metz,  in 
1871,  for  $365 ;  J.  A.  Metz  sold  it  to  Philip  Metz  for  $182.50, 
in  18T6,  and  Commissioner  Murray's  report,  dated  November 
10,  187T,  and  filed  November  23,  1877,  puts  its  value  at  not 
more  than  $5  per  acre,  or  $91.25.  See  pp.  6,  17-25,  printed 
record. 

XL  We  say  that  this  judgment  is  not  a  lien  on  the  eighteen 
and  a  quarter  acres  of  land,  and  could  not  be,  because  J.  A. 
Metz  claimed  his  homestead  against  it,  and  there  was  no  waiver 
of  homestead  by  Metz  in  the  bonds  upon  which  the  judgment 
was  rendered,  or  by  any  instrument.  A  judgment  cannot  be 
a  lien  on  property  claimed  as  a  homestead,  we  think  is  amply 
shown  by  these  provisions  of  the  statute : 

1st.  It  provides  that  a  homestead  may  be  sold  by  the  husband 
and  wife,  and  the  proceeds  invested  in  another  homestead,  and 
the  purchaser  shall  not  be  required  to  see  to  the  application  of 
the  purchase  money.  Now  if,  as  soon  as  a  sale  of  homestead  by 
the  householder  and  his  wife  is  efiected,  the  lien  of  the  judg- 
ment attaches  to  the  property,  or  the  barrier  to  the  enforcement 
of  it  out  of  the  pioperty  is  broken  down,  the  result  would  be 
that  the  property  in  which  the  homestead  had  been  claimed 
would  become  liable  to  the  judgment  debt,  and  the  judgment, 
if  as  great  or  greater  than  the  value  of  homestead  property, 
would  take  all  of  it  from  the  vendee.     Upon  the  property  being 
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taken  from  the  vendee  in  this  way,  we  think  the  vendee  would 
have  a  right,  had  he  paid  the  purchase  price  for  the  property  to 
the  householder,  and  he  invested  it  in  another  homestead,  to  en- 
force a  refund  of  the  money  he  had  paid  for  the  old  homestead 
property  out  of  the  ne\^  homestead;  for  the  vendee's  claim 
against  the  new  homestead  would  be  a  demand  for  a  debt  for 
the  purchase  price  of  the  new  homestead,  which  had  been 
furnished  by  the  vendee.  If  this  be  right,  then  if  a  householder 
should  sell  the  property  in  which  he  had  claimed  his  home- 
stead, he  would,  to  all  practical  purposes,  thereby  destroy  his 
homestead,  if  there  was  a  judgment  on  it  to  its  full  value.  We 
do  not  think  that  the  law  designed  any  such  thing ;  we  do  not 
believe  it  meant  to  say  to  the  householder  you  may  sell  your 
homestead ;  but  if  you  shall,  you  may  thereby  destroy  it.  If  it 
meant  that  it  would  not  have  said  that  the  money  may  be  in- 
vited in  a  new  homestead ;  if  the  judgment  lien  attaches  to  the 
homestead,  then  no  sale  of  homestead  property  could  be  effected 
without  t-be  consent  of  the  judgment  creditor,  or  without  a  de- 
cree of  court  in  a  suit  in  which  the  judgment  creditor  was  a 
party;  and,  in  fact,  we  doubt  very  much  whether,  under  any 
circumstances,  if  the  judgment  lien  attaches  to  the  property,  a 
court  of  chancery  would  have  the  right  to  divest  the  lien  on  the 
old  homestead  and  transfer  it  to  a  new  homestead  without  the 
consent  of  the  creditor.  To  hold  that  a  judgment  is  a  lien  upon 
the  homestead  property,  in  its  operation,  tends  to  tie  up  property 
and  prevent  its  free  alienation,  which  is  contrary  to  the  whole 
policy  of  the  law. 

A  lien  is  defined  to  be  "a  hold  or  claim  which  one  person  has 
upon  the  property  of  another  as  security  for  some  debt  or 
charge."  See  Bur.  Law  Die.  (Lien) ;  and  our  statute  says  a  judg- 
ment shall  be  a  lien  ("hold  or  claim")  on  all  the  real  estate  of 
or  to  which  the  debtor  shall  be  possessed  or  entitled,  as  security 
for  the  payment  of  the  same.  We  do  not  think  that  the  judg- 
ment can  be  a  lien  on  the  property  claimed  as  a  homestead 
daring  the  existence  of  the  homestead,  because  there  would  be 
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presented  this^  anomaly :  a  creditor  having  a  lien  on  property, 
and  yet  not  have  the  right  to  enforce  it.  We  say  Buckner's  judg- 
ment was  not  a  lien  on  the  eighteen  and  a  quarter  acres  while 
J.  A.  Metz  owned  and  held  it  as  his  homestead,  and  that  not 
being  a  lien  during  said  time,  it  could  not  be  a  lien  after  he  had 
conveyed  it  to  Philip  Metz,  because  eo  instanti  he  conveyed  it, 
he  ceased  to  be  possessed  of  or  entitled  to  the  eighteen  and  a 
quarter  acres,  and  consequently  he  had  no  interest  after  aliena- 
tion of  the  same  upon  which  the  judgment  could  attach,  he 
being  neither  "possessed  of  or  entitled  to"  same.  The  seventh 
section,  chapter  183,  Virginia  Code  1873,  allows  sale  of  home- 
stead. 

2nd.  In  section  6,  chapter  183,  Virginia  Code  1873,  page 
1171,  the  statute  provides  that  where  a  creditor  is  seeking  to 
enforce  payment  of  debts  out  of  real  estate,  and  the  householder 
claims  his  homestead  in  real  estate  of  greater  value  than 
$2,000.00,  and  homestead  cannot  be  set  apart  to  him  in  kind, 
the  whole  land  shall  be  sold,  and  out  of  the  proceeds  of  sale 
there  shall  be  invested  the  amount  to  which  the  householder 
may  be  entitled  as  a  homestead,  in  a  homestead,  and  the  surplus 
shall  be  applied  to  the  payment  of  the  debt  for  the  satisfaction 
of  which  the  land  was  ordered  to  be  sold. 

It  will  be  observed  that  the  statute  only  provides  that  the 
surplus  of  the  sale,  over  and  above  the  homestead,  shall  be  ap- 
plied to  the  debt  of  the  householder,  and  nothing  is  said  about 
a  lien  of  the  judgment  for  the  debt  being  continued  in  the  new 
homestead. 

3d.  The  statute  in  fourteenth  section  of  said  chapter  provides 
that  if  a  plaintiff  in  an  execution,  &c.,  shall  be  dissatisfied  with 
the  Valuation  of  the  property  selected  by  the  householder  for  a 
homestead,  he  may  apply  to  the  judge  of  the  county  court  and 
cause  the  property  of  the  householder  to  be  appraised,  and  if 
the  property  is  found  to  exceed  what  the  householder  is  entitled 
to  hold  as  exempt,  the  surplus  shall  he  liable  to  the  execution, 
&c.     If  the  portion  of  the  personal  property  set  aside  to  the 
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householder  for  a  homestead  was  intended  to  be  held  liable  for 
the  execution  at  any  time  or  in  any  way,  the  statute  would  have 
80  declared^  and  we  may  well  infer  that  it  did  not  intend  that 
the  execution  should  be  a  lien  on  the  property,  and  we  may  well 
argue  that  if  a  homestead  of  personal  property  is  not  subject  to  a 
lien  of  an  execution,  a  homestead  of  real  estate  is  not  subject  to 
a  lien  of  a  judgment. 

4th.  The  statute  in  sections  16  and  17,  chapter  183,  Virginia 
Code  1873,  provides  for  a  debtor  taking  the  benefit  of  his  home- 
stead where  a  creditor  is  seeking  to  enforce  the  lien  for  his  debt, 
and  where  he  has  not  theretofore  claimed  his  homestead  exemp- 
tion, saying  that  the  county  court  may  appoint  appraisers  to 
ascertain  the  value  of  the  property  claimed  as  exempt  by  the 
debtor,  and  that  should  it  be  ascertained  that  he  has  claimed 
more  than  he  is  entitled  to,  that  then  the  creditor  may  enforce 
his  lien  on  the  residue  of  the  property  free  from  the  homestead 
exemption.  It  will  be  observed  that  there  is  nothing  here  said 
about  the  property  that  is  allowed  the  debtor  for  a  homestead 
being  subject  to  a  lien  which  might  in  future,  at  the  deter- 
mination of  the  homestead,  be  enforced. 

5th.  The  statute  in  section  first  of  said  chapter  says  that  the 
householder  shall  be  entitled  "to  hold,  exempt  from  levy, 
seizure,,  garnisheeing,  or  sale  under  any  execution,  order  or 
other  process  issued  on  any  demand  for  any  debt  heretofore 
or  hereafter  contracted,  his  real  and  personal  property  *  * 
*  *  *  to  the  value  of  not  exceeding  |2,000."  This  pro- 
vision is  very  similar  to  that  of  section  33,  chapter  49,  Vir- 
ginia Code  1873,  which  says  in  case  of  husband,  who  is  a  house- 
keeper and  head  of  a  family,  "there  shall  be  exempt  from 
distress  or  levy  the  following  articles.'*  We  suppose  it  is  uni- 
versally admitted  that  no  execution  or  distress  warrant  could 
operate  as  a  lien  on  property  exempt  under  said  thirty-third 
section,  and  we  think  that  if  under  said  thirty-third  section 
an  execution  could  not  be  a  lien  on  the  property,  exempted 
thereunder  equally  so,  will  an  execution  or  judgment  not  be 
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a  lien  on  property  exempt  for ,  homestead  under  section  Ist, 
chapter  183,  Virginia  Code  1873. 

There  is  very  little  difference  in  the  phraseology.  It  seems 
to  us  that  the  right  to  "  hold,  exempt  from  levy  or  sale"  prop- 
erty, is  the  same  thing  as  that  the  property  "shall  be  ex- 
empted from  levy  or  distress." 

Judge  Staples  in  delivering  the  opinion  of  the  court  in  the 
case  of  Boynton  and  others  v.  McNeal,  cfec,  31st  Grattan,  460, 
adopts  the  following  language  from  Thompson  on  Homesteads 
and  Exemptions:  "Certainly  it  would  be  very  inconsistent  to 
say  that  a  debtor's  disposal  of  his  property,  and  which  property, 
so  far  as  his  creditor  or  his  claims  are  concerned,  may  be  said 
to  have  no  existence  at  ally  is  a  fraud  upon  the  creditor.  No 
creditor  can  be,  in  legal  contemplation,  defrauded  by  a  mere 
conveyance  made  by  his  debtor  of  any  of  his  property  which 
said  creditor  has  no  right  by  law  to  appropriate,  or  even  touch, 
by  any  civil  process.  A  conveyance  of  a  homestead  by  the  hus- 
band to  the  wife  cannot  be  held  fraudulent  as  to  creditors,  for 
the  reason,  that  being  exempt,  it  was  no  more  beyond  their 
reach  than  before."  The  learned  judge  says  that  the  reasoning 
in  Thompson,  to  his  mind,  is  not  only  just  and  sound,  but  ab- 
solutely unanswerable;  and  on  page  461  of  said  opinion  he  uses 
this  language :  "  Take,  for  example,  the  property  exempt  from 
levy  and  distress,  under  what  is  known  as  the  poor  debtor's 
law,  it  will  scarcely  be  maintained  that  if  a  debtor  should  make 
a  fraudulent  deed  conveying  this  property  along  with  other 
property  subject  to  his  debts,  he  would  thereby  forfeit  his  claim 
to  exemption  as  against  creditors."  Thus  it  will  be  seen  that 
the  learned  judge  held  that  property  exempt  for  a  homestead  is 
equally  and  effectually  as  exempt  from  the  liens  of  judgments, 
as  property  exempt  under  the  poor  debtor's  law  is  exempt  from 
levy  of  a  fieri  facias. 

The  cases  of  Boynton,  dkc,  v.  McNeal,  31  Gratt.  456,  and  Shipe^ 
Cloud,  dc.  V.  Repass,  dec,  28  Gratt.  716,  were  cases  where 
the  householders  made  fraudulent  deeds  of  their  homesteads, 
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and  the  judgment  lien  creditors  attacked  the  conveyances  on 
the  grounds  of  fraud,  and  succeeded  in  establishing  fraud,  yet 
the  court  of  appeals  decided  after  setting  aside  the  deeds  as 
fraudulent,  that  still  the  householder  could  avail  himself  of  his 
homestead  in  the  property.  The  argument  was,  that  the  fraud- 
ulent conveyance  does  not  enlarge  the  right  of  creditors,  but 
leaves  them  to  enforce  the  right,  they  would  have  had,  if  no  such 
conveyance  had  been  made  or  expressed  in  another  way ;  that 
the  interest  which  the  creditor  has  in  the  property,  by  virtue  of 
his  lien,  is  a  derivative  interest,  proceediug  from  the  debtor,  and 
dependent  upon  his  title ;  that  hence  the  creditor  cannot  acquire 
a  right  under  the  debtor's  title,  and  at  the  same  time  impeach 
that  title,  and  that  he  cannot  sell  under  his  execution  the  debt- 
or's title,  and  at  the  same  time  deny  the  debtor's  right  of  a 
homestead,  on  the  ground  that  the  latter  has  no  title. 

In  this  case,  equally  as  in  the  cases  of  the  fraudulent  deeds, 
we  say  that  Buckner  is  attempting  to  subject  J.  A.  Metz's  title 
in  the  land  to  the  payment  of  his  debt,  and  that  he  cannot  sell 
under  his  judgment  J.  A.  Metz's  title,  and  at  the  same  time 
deny  J.  A.  Metz's  right  of  homestead,  on  the  ground  that  the 
latter  has  no  title.  We  would  here  say  that  we  have  gotten 
much  light  on  the  subject  of  judgment  liens  on  homestead  from 
the  able  review  of  Richardson  v.  Butler,  by  J.  M.  0.,  of  Lees- 
burg,  Virginia,  found  in  Law  Journal  1877,  page  261,  et  seq. 

in.  It  may  be  urged  that  Buckner's  judgment  is  a  lien  on 
the  eighteen  and  a  quarter  acres  of  land,  to  the  extent  of 
what  is  due  on  the  purchase  price  of  the  same.  We  do  not 
think  that  the  judgment  can  be  considered  as  rendered  for  the 
purchase  price  of  the  eighteen  and  a  quarter  acres.  The  action 
in  which  the  judgment  was  rendered  was  an  action  on  the  two 
bonds  given  for  the  larger  tract  of  land,  and  no  suit  was  ever 
brought  on  the  contract  under  seal,  by  which  J.  A.  Metz  pur- 
chased of  Buckner  the  eighteen  and  a  quarter  acres  of  land.  No 
bonds  or  notes  were  ever  given  for  the  purchase  money.  It  is 
true  that  the  purchase  price  of  the  eighteen  and  a  quarter  acres 
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of  land  was  brought  into  the  settlement  when  the  judgment  was 
rendered,  yet  we  do  not  think  this  amounts  to  a  judgment  for 
the  purchase  price  of  the  eighteen  and  a  quarter  acres.  If  it  is 
a  judgment  for  the  purchase  price,  how  much  of  that  judgment 
is  the  purchase  price  of  the  eighteen  and  a  quarter  acres  is  the 
question?  We  say  that  the  purchase  price  of  the  eighteen  and 
a  quarter  acres,  for  which  the  judgment  went,  did  not  amount 
to  |500,  either  on  the  23d  day  of  March,  1878,  the  time  when 
the  decree  was  rendered  in  this  case,  from  which  there  is  an 
appeal,  or  on  the  Ist  day  of  March,  1880,  the  time  when  the 
appeal  was  allowed.  The  record  shows  that  the  purchase  price 
of  the  Grunnel  tract  of  land,  the  said  eighteen  and  a  quarter 
acres,  at  the  time  the  judgment  was  rendered,  in  order  to  get 
the  judgment  for  said  purchase  price,  was  put  at  $290.50.  The 
following  statement  shows  what  was  said  purchase  price  at  the 
said  times : 

Purchase  price  for  eighteen  and  a  quarter  acres,  .     $290  50 

Cost  of  judgment,         .  .  .  .  .  7  90 


$298  40 


Interest  from  January  1st,  1871,  to  March  23,  1878, 

when  decree  was  entered,      .  .  .     $139  25 


$437  65 


Interest  on   $298.40   from   March  23,  1878,  to  first 

March,  1880,  when  appeal  allowed,  .  .     $  34  71 

$472  36 

It  will  be  seen  from  the  above  calculation,  that  on  the  twenty- 
third  March,  1878,  the  judgment  for  the  purchase  price  of  the 
eighteen  and  a  quarter  acres,  including  cost  (which  ought  not 
to  be  included)  and  principal  and  interest  on  same  amounted  to 
$437.65.  March  23,  1878,  is  the  proper  time  for  the  measure- 
ment of  the  jurisdiction  of  the  court  of  appeals  in  this  case,  and 
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this  being  the  case,  it  will  be  seen  that  the  matter  in  contro- 
versy did  not  then  amount  to  $500,  and  consequently  the  court 
has  no  jurisdiction.  (See  Gage  v.  Crockett,  27  Grat.  753 ;  Camp- 
bell V.  Smith,  32  Grat.  288,  and  Harman  v.  City  of  Lynchburg, 
33d  Grat.  37.)  It  will  also  be  seen  from  said  calculation, 
that  on  the  day  the  appeal  was  allowed,  March  1st,  1880, 
the  judgment  for  the  purchase  price  of  the  eighteen  and  a 
quarter  acres,  including  cost,  principal  and  interest,  amounted 
to  only  $472.36;  so  even  if  that  was  the  proper  time  to  test  the 
jurisdiction  of  the  court,  still  the  amount  was  not  sufficient  to 
give  jurisdiction. 

That  in  ascertaining  jurisdiction,  all  costs  in  every  court 
should  be  excluded  (see  Barton's  Law  Pr.,  p.  21,  section  19), 
and  that  the  matter  in  controversy  must  be  |500  at  the  date  of 
decree  from  which  appeals  is  taken.     (See  Id.,  p.  22.) 

We  think  that  the  circuit  court  and  Commissioner  Murray 
were  right  in  deciding  that  the  eighteen  and  a  quarter  acres  of 
land  were  paid  for  in  the  transaction  in  which  judgment  was 
permitted  to  go  for  Buckner  (see  printed  record,  pages  sixteen  to 
eighteen),  and  whether  this  is  so  or  not,  that  Buckner  is  estopped 
by  his  deed,  conveying  to  J.  A.  Metz  the  eighteen  and  a  quarter 
acres,  from  saying  as  far  as  Philip  Metz  is  concerned,  that  the 
purchase  price  of  the  eighteen  and  a  quarter  acres  had  not  been 
paid,  and  was  represented  by  said  judgment.  There  is  nothing 
in  the  record  of  this  case  to  show,  that  in  the  record  in  the 
action  at  law,  in  which  the  judgment  was  rendered,  that  the 
judgment  was  rendered  (if  it  was)  for  the  purchase  price  of  the 
eighteen  and  a  quarter  acres,  and  as  a  matter  of  fact,  there  is 
nothing  in  that  record  tending  to  show  the  judgment  was  for 
said  purchase  price. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  final  decree  of  the  circuit  court  of 
Louisa  county  rendered  at  the  March  term,  1878,  in  a  chancery 
Vol.  Lxxvn — 16 
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cause  in  said  court  then  depending,  in  which  Baldwin  M.  Buck- 
ner,  the  appellant  here,  was  complainant,  and  John  A.  Metz 
and  Elizabeth,  his  wife,  and  Philip  Metz  were  defendants.  A 
transcript  of  the  record  of  the  cause  shows  the  following  mate- 
rial facts : 

On  March  8th,  1871,  the  appellant,  B.  M.  Buckner  sold  to 
John  A.  Metz,  two  separate  and  distinct  lots  or  parcels  of  land, 
by  separate  and  distinct  contracts,  for  the  price  of  twenty  dol- 
lars per  acre;  one  of  the  tracts  was  estimated  to  contain  four 
hundred  and  seventy-two  acres,  the  other  eighteen  and  a 
quarter  acres ;  and  it  was  agreed  that  the  tract  estimated  to 
contain  four  hundred  and  seventy-two  acres  should  be  surveyed, 
and  if  it  fell  short  of  four  hundred  and  seventy-two  acres,  then 
there  should  be  an  abatement  of  the  purchase  money,  at  the 
rate  of  |12  per  acre  for  the  deficiency  of  acres.  On  the  survey, 
it  fell  short  thirty-five  and  a  quarter  acres.  John  A.  Metz 
paid  over  $5,000  on  this  four  hundred  and  seventy-two  acre 
tract,  and  executed  and  delivered  to  B.  M.  Buckner  his  two  bonds 
for  the  balance  of  the  purchase  money,  |3,756.66§,  each  bond 
for  $1,878.33^,  with  interest  from  January  1,  1871,  till  paid. 
These  two  purchase-money  bonds  were  secured  by  a  deed  of 
trust  upon  the  four  hundred  and  seventy-two  acre  tract.  B.  M. 
Buckner  sued  John  A.  Metz,  on  these  two  bonds,  in  the  circuit 
court  of  Louisa  county.  The  land  for  which  these  bonds  were 
given  fell  short,  upon  survey,  thirty-five  and  a  quarter  acres, 
and  the  abatement  required  by  the  contract  of  purchase,  at  $12 
per  acre,  was  $423. 

But  John  A.  Metz  owed  to  B.  M.  Buckner  for  the  eighteen 
and  a  quarter  acre  tract,  known  as  the  "Gunnel  tract,"  at  $20 
per  acre,  $365, 

This  became  the  subject  of  negotiations  by  which  B.  M.  Buck- 
ner agreed  to  take  less  for  the  eighteen  and  a  quarter  acre 
"Grunner'  tract  than  the  contract  price,  and  credited  Metz's 
purchase-money  bonds,  in  suit,  by  $132.50.  Whereupon,  and 
in  consideration  of  which,  Metz  agreed  to  let  judgment  go;  and 
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judgment  did  go  against  Metz,  at  the  March  term,  1875,  for  the 
8um  of  $3,756.66f  with  interest  from  January  1,  1871,  and  the 
costs,  $7.96,  subject  to  the  credit  of  $132.50  as  aforesaid. 

The  four  hundred  and  seventy-two  acre  tract,  ascertained  by 
survey  to  contain  four  hundred  and  thirty-six  and  three-quarter 
acres,  was  sold,  under  the  deed  of  trust  to  secure  B.  M.  Buckner, 
June  16,  1876,  and  was  bought  in  by  B.  M.  Buckner  for  eight 
dollars  per  acre ;  and,  after  applying  the  net  proceeds  of  sale  to 
Buckner's  judgment,  there  was  still  a  balance  due  by  Metz  on 
the  judgDQent,  of  $1,689.99  as  of  June  16,  1876. 

Guy,  commissioner,  and  B.  M.  Buckner  and  wife,  by  deed 
dated  February  10,  1873,  conveyed  the  eighteen  and  a  quarter 
acres  "GunneF'  land,  to  John  A.  Metz;  Buckner  and  wife  con- 
veying with  general  warranty  of  title,  and  by  a  fee  simple  deed 
which  was  delivered  to  John  A.  Metz  in  1873. 

John  A.  Metz  and  wife,  on  13th  day  of  December,  1876,  con- 
veyed the  eighteen  and  a  quarter  acre  tract,  with  general  war- 
ranty of  title,  to  Philip  Metz,  for  the  price  of  $10  per  acre, 
then  or  theretofore  paid  ;  and  said  deed  was  duly  recorded  26th 
December,  1876. 

B.  M.  Buckner  sued  out  an  execution  on  bis  judgment  which 
was  levied  on  the  personal  effects  of  John  A.  Metz ;  and  there- 
upon said  Metz  filed  his  homestead  inventory  under  chapter  183 
of  the  Code  of  Virginia,  1873  ;  and  included  in  the  said  inven- . 
tory  this  eighteen  and  a  quarter  acre  Gunnel  tract. 

In  1877,  B.  M.  Buckner  filed  his  bill  in  chancery  in  the  cir- 
cuit court  of  Louisa  county  against  John  A.  Metz  and  wife  and 
Philip  Metz,  to  subject  to  the  payment  of  his  judgment  against 
John  A.  Metz,  the  said  eighteen  and  a  quarter  acre  "Gunnel" 
tract  of  land,  then  held  by  Philip  Metz.  In  this  suit,  at  the 
March  term,  1878,  the  circuit  court  of  Louisa,  made  a  final 
decree  dismissing  the  bill  of  the  complainant,  B.  M,  Buckner, 
with  costs:  to  this  decree  an  appeal  was  allowed  and  superse- 
deas awarded  by  this  court. 

In  his  petition,  Buckner,  the  appellant  here,  assigns  that  the 
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circuit  court  of  -Louisa  erred,  in  holding  that  the  purchase- 
money  for  the  "Gunnel"  eighteen  and  a  quarter  acre  tract  had 
been  fully  paid  by  John  A.  Metz  to  Buckner,  in  and  by  the 
transaction  of  set-off  and  abatement  for  deficiency  in  the  num- 
ber of  acres  found  by  survey  in  the  larger  tract  of  land,  before 
the  rendition  of  the  judgment  obtained  by  Buckner  against 
Metz,  in  March,  1875,  and  that  as  the  said  judgment  was 
founded  upon  bonds  which  were  not  given  for  this  eighteen 
and  a  quarter  acre  tract,  and  which  did  not  contain  any  waiver 
of  homestead  exemption,  the  said  eighteen  and  a  quarter  acre 
"Gunnel"  tract  was  subject  to  the  homestead  exemption  of 
John  A.  Metz,  in  the  hands  of  Philip  Metz,  his  vendee,  for 
value. 

Now,  in  the  review  of  this  action  of  the  circuit  court  of 
Louisa,  which  this  court  is  called  to  make,  we  are  met  at  the 
threshold  with  the  question  of  the  jurisdiction  of  this  courts 
in  the  premises. 

To  give  this  court  jurisdiction  of  this  case  under  the  second 
section  of  article  six  of  the  constitution  of  Virginia,  "  the  mat- 
ter in  controversy" — "that  for  which  the  suit  is  brought" — 
"the  subject  of  the  litigation,  and  upon  which  the  issue  is 
joined,"  must  be,  either  of  the  value  of  |500,  exclusive  of  costs, 
or  "concerning  the  title  or  boundaries  of  land."  See  25  Gratt. 
167;  27  Qratt.  753;  32  Gratt.  288;  33  Gratt  37;  2  Call,  497. 

In  the  case  before  us,  the  suit  was  brought  by  B.  M.  Buck- 
ner, the  appellant  here,  "  to  enforce  (as  he  says  himself,  in  his 
petition)  the  lien  of  his  judgment  upon  a  tract  of  land  con- 
sisting .of  eighteen  and  a  quarter  acres,  of  which  John  A.  Metz 
was  seized  at  the  time  of  the  recovery  of  said  judgment,  but 
which  he  and  his  wife  subsequently  conveyed  to  Philip  Metz." 
And  the  learned  counsel  for  the  appellant,  Buckner,  in  his 
brief,  filed  with  the  record,  says :  "  As  to  the  jurisdiction  of 
the  appellate  court,  it  is  sufficient  to  say  that  the  judgment 
debt  which  appellant  seeks  to  enforce,  is  $1,689.99,  besides  in- 
terest and  costs." 
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The  suit  was  not  brought  for  the  land,  but  to  enforce  satisfac- 
tion of  a  judgment  lien  against  the  land;  the  eighteen  and  a 
quarter  acres  of  land  being  the  fund  out  of  which  it  is  sought 
to  enforce  the  payment ;  and  the  whole  object,  aim  and  scope 
of  the  suit,  is  the  value  of  the  eighteen  and  a  quarter  acres  of 
land,  by  the  payment  of  which  the  party  may  discharge  him- 
self and  the  land  from  the  judgment. 

In  Letois  v.  Long,  3  Munf  136,  Judge  Boane  says:  "The 
^matter  in  controversy'  is  that  which  is  the  essence  and  sub- 
stance of  the  judgment,  and  by  which  the  party  may  discharge 
himself." 

In  the  cases  of  Hutchinson  v.  Kellam,  and  Limbrick  v.  SeU 
den,  3  Munf.  202,  Judge  Cabell  said:  "The  action  of  trespass  is 
one  in  which  damages  alone  can  be  recovered ;  and  although 
title  or  bounds  of  land  may  be  incidentally  or  collaterally 
brought  in  question,  yet  the  value  of  the  matter  in  controversy 
is  from  the  nature  of  the  action,  the  value  of  the  damages  sus- 
tained by  the  trespass,  and  this  as  well  where  the  title  or 
bounds  of  land  may  be  drawn  in  question,  as  where  they  may 
in  no  manner  be  involved  in  dispute."  In  Skipvrith  v.  Young, 
5th  Munf.  276,  Judge  Brooke  says:  "The  matter  in  controversy 
is  that  for  which  the  suit  is  brought,  and  not  that  which  may 
or  may  not  come  in  question. 

In  the  case  of  Umbarger  and  toife,  dc.  v.  Watts,  &c.,  25th 
Gratt.  167,  Judge  Christian  says:  "In  the  case  before  us,  the 
suit  is  not  brought  for  the  land,  but  to  enforce  a  pecuniary 
demand  against  the  land.  The  object  of  the  suit  is  to  re- 
cover money  evidenced  by  judgments;  and  the  land  is  only 
the  fund  out  of  which  it  is  sought  to  enforce  payment. 
In  such  a  suit  by  a  creditor  to  enforce  a  judgment  lien,  the 
question  as  to  the  title  or  bounds  of  land  may  or  may 
not  arise.  The  question  does  not  (in  such  a  suit)  directly 
arise,  but  may  arise  as  incident  or  collateral  to  the  mat- 
ter 'for  which  the  suit  is  brought.'  *  *  *  *  j^  every 
such  case,  the  decree  is  always  for  the  payment  of  the  money 


Digitized  by 


Google 


126  BUCKNER  V.  METZ  AND   AI^. 


Opinion. 


due  under  the  judgment;  and  in  default  of  payment  within  a 
reasonable  time,  the  sale  of  the  land  is  decreed.  Now  it  would 
be  a  most  unreasonable  construction  to  hold,  that  in  every 
creditor's  bill  to  enforce  a  judgment  lien,  because  the  land  may  be 
sold  by  decree  of  the  court  to  satisfy  the  judgment,  that  there- 
fore it  is  necessarily  a  suit  ^concerning  the  title  or  boundaries 
of  land/  *  *  *  The  essence  and  substance  of  the  decree  is 
the  payment  of  the  pecuniary  demand  asserted;  and,  by  that 
payment,  the  defendant  ^may  discharge  himself;*  and  the  *  title 
or  bounds  of  the  law'  be  in  no  manner  brought  in  question." 
25  Gratt.  178. 

The  onus  is  upon  the  party  seeking  revision  of  the  decree  of 
the  circuit  court,  to  establish  jurisdiction  of  the  appellate 
court.     Harman  v.  City  of  Lynchburg,  33  Gratt.  37. 

Now  the  essential  inquiry  here  is,  what  does  the  appellant, 
Buckner,  claim  in  his  bill  filed  in  the  circuit  court  of  Louisa  in 
this  suit;  and  what  is  the  value  or  amount  of  the  matter  in 
controversy  f 

The  appellant,  Buckner,  says,  both  in  his  bill  and  in  his  peti- 
tion for  appeal,  that  the  suit  against  the  said  defendant,  John 
A.  Metz  and  wife,  and  Philip  Metz,  was  brought  to  enforce  the 
lien  of  his  judgment  upon  a  tract  of  land  consisting  of  eigh- 
teen and  a  quarter  acres,  of  which  John  A.  Metz  was  seized  at 
the  time  of  the  recovery  of  said  judgment,  but  which  he  and 
his  wife  subsequently  conveyed  to  Philip  Metz."  The  bill 
alleges  that  the  rents  and  profits  of  the  real  estate  of  said  John 
A.  Metz  (of  which  he  knows  of  none  other  than  the  said  eigh- 
teen and  a  quarter  acres  known  as  "Gunnel"),  are  insufficient 
to  pay  off  his  judgment  in  five  years,  and  prays  that  the  deed 
of  the  eighteen  and  a  quarter  acres  to  Philip  Metz  may  be  set 
aside,  and  that  the  said  eighteen  and  a  quarter  acres  of  land 
may  be  decreed  to  be  sold,  and  the  proceeds  of  the  sale  of  said 
land  be  applied  to  the  satisfaction  of  his  said  judgment. 

What  is  the  value,  or  was  the  value  of  the  said  eighteen  and 
a  quarter  acres  of  land  at  the  date  of  the  first  decree  rendered 
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in  this  case  ?  The  record  shows  that  its  value,  ascertained  by 
the  proceedings  in  the  cause,  is  less  than  $500.  Buckner  sold 
it  to  John  A.  Metz,  in  1871,  for  $365;  John  A.  Metz  sold  it  to 
Philip  Metz,  in  1876,  for  $182.50;  and  the  report  filed  in  the 
cause  by  Commissioner  Murray  puts  its  value  at  $5  per  acre,  or 
$91.25. 

We  are  of  opinion  that  the  matter  in  controversy  in  this  case 
is  less  in  value  or  amount  than  $500;  and  that  therefore  this 
court,  under  the  constitution  and  laws  of  this  commonwealth, 
is  without  jurisdiction  to  review  the  action  of  the  court  below 
in  the  case,  and  that  the  appeal  must  be  dismissed. 

Lewis,  P.^  Lacy,  and  Hinton,  J.'s,  concurred. 

Richardson,  J.,  dissenting y  said: 

With  deference,  I  think  this  court  has  jurisdiction  under  the 
constitution  and  laws  of  this  commonwealth,  to  review  the  action 
of  the  court  below  in  this  case,  and  I  base  my  opinion  on  two 
grounds : 

First  The  object  of  the  suit  was  to  enforce  the  lien  of  the 
judgment  on  the  debtor's  real  estate.  The  amount  of  the  judg- 
ment lien  exceeds  $500,  exclusive  of  costs.  It  is  the  question  of 
the  right  to  enforce  that  judgment  lien  on  any  real  estate  the 
debtor  may  possess,  whether  much  or  little,  valuable  or  trivial, 
which  is  "the  matter  in  controversy'' — "that  for  which  the  suit 
is  brought" — ^*Hhe  subject  of  the  litigation  and  upon  which  the 
issue  is  joined."  The  real  estate  on  which  the  plaintiff  avers 
this  judgment  is  a  lien,  and  out  of  which  he  claims  the  right  to 
have  it  satisfied,  in  part,  or  in  whole,  as  may  be,  is  only  the 
means  of  the  satisfaction  so  far  as  it  may  suffice  for  that  purpose. 
What  its  value  may  be,  it  matters  not,  though  it  would  seem  its 
▼alue  cannot  be  certainly  ascertained  till  it  has  been  tested  by 
sale  in  open  market. 


Digitized  by 


Google 


128  BUGENER  V,  BCEIZ   AND   ALS. 


Dissenting  Opinion. 


The  test  of  jurisdiction  in  such  cases  as  this,  is  the  amount 
or  value  of  the  judgment  lien.  In  Umbarger  v.  WattSj  referred 
to  in  the  opinion  of  the  court,  it  was  pointedly  held  that  this 
court  has  no  jurisdiction  to  allow  or  to  hear  an  appeal  from  a 
decree  enforcing  on  real  estate  the  liens  of  judgments,  no  one 
of  which  amounts  to  |500,  though  the  aggregate  of  all  exceed 
that  sum.  Had  even  one  of  the  judgments  amounted  to  the 
jurisdictional  minimum,  there  would,  as  to  it,  have  been  juris- 
diction. In  Harman  v.  Lynchburg^  also  referred  to,  this  court 
held  that  "the  amount  or  value  of  the  judgment  at  its  date, 
determines  the  jurisdiction."  And  so  in  Oage  v.  Crockett,  27 
Gratt.  735 ;  and  in  Campbell  v.  Smith,  32  Gratt.  288. 

Second.  The  right  of  the  homestead  exemption  ds  of  course 
a  constitutional  privilege.  Its  extent  and  nature  partake  of 
that  character  of  controversy  which  entitles  it  to  be  considered 
within  the  jurisdiction  of  this  court.  Hence  the  question 
whether  or  not  the  alienation  of  the  homestead  estate  di- 
vests it  of  its  protection  as  a  homestead  exemption,  and  enti- 
tles the  judgment  creditor  to  pursue  it  in  the  hands  of  the 
alienee,  is  directly  involved  in  this  case,  and  would  seem  to 
give  jurisdiction.  In  other  words,  the  consideration  of  this 
case  directly  involves  the  question,  whether  or  not,  Philip 
Metz,  the  alienee  of  the  real  estate  which  composed  the  home- 
stead exemption  of  the  judgment  debtor,  has  (on  the  ground 
that  it  was  the  homestead  of  his  grantor)  title  to  that  real  es- 
tate free  from  the  lien  of  the  plaintiff's  judgment,  to  enforce 
which  he  has  instituted  this  suit,  and  that  plainly  brings  the 
case  within  that  class  of  cases  that  concern  "the  title  or  bounda- 
ries of  land,"  about  the  jurisdiction  over  which  there  can  be  no 
dispute. 

Appeal  dismissed. 
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Kbesee,  Clark  and  ai£.  v.  The  Border  Grange  Bank. 

February  ist,  1883. 

Practice  at  Common  Law. — Continuance. — Every  motion  for  continu- 
ance is  addressed  to  the  sound  discretion  of  the  court,  under  all  the 
circumstances  of  the  particular  case,  and  the  appellate  court,  in  super- 
vising the  action  of  the  inferior  court  upon  such  motion,  will  never 
reverse  the  judgment  on  the  ground  of  the  refusal  to  grant  it,  unless 
the  refusal  was  plainly  erroneous. 

Idem. — Instructions— Case  at  bar, — In  1876,  the  B.  G.  W.  &  S.  Co.  exe- 
cuted a  trust  deed  securing  to  the  B.  G.  bank  a  note  made  by  the  com- 
pany for  |4,ooo,  at  ninety  days,  for  money  loaned,  and  certain  advances 
to  be  made— the  bank  reserving  privilege  to  foreclose  the  deed  at  any 
time  within  the  ninety  days,  upon  the  failure  of  the  company  to  return 
the  advances  at  the  times  stated  in  the  deed.  The  bank  cashed  the 
company's  checks  until  November,  1878,  when  the  company,  pressed 
by  the  bank  to  return  the  advances,  executed  its  note  for  |2,8oo,  with 
sureties.  This  note  was  discounted  and  the  net  proceeds  applied 
to  the  advances.  The  bank  continued  to  cash  the  company's  checks 
until  the  advances  amounted  to  12,278.99,  and  refused  to  cash  more. 
The  company  suspended,  indebted  to  the  bank  on  the  note  secured  by 
the  trust  deed,  13,500 ;  on  open  account,  for  advances,  $2,278.99,  and  the 
|2,8oo  note.  The  trust  deed  was  foreclosed,  and  the  proceeds,  15,558.31, 
applied  to  the  fe,5oo  note  and  the  open  account  for  the  advances. 
Suit  was  brought  on  the  $2,800  note.  Defendants  filed  a  special  plea 
that  the  $2,800  was  part  of  the  company's  indebtedness  secured  by  the 
trust  deed,  and  that  $1,827.31,  the  ratable  amount  said  $2,800  and  in- 
terest was  entitled  to  out  of  said  proceeds,  should  be  allowed  as  a  set- 
off to  the  plaintiff's  demand.  At  the  trial,  defendants  asked  the  court 
to  instruct  the  jury  as  follows,  viz:  "That  if,  from  the  evidence,  the  jury 
believe  that  the  original  note  of  which  the  note  sued  on  is  a  renewal, 
was  given  for  daily  balances,  which  daily  balances  were  secured  in  the 
deed  of  trust  to  W.  E.  Boisseau,  referred  to  in  the  defendant's  plea,  and 
that  said  original  note  was  given  with  the  agreement  and  understanding 
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that  the  amount  for  which  said  original  note  was  given  was  still  con- 
sidered as  secured  in  said  deeds,  then  they  must  allow  the  set-off 
claimed  by  the  defendants  in  their  special  plea,  if  they  further  believe 
that  this  amount  is  the  correct  amount  in  this  cause ;"  which  instruction 
was  refused,  and  the  defendants  excepted.  The  jury  found  for  plaintiff 
the  amount  of  the  note,  and  there  was  judgment  accordingly.  On 
error : 

Held: 

1.  The  instruction  was  not  a  proper  one  under  the  facts  of  the  case. 

2.  But  conceding  it  to  have  been  proper,  the  plaintiff  was  clearly 

entitled  to  recover  upon  the  evidence  in  the  record,  and  therefore 
the  refusal  to  give  it,  is  not  a  ground  for  reversing  the  judgment. 

Error  to  judgment  of  corporation  court  of  the  town  of  Dan- 
ville, rendered  13th  April,  1880,  in  an  action  of  debt,  wherein 
the  Border  Grange  Bank  was  plaintiff,  and  the  Border  Grange 
Warehouse  and  Supply  Company,  as  principal,  and  R.  C. 
Keesee,  A.  J.  Clark,  John  B.  Anderson,  and  George  K.  Griggs, 
were  defendants  on  a  note  for  $2,800,  payable  at  ninety  days 
after  its  date,  viz:  30th  April,  1879.  .The  verdict  and  judg- 
ment being  adverse  to  the  defendants,  they  obtained  a  writ  of 
«rror  and  supersedeas  from  one  of  the  judges  of  this  court.  The 
facts  are  fully  stated  in  the  opinion  of  the  court. 

E.  E,  Bouldin^  and  Cabell  dt  Peatross,  for  the  appellants. 

Withers  dt  Barksdale,  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  this  court  upon  a  writ  of  error  and 
supersedeas  to  a  judgment  of  the  corporation  court  of  the  town 
of  Danville,  entered  at  its  April  term,  1880. 

From  the  record  it  appears  that  the  Border  Grange  Ware- 
house and  Supply  Company,  by  a  trust  deed  dated  June  6th, 
1876,  entered  into  an  agreement  with  the  Border  Grange  Bank. 
That  in  accordance  with  the  terms  of  said  agreement,  the  bank 
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advanced,  from  time  to  time,  money  to  said  company,  with  which 
it  conducted  its  business  during  that  year.  And  that  the  ad- 
yancements  of  money  so  made  were  secured  by  the  aforesaid 
deed  of  trust. 

That  on  the  seventh  day  of  March,  1877,  it  made  another 
arrangement  with  the  bank,  and  that  on  that  day  the  company 
executed  a  deed  of  trust,  conveying  the  warehouse  and  fixtures 
of  the  company  to  a  trustee,  to  secure  a  certain  note  made  by 
the  company  for  $4,000,  payable  at  ninety  days,  to  J.  J.  Lawson, 
cashier  of  said  bank,  for  money  loaned;  and  also  to  secure 
certain  advances  to  be  made  to  the  company.  The  bank  ex- 
pressly reserving  the  right  to  foreclose  said  deed  at  any  time 
within  the  said  ninety  days,  upon  the  failure  of  the  company  to 
return  the  sums  advanced  at  the  times  stated  in  the  deed. 

In  pursuance  of  this  agreement  the  bank  daily  cashed  the 
checks  of  the  company,  until  sometime  in  the  month  of  Novem- 
ber, 1878,  when  the  board  of  directors  of  said  company  being 
pressed  by  the  bank  to  return  the  sums  so  advanced  upon  open 
account,  executed  and  delivered  to  the  bank  the  company's  note, 
with  all  of  the  appellants  as  securities  for  the  sum  of  |2,800. 
This  note  was  discounted  by  the  bank,  and  the  net  proceeds 
thereof  were  applied  to  the  credit  of  said  warehouse  company  on 
account,  for  advances  previously  made — that  this  note  for  |2,800 
is  the  note,  in  renewal  of  which  the  note  filed  with  the  dec- 
laration was  given.  Thereafter  the  bank  continued  to  cash  the 
checks  of  the  company  until  the  company  became  insolvent  and 
stopped  business. 

At  the  time  of  such  suspension  the  company  was  indebted  to 
the  bank  on  open  account  for  advancements  in  the  sum  of 
$2,278.99,  on  the  note  secured  by  the  deed  of  trust  in  the  sum 
of  $3,500,  and  also  on  the  note  for  $2,800,  in  the  full  amount 
thereof.  The  trust  deed  was  subsequently  foreclosed,  and  the 
proceeds  of  the  sale  of  the  property  embraced  therein,  amount- 
ing to  $5,558.31,  were  paid  over  to  the  bank,  and  by  it  applied 
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to  the  payment  of  the  note  for  |3,500,  and  to  the  open  account 
for  advances. 

The  appellants  filed  (along  with  two  formal  pleas)  a  special 
plea  averring  that  the  |2,800,  for  which  the  first  note  was  given, 
was  a  part  of  the  indebtedness  of  said  company,  which  was 
secured  by  the  trust  deed,  and  claiming  that  the  sum  of 
|1,827.31,  that  being  the  pro  rata  amount  said  $2,800  and 
interest  would  be  entitled  to  (if  secured  as  alleged),  should  be 
allowed  as  a  set-off*  to  the  plaintiff's  demand. 

Upon  the  trial,  a  verdict  was  rendered  for  the  whole  |2,800, 
with  interest. 

The  first  error  assigned  is  the  refusal  of  the  court  below  to 
grant  the  appellants  a  continuance.  Without  setting  forth  the 
facts  bearing  upon  this  point,  it  will  suflSce  to  say,  that  the 
established  rule  in  regard  to  all  such  motions  is,  that  every  such 
motion  is  addressed  to  the  sound  discretion  of  the  court  under  all 
circumstances  of  the  particular  case;  and  that  the  appellate 
court  in  supervising  the  action  of  the  inferior  court  upon  such  a 
motion,  will  never  reverse  the  judgment  on  that  ground,  unless 
the  refusal  of  the  court  to  grant  the  continuance  was  plainly 
erroneous.  Hewitt's  Case,  17  Grat.  629;  RousselVs  Case,  28 
Grat.  930;  Walton's  Case,  32  Grat.  858;  Bland  and  Giles  Co. 
Judge  Case,  33  Grat.  448.  In  the  circumstances  of  this  case,  as 
disclosed  in  the  certificate  of  facts,  we  can  discover  no  reasonable 
ground  for  the  application,  and  it  was,  therefore,  properly  re- 
fused. 

The  next  error  assigned  brings  up  a  question  of  more  im- 
portance, but  one  which  we  think  is  readily  solved.  It  is  this :  Is 
the  renewal  note,  dated  April  30th,  1879,  for  $2,800,  secured  by 
the  deed  of  trust?  If  it  is,  then  clearly,  the  jury  erred  in  not 
allowing  the  sum  of  $1,827.31,  that  being  the  pra  rata  share 
of  the  net  proceeds  of  the  sale  of  the  trust  property  to  which 
said  note  for  $2,800  is  entitled  in  such  case,  as  a  set-off  against 
the  plaintiffs'  demand.     If,  however,  that  note  was  not  secured 
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in  said  deed,  the  judgment  is  equally  as  clearly  right.  Upon 
this  point  the  certificate  of  facts  shed  a  flood  of  light  by  which 
we  may  easily  read  the  intention  of  the  parties  and  the  mean- 
ing of  the  transaction.  The  court  says,  and  manifestly  the 
jury  80  thought,  that  it  was  proved  that  the  bank,  "  repeatedly 
and  continually  demanded  of  said  warehouse  and  supply  com- 
pany the  repayment  of  the  sums  so  advanced,  *  *  *  and 
notified  it  unless  said  sums  were  replaced,  further  accommoda- 
tions could  not  be  given.'*  And  again,  "in  November,  1878," 
says  the  certificate  of  facts,  the  bank  notified  the  board  of 
directors  of  said  company  "  that  unless  the  amount  then  due,  on 
open  account  for  advances  was  settled,  it  would  refuse  further  to 
cash  its  checks  and  would  foreclose  the  deed."  Upon  the  re- 
ceipt of  this  last  message  the  first  note  for  |2,800,  was  exe- 
cuted and  delivered  to  the  bank,  by  which  it  was  discounted, 
and  the  net  proceeds  thereof  applied  to  the  credit  of  the  com- 
pany on  the  books  of  the  bank,  thus  settling,  by  oflf-setting  and 
paying,  or  to  use  the  language  of  the  certificate  of  facts,  re- 
placing and  repaying  an  equal  sum  due  for  advances  under 
said  deed.  In  the  face  of  these  facts,  how,  then,  can  it  be 
even  plausibly  argued  that  the  debt  for  which  this  note  was 
given  was  secured  in  the  deed  of  trust.  The  net  amount  ob- 
tained by  discounting  this  note  is  the  debt  for  which  this  note 
was  given.  And  the  net  amount  so  obtained  paid  the  ad^^ances 
under  the  deed,  which  was  the  debt  secured  by  the  deed.  Be- 
yond doubt,  the  obtaining  of  the  money  upon  this  note,  by  dis- 
counting it,  was  intended  as  a  separate  transaction  and  the 
money  so  obtained  was  no  part  of  the  debt  secured  in  the 
deed. 

And  this  brings  us  to  the  last  error  assigned,  that  is,  that  the 
court  should  not  have  refused  to  give  the  second  instruction 
asked  for  by  the  defendants.  Upon  this  point  we  have  only  to 
flay  it  was  not  a  proper  instruction  to  be  given  under  the  facts 
of  this  case.     But  conceding  it  to  be  correct,  the  plaintiff  was 
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clearly  entitled  to  recover  upon  the  evidence  in  the  record,  and 
therefore  the  refusal  of  the  court  to  give  it  is  not  a  ground  for 
reversing  the  judgment.  N.  Y.  L.  Lis.  Co.  v.  Hendren^  24 
Gratt.  536;  Danville  Bank  v.  Waddill,  27  Gratt.  448.  We 
find  no  errors  in  the  judgment  complained  of  and  it  must  be 
affirmed. 

JUDGllENT   AFFIRMED. 
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HiCKSON   V.    EUCKER  AND  ALS. 
February  8th,  1883. 

1.  Judicial  Sales — Caveat  emptor. — In  Virginia  the  maxim  caveat  emptor 

strictly  applies  to  all  judicial  sales.  Objections  for  defect  in  title  must 
be  made  before  confirmation  of  report  of  sale.  Ordinarily,  objections 
after  confirmation  come  too  late. 

2.  Idbm—  When  set  aside.r-For  fraud,  mistake,  surprise,  or  other  cause  for 

which  equity  would  give  like  relief,  if  the  sale  had  been  made  by  the 
parties  in  interest  instead  of  by  the  court,  such  sales  may,  even  after 
confirmation,  be  set  aside,  but  for  no  other  cause. 

3.  Idem.— By  buying  at  such  sale  the  purchaser  selects  his  forum,  comes 

into  the  case  and  submits  himself  to  the  court  as  to  all  questions  con- 
ceming  the  sale  and  his  purchase.  If  objection  be  had,  he  should  have 
made  the  same  in  that  forum  before  the  confirmation. 

Appeal  from  decree  of  the  corporation  court  of  the  city  of 
Lynchburg,  entered  Ist  April,  1879,  in  the  cause  of  Barnes  M. 
Rucker,  plaintiff,  against  Gteorge  M.  Rucker  and  others,  de- 
fendants. At  the  judicial  sale  of  the  real  estate  sold  under  de- 
cree of  that  court,  in  that  cause,  by  R  H.  G.  Kean  and  C.  M. 
Blackford,  special  commissioners,  John  Hickson  became  the  pur- 
chaser of  six  lots  for  $855.  The  sale  was  reported  and  confirmed 
without  objection.  He  failed  to  comply  with  the  terms ;  a  rule 
was  awarded  against  him ;  he  answered  that  he  should  not  be 
compelled  to  comply  with  those  terms,  because  he  had  purchased 
the  lots  under  an  impression  produced  by  the  advertisement  and 
maps  of  the  commissioners,  that  the  "fair  grounds,"  fronting 
those  lots,  would  be  cut  up  into  and  sold  as  lots  with  streets ; 
bat  that  the  fair  grounds  had  been  sold  as  a  whole,  without 
streets  through  it,  and  that  the  lots  were  of  less  value  on  that 
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accouijt.  The  evidence  showed  that  proclamation  had  been 
made  before  the  sale  on  the  ground  where  he  was,  that  those 
grounds  would  be  sold  entire  without  streets,  if  adequate  price 
could  be  had,  but  if  not,  then  in  lots  with  streets ;  and  that  an 
adequate  price  had  been  obtained,  and  they  were  sold  entire — a 
fact  known  to  him  the  day  of  sale,  but  which  he  failed  to  found 
objection  on  until  after  the  sale  had  been  confirmed. 

The  corporation  court  required  that  said  Hickson  comply  with 
the  terms  of  the  sale  within  sixty  days,  or  else  the  commissioners 
resell  the  lots  at  his  risk.  From  which  decree  Hickson  appealed 
to  this  court. 

W.  W,  Larkiriy  for  the  appellant. 

W.  W,  H,  Harris,  and  L,  M,  Keariy  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  a  purchaser  at  a  judicial  sale  of  some  lots 
in  the  suburbs  of  the  city  of  Lynchburg.  The  commissioners 
named  therein,  sold  under  a  decree  of  the  corporation  court  of 
the  said  city,  entered  in  the  said  court  in  the  cause  therein  of 
Eucker  v.  Rucker,  which  was  a  suit  for  the  sale  of  the  lands  of 
the  ancestor,  and  distribution  of  the  proceeds  among  the  heirs. 
Said  decree  was  rendered  on  the  18th  day  of  October,  1875. 

The  sale  was  made  on  the  19th  and  27th  of  October,  1876. 
Appellant  purchased  lots  eight,  nine,  fourteen,  fifteen,  nineteen 
and  twenty-three,  on  the  first  named  day,  at  the  sum  of  $855 
for  the  whole — the  sale  to  appellant  was,  along  with  other  sales, 
reported  to  the  court,  and  confirmed  by  the  court  on  the  9th  of 
November,  1876 — without  objection  on  the  part  of  appellant, 
and  the  said  purchaser,  the  appellant  here,  not  having  complied 
with  the  terms  of  sale  a  rule  was  awarded  against  him ;  this 
rule  not  being  served,  no  action  was  had  under  it. 

On  the  8th  of  June,  1878,  another  rule  was  awarded  which 
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was  not  served,  and  on  the  2d  of  July  following,  another  rule 
was  awarded  returnable  the  first  day  of  the  August  term  of  said 
court  This  rule  was  served  and  appellant  appeared  in  response 
to  it,  and  objected  to  the  sale  as  to  him,  upon  the  ground  that 
the  commissioners  had  advertised  the  whole  land  to  be  sold  in 
lots,  and  had  exhibited  at  the  rooms  of  the  auctioneer,  a  plat  of 
the  land  divided  into  lots  and  a  street  running  through  the 
whole,  from  the  Salem  turnpike,  to  the  road  in  the  rear  of  the 
orphan  asylum,  and  had  on  the  day  of  sale,  sold  the  piece  of 
land  next  to  the  road  running  in  the  rear  of  the  said  asylum,  in 
one  body,  it  being  so  enclosed  and  used  as  a  race  track  in  con- 
nection with  the  "agricultural  fair  grounds,"  and  did  not  there- 
fore open  Bucker  street  through  to  the  said  road  running  in  rear 
of  the  said  asylum ;  the  said  JRucker  street  was,  however,  opened 
from  the  lots  bought  by  appellant,  to  the  Salem  turnpike,  a 
public  highway  running  into  the  city  of  Lynchburg,  which  is 
the  shortest  route  into  said  city. 

,  There  is  no  other  objection  to  the  regularity  of  the  sale — the 
commissioners  made  the  sale  in  accordance  with  the  terms 
and  the  directions  of  the  decree  conferring  their  authority,  and 
within  the  discretion  allowed  them  by  the  court. 

The  evidence  shows  that  the  sale  complained  of  was  made  in 
the  yard  of,  and  before  the  front  door  of  appellant;  that  he 
was  present  all  the  time,  and  made  his  purchases  in  person; 
that  before  the  sale  commenced,  and  before  the  sale  was  made 
of  the  lots  purchased  by  appellant,  a  proclamation  was  made 
that  the  enclosed  land,  embraced  by  the  race-track  fence,  would 
be  sold  as  a  whole,  if  possible,  and  if  sold  as  whole,  that  then, 
in  that  case,  all  streets  and  alleys  laid  down  on  the  plat  exhib- 
ited there,  and  with  the  advertisement,  as  running  through  the 
said  race-track,  would  terminate  at  the  said  race-track,  and  not 
mn  into  or  through  it,  as  laid  down  in  the  plat.  It  is  also 
proved  that  when  lot  No.  23  was  put  up  for  sale,  that  the  red 
flags  used  as  markers,  to  designate  the  boundary  of  each  lot,  as 
offered  for  sale,  showed,  when  set  up  around  this  lot,  that  the 
Vol.  Lxxvn — 18 
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said  lot  was  next  to  the  said  fence  around  the  race-track,  and  a 
part  of  it  being  cut  oflF  by  the  fence,  it  appeared  to  be  of  a 
different  shape  from  the  others,  and  that  as  to  this  lot,  special 
proclamation  was  made,  that  while  the  lot  was  sold  in  this 
shape,  still,  if  the  race-track  could  not  be  sold  as  a  whole,  but 
should  be  sold  in  lots,  then  whoever  bought  this  lot  should 
have  the  privilege  of  taking  enough  land  to  make  the  said  lot 
rectangular  like  the  others.  Appellant  purchased  lot  No.  23. 
Appellant  says  he  did  not  hear  the  proclamation  concerning 
the  race-track,  nor  the  one  concerning  this  lot,  No.  23,  but  ad- 
mits that  he  was  present,  and  bought  in  person;  says  he  came 
up  while  the  sale  of  the  first  lot  was  going  on  and  not  com- 
pleted. 

Appellant  claims  that  he  knew  nothing  of  the  purpose  to 
sell  the  race-track,  as  a  whole,  before  the  sale,  but  of  course 
he  had  full  knowledge  concerning  the  whole  matter  after  the 
conclusion  of  the  sale,  and  yet  he  allowed  himself  to  be  reported 
to  the  court  as  a  purchaser  at  the  sale,  made  no  objection  to  a 
confirmation  of  the  sale  to  him,  and  indeed  does  not  appear  in 
any  way  until  brought  into  court  by  the  service  of  a  rule  upon 
him,  and  then  makes  objection  to  the  sale  as  stated  above. 

The  principles  which  govern  this  case  are  well  settled.  In 
delivering  the  opinion  of  the  court  in  the  recent  case  of  Berlin 
V.  Mdhom,  reported  in  1st  Matthews,  639,  Judge  Burks  says: 
"  We  think  it  may  be  safely  laid  down,  as  a  general  rule  dedu- 
cible  from  the  authorities,  that  after  a  judicial  sale  has  been 
absolutely  confirmed  by  the  court  which  ordered  it,  it  will  not 
be  set  aside  except  for  fraud,  mistake,  surprise,  or  other  cause 
for  which  equity  would  give  like  relief  if  the  sale  had  been 
made  by  the  parties  in  interest  instead  of  by  the  court." 

In  the  case  of  Brock  v.  Bice  and  others,  reported  in  27th 
Grattan,  812,  Judge  Staples,  in  delivering  the  opinion  of  the 
court,  says  "a  decree  of  confirmation  is  a  judgment  of  the 
court  which  determines  the  rights  of  the  parties. 

Such  a  decree  possesses  the  same  force  and  effect  of  any  other 
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adjudication  by  a  court  of  competent  jurisdiction,  but  before 
confirmation  the  whole  proceeding  is  in  fieri  and  under  the  con- 
trol of  the  court,  until  then  the  accepted  bidder  is  not  regarded 
as  a  purchaser.     His  contract  is  incomplete,  and  he  acquires  by 
his  bid  no  independent  right  to  have  it  perfected.     *     *     *     * 
Whether  the  court  wiU  confirm  the  sale,  must,  in  a  great 
measure,  depend  upon  the  circumstances  of  such  particular  case. 
It  is  difficult  to  lay  down  any  rule  applicable  to  all  cases ;  nor 
is  it  possible  to  specify  all  the  grounds  which  will  justify  the 
court  in  withholding  its  approval."     ******** 
In  this  case  the  purchaser  had  become  a  purchaser  at  a  judi- 
cial sale.     In  making  the  purchase,  he  had  submitted  himself 
•to  the  jurisdiction  of  the  court  in  the  cause,  as  to  all  matters 
connected  with  the  sale,  or  relating  to  him  as  purchaser.     See 
Clarkson  v.  Bead  and  others,  15  Grat.  288,  291 ;  and  if  he  had 
objection  to  make  to  the  sale  upon  any  ground  whatever,  he  had 
his  opportunity,  and  he  should  have  availed  himself  of  it  to 
state  his  case  in  the  court  he  had  himself  chosen.     This  he 
felled  to  do,  and  upon  default  made  in  complying  with  the  terms 
of  sale,  the  court  having  confirmed  the  sale  without  objection  on 
his  part,  the  court  took  the  usual  course  according  to  the  practice 
of  awarding  a  rule  against  him,  to  show  cause  against  a  resale 
at  his  risk  and  costs  of  the  land  he  had  purchased.     After  the 
confirmation  of  the  sale,  he  was,  in  equity,  the  owner  of  the 
land,  subject  to  the  lien  retained  for  the  purchase  money,  and 
he  was  allowed  sixty  days  within  which  to  comply  with  the 
terms  of  sale,  after  which,  he  still  being  in  default,  the  land 
should  be  resold  at  his  risk,  and  in  this  case,  it  was  so  decreed ; 
and  from  this  decree  the  appellant  appealed  to  this  court. 

In  Virginia,  the  maxim,  caveat  emptor,  strictly  applies  to  all 
judicial  sales.  Objection  for  defect  in  the  bill  must  be  made  be- 
fore confirming  of  the  report  of  sale.  Ordinarily,  objection  after 
confirmation  comes  too  late.  See  opinion  of  Burks,  J.,  in  Long 
▼.  WeUer,  29th  Grattan,  351,  and  numerous  cases  cited.  In  that 
case  the  defence  set  up  by  the  appellants  in  their  answer  to  the 
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rule  for  a  resale  was,  that  at  the  time  they  purchased  the  pro- 
perty they  believed  that  the  right  to  the  use  of  the  entire  road 
mentioned  in  the  answer  was  annexed  to  the  property  pur- 
chased by  them,  and  that  since  the  purchase  they  have  dis- 
covered that  a  claim  has  been  asserted  by  a  third  party,  which 
was  probably  right,  and  would  deprive  them  of  the  use  of  the 
road,  and  thus  impair  the  value  of  the  property  purchased  by 
them.  This  court  treated  that  objection  as  an  objection  to  the 
title,  and  applied  the  principles  stated  above.  The  court  said: 
"They  purchased  at  their  own  risk,  and  cannot  be  heard  to  ob- 
ject for  defect  of  title,  at  least  after  confirmation  of  the  sale. 

If  the  purchaser  is  entitled  to  any  relief  in  this  case,  it  must 
be  on  the  ground  of  fraud,  or  mistake  discovered  after  confir-. 
mation  of  sale.  In  such  case  the  confirmation  of  the  sale  would 
not  be  an  insuperable  barrier  to  relief  in  the  absence  of  laches — 
acquiescence,  waiver,  or  other  circumstance  rendering  relief 
inequitable."     Same  case,  page  352. 

In  this  case  fraud  is  not  only  not  charged,  but  such  charge  is 
expressly  disclaimed.  The  appellant  in  his  answer  says  he 
brings  no  charge  against  the  fairness  of  the  sale.  Was  the 
mistake,  or  objection  complained  of  by  him,  discovered  after  the 
confirmation  of  the  sale?  Such  a  conclusion  is  entirely  ex- 
cluded by  the  deposition  of  the  appellant  himself,  for  he  shows 
that  it  was  discovered  on  the  day  of  sale,  when  the  race-track 
was  sold  as  a  whole.  Upon  the  principles  stated  above,  then  it 
was  his  plain  duty  to  have  made  his  defence  in  the  court  before 
confirmation  of  the  sale,  and  without  unreasonable  delay.  As 
we  have  said,  by  becoming  the  purchaser  of  the  land,  he  had  se- 
lected his  forum,  he  had  chosen  to  come  into  that  court  in  that 
case,  and  had  by  that  act  submitted  himself  to  that  court  on  all 
questions  concerning  that  sale  and  his  purchase,  and  if  objec- 
tion be  had,  he  should  have  made  the  same  in  that  court  before 
confirmation. 

But  there  is  no  evidence  in  this  cause  that  the  appellant  has 
suflFered  any  injury ;  there  is  no  evidence  in  the  record  showing, 
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or  tending  to  show,  that  the  land  purchased  by  appellant  is  not 
worth  as  much  as  he  gave  for  it ;  upon  that  the  record  is  en- 
tirely silent.  And  it  is  too  late  after  the  sale  has  been  confirmed 
by  the  court  without  objection  on  the  part  of  the  purchaser,  for 
the  purchaser  to  come  in,  in  answer  to  the  rule  for  a  resale,  and 
say  he  never  assented  to  the  terms  of  the  sale.  He  assented  to 
the  terms  by  becoming  a  purchaser,  and  his  mistake  as  to  the 
terms,  if  such  ever  existed,  was  discovered  on  the  day  of  sale, 
and  therefore  before  the  confirmation  of  the  sale  by  the  court. 
We  are  of  opinion,  that  there  is  no  error  in  the  decree  of  the 
corporation  court  of  Lynchburg,  and  the  same  should  be  af- 
firmed. 


Decree  affirmed. 
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Carr  and  aia  v.  Meade's  Ex'x  and  ai&. 
Same  v.  Clagett's  Ex'ors  and  ai^. 

February  8th,  1883. 

1.  Jurisdiction — County  courts — Official  bonds. — Remedy  by  motion   on 

bonds  of  sheriffs,  &c.,  under  ?  5,  ch.  163,  Code  1873,  was  not  taken  away 
from  the  county  courts  by  J  9,  ch.  395,  Acts  1872-3,  and  was  in  force  in 
1879. 

2.  Practice  at  Common  \^a}n— Notice.— To  sustain  such  motion,  any  notice, 

however  informal,  which  informs  the  defendants  of  the  nature  and  ob- 
ject of  the  motion,  is  sufficient. 

3.  Sheriffs— Returns— Amendments. ^W?i\\x\gm2i6QYtX\iTn  on  an  execution 

and  on  that  return,  in  part,  a  decree  having  been  entered,  in  subsequent 
proceedings  against  him  and  his  sureties,  the  sheriff"  will  not  be  per- 
mitted to  amend  his  return,  so  as  to  explain  it  away  and  enable  his 
sureties  to  escape  liability  for  his  default. 

4.  Evidence — Privity. — The  record  in  proceedings  whereby  a  sheriff'*s  lia- 

bility—!^, g.  on  his  return),  has  been  adjudicated,  i^  admissible  as 
evidence  against  his  sureties;  and  \s  prima  facie  proof  of  their  liability, 
although  those  sureties  were  not  parties  that  record. 

5.  QUiERE. — Sheriff*,  having  levied  an  execution,  goes  out  of  office  without 

selling  the  property.  May  not  his  successor  levy  a  junior  execution 
on  the  same  property  (without  prejudice  to  the  first  levy),  sell  the  prop- 
erty, return  the  money  to  the  court,  and  have  it  settle  conflicting  claims 
and  distribute  the  proceeds  ? 

6.  Case  at  Bar. — In  1871,  on  the  entire  stock  of  goods  of  S.  B.,  a  retail 

storekeeper,  execution  of  F.,  R.  &  Co.  was  levied  by  W.  B.,  then  sheriff*. 
Thereupon  came  claimants  for  the  goods  on  divers  pretexts,  notably, 
M.  and  C,  who  claimed  by  levy  thereon  by  former  sheriff*,  under  senior 
executions.  Sale  was  made  by  W.  B.,  sheriff,  who  then  instituted  a 
chancery  suit,  convening  F.,  R.  &  Co.,  M.,  C.  and  the  other  claimants, 
and  had  an  account  of  liens  and  priorities.  In  1875  the  court  decreed 
that  sheriff*,  W.  B.,  pay  out  of  proceeds  to  M.  and  to  C.  their  respective 
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claims.  Sheriff,  W.  B.,  squandered  the  money,  and  became  insolvent. 
In  1879  M.  and  C.  moved  the  county  court  of  L.  wherein  sheriff,  W.  B., 
qualified,  for  judgment  against  him  and  his  sureties  for  the  money  each 
was  entitled  to.  Defendants  moved  to  dismiss  for  want  of  jurisdiction, 
and  to  quash  the  notice  for  want  of  certainty,  and  to  amend  return  on, 
the  execution— all  whereof  the  county  court  overruled ;  but  on  motion 
of  plaintiffs,  admitted  as  evidence  the  chancery  record,  yet  on  the 
merits  adjudged  for  defendants.  On  error,  circuit  court  affirmed  the 
overruling  of  defendants*  motions  and  the  admitting  of  the  record  as 
evidence,  but  reversed  the  judgment  on  the  merits,  and  adjudged  to  M. 
and  to  C.  the  sums  of  money  each  was  entitled  to,  and  costs.  On  error 
here; 
Held: 

1.  The  county  court  of  L.  had  jurisdiction  to  hear  and  determine  the 

motions  of  M.  and  of  C.  for  judgments  on  the  official  bond  of 
the  sheriff  and  his  sureties. 

2.  The  notice  was  sufficient. 

3.  The  chancery  record  was  legal  evidence  against  the  sureties,  and 

prima  facie  proof  of  their  liability  for  the  default  of  their  prin- 
cipal. 
4.  Where  executions  of  different  dates  are  levied  on  a  stock  of  goods 
fluctuating  from  sales  and  purchases,  the  senior  execution  has 
preference  on  all  of  the  goods  in  the  stock  before  its  return  day, 
and  the  onus  probandi  is  on  the  junior  execution  creditor,  to 
show  that  any  special  articles  came  into  the  stock  after  the 
return  day. 

Two  causes  heard  together,  on  error  to  judgments  of  circuit 
court  of  Loudoun  county,  rendered  24th  April,  1880,  on  error 
to  judgments  of  the  county  court  on  motions  on  notices,  made 
therein  by  H.  0.  Clagett  and  A.  H.  Rogers,  executors  of  Thomas 
Clagett,  deceased,  against  Wil^i^°^  F.  Barrett,  late  sheriflF,  and 
his  sureties,  Josephus  Carr,  Armistead  T.  M.  Fuller,  R.  M. 
Summers,  Samuel  Carr  and  Samuel  Compher ;  and  by  Frances 
A.  Mead,  administratrix  de  bonis  non,  with  the  will  annexed,  of 
Joseph  Mead,  deceased,  against  said  sheriff  and  sureties. 

The  motions  were  for  default  of  Barrett  in  failing  to  pay 
Clagett^s  executors  |1,202.20  and  interest,  and  Mead's  executrix 
$819.87  and  interest,  money  received  from  sales  by  him,  as 
sheriff,  of  property  of  Samuel  M.   Boss,  retail  storekeeper  in 
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Leesburg,  aU  of  which  had  been  levied  on  by  Barrett  under  an 
execution  issued  in  January,  1871,  in  favor  of  French,  Bichards 
&  Co.,  but  was  subject  to  the  senior  executions  of  Clagett's 
executors  and  of  Mead's  executrix,  which  had  been  previously 
levied  thereon  by  Summerfield  Bolyn,  predecessor  of  Barrett,  as 
sheriff,  though  he  made  no  sale. 

The  notice  of  the  first  motion,  properly  directed,  signed, 
served  and  returned,  is  as  follows,  to-wit: 

"Take  notice,  that  on  the  first  day  of  the  next  term  of  the 
county  court,  to  be  holden  for  the  county  of  Loudoun,  we  shall 
move  said  court  for  judgment  against  you  for  the  sum  of 
|1,202.20,  with  interest  thereon  from  the  7th  day  of  May,  1875, 
being  the  amount  decreed  by  the  circuit  court  for  the  county  of 
Loudoun,  at  its  April  term,  1875,  in  the  cause  of  Barrett  v. 
Frenchy  then  pending  therein,  to  be  paid  to  us  as  executors  of 
Thomas  H.  Clagett,  deceased,  by  said  Barrett,  sheriff  as  afore- 
said, as  one  share  of  the  proceeds  of  certain  property  of  one 
S.  M.  Boss,  sold  by  said  Barrett,  as  sheriff,  and  for  which  you 
are  liable  to  us  by  virtue  of  the  bond  aforesaid. 

The  notice  of  the  second  motion  is  similar: 

At  the  hearing,  defendants  moved  (1)  to  dismiss,  on  the 
ground  of  want  of  jurisdiction  in  the  county  court;  (2)  to  quash 
the  notice  for  want  of  certainty,  and  (3)  to  let  the  sheriff,  Bar- 
rett, amend  his  return  on  the  execution  of  French,  Bichards  & 
Co.  The  court  overruled  these  motions.  That  return  showed  a 
levy  by  Barrett  on  the  entire  stock  of  goods  of  Boss.  The  object 
of  the  amendment  was  to  show  that  he  had  levied  that  execution 
on  only  goods  of  the  value  of  some  |500,  which  had  come  into 
the  stock  after  the  return  day  of  the  older  executions  previously 
levied.  By  his  sale  of  the  goods,  Barrett  realized  |2,304.14, 
and  in  view  of  the  conflicting  claims  thereto,  he,  as  sheriff,  wish- 
ing guidance  and  protection,  convened  French,  Richards  &  Co., 
Mead's  executrix,  and  other  claimants,  in  chancery  in  the  circuit 
court  of  Loudoun,  and  had  an  account  of  liens  and  priorities ; 
and  in  May,  1875,  that  court  decreed  that  he  pay  out  of  said 
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proceeds  $1,202.20  to  Clagett's  executors,  and  |817.8T  to  Mead's 
executrix.  Nothing  in  the  record  of  the  chancery  suit  evinced  a 
levy  on,  or  a  sale  of  less  than  the  entire  stock  of  goods  by  Bar- 
rett, as  such  sheriflF.  On  the  contrary,  his  return,  his  bill,  and 
the  report  of  the  commissioner  united  in  stating  that  fact.  At 
the  hesiring,  on  motion  of  plaintiffs,  the  county  court  received  as 
evidence  against  the  sureties,  the  record  of  the  said  chancery 
suit,  to  which  they  were  no  parties.  On  the  merits,  the  county 
court  gave  judgments  for  the  defendants.  To  these  judgments 
the  plaintiffs  obtained  writs  of  error,  and  the  circuit  court  re- 
versed the  judgments  on  the  merits,  and  gave  judgments  for  the 
amounts  Clagett^s  and  Mead's  representatives  were  entitled  to, 
but  affirmed  the  judgment  in  all  other  respects. 

To  the  judgments  of  the  circuit  court,  the  said  sureties  ob- 
tained from  one  of  the  judges  of  this  court,  writs  of  error  and 
supersedeas.  The  remaining  facts  and  points  raised  are  stated 
in  the  opinion. 

John  M,  Orr,  and  J,  M,  Forbes,  for  the  appellants. 

The  record  in  these  cases,  heard  together,  exhibits  the  follow- 
ing  facts : 

1.  That  Samuel  M.  Boss,  as  a  merchant,  was  in  the  habit  of 
renewing  his  stock  frequently  at  irregular  intervals,  and  in 
small  quantities — the  unsold  portions  of  his  stock  accumulating 
in  his  store,  until  sold  in  course  of  trade. 

2.  That  from  time  to  time  there  were  judgments  and  Ji. 
fa*s  against  said  Boss,  which  went  into  the  then  sheriff's  hands. 

3.  That  a  Ji,  fa.  in  favor  of  Thomas  H.  Clagett  against 
Boss,  issued  returnable  to  the  January  rules  1861,  which  went 
into  the  hands  of  the  then  sheriff,  and  was  returned  ''No 
property  found,  except  that  embraced  in  deed  of  trust,"  &c. 

4.  That  this  execution  of  Clagett's  was  renewed,  returnable 
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to  the  May  rules  1870,   went  into  the  hands  of  Summerfield 
Bolyn,  then  sheriflf,  and  was  returned  "No  property." 

5.  That  other  Ji,  fa's  sued  out  by  other  creditors  against 
Boss,  went  into  the  hands  of,  and  were  levied  on  Boss's  goods 
by  said  Bolyn,  sheriflf,  or  John  R.  Smith,  his  deputy,  viz:  one 
of  Saunders  (use  J.  Mead's  executrix),  to  May  rules  1870;  tour 
of  S.  Foley's  (use  J.  Mead's  executrix),  to  May  rules  1870. 

6.  That  Bolyn  received  from  Mead's  executrix  an  indemnify- 
ing bond  payable  to  him. 

7.  That  while  waiting  for  indemnifying  bond,  Bolyn  neither 
released  his  levy  on  Boss's  goods,  nor  restored  the  goods  to 
Boss,  but  left  them  in  Boss's  storehouse,  and  permitted  Boss  to 
go  on  with  his  business  as  before  the  levy,  selling  his  goods 
and  renewing  his  stock. 

8.  That  Bolyn's  term  of  oflftce  expired  with  the  31st  day  of 
December,  1870,  and  that  William  F.  Barrett's  first  term  of 
oflSce  as  sheriff  began  1st  January,  1871,  and  expired  31st  De- 
cember, 1873,  for  which  term  your  petitioners  were  sureties  on 
his  oflScial  bond. 

9.  That  after  Barrett's  term  of  oflSce  began,  an  execution  of 
French,  Richards  d  Co,  v.  S,  M,  Boss,  issued  returnable  to 
April  rules  1871,  which  went  into  the  hands  of  Barrett  as 
flheriflf  on  11th  January,  1871,  and  was  the  only  Ji,  fa.  against 
S.  M.  Boss  which  ever  came  to  Barrett's  hands  as  sheriflf. 

10.  That  Barrett,  after  receiving  said  execution  of  French, 
Bichards  &  Co.,.  went  on  12th  January,  1871,  to  the  store 
of  Boss,  and  there  sought  out  goods  which  were  subject  to 
the  levy  of  that  Ji.  fa.  To  this  end  he  examined  the  freight 
bills,  invoices,  &c.,  of  goods  received  by  Boss  since  the  return 
days  of  the  executions  in  Bolyn's  hands,  and  found  goods 
named  in  said  invoices  so  received  since  said  return  days,  and 
still  on  hand  to  the  amount  of  about  $500,  and  on  these,  and 
these  alone,  he  levied  the  said  executions  of  French,  Bichards 
&Co. 
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11.  That  Barrett  received  from  French,  Richards  &  Co. 
an  indemnifying  bond,  payable  to  him  in  penalty  of  |1,300, 
thus  putting  the  value  of  goods  levied  on  by  Barrett  at  not 
exceeding  $650. 

12.  That  before  the  day  of  sale,  and  a  month  after  the  levy 
by  Barrett,  Joseph  Mead's  executrix  having  first  indemnified 
Bolyn,  sheriff,  on  14th  February,  1871,  requested  Barrett  to  sell 
also  the  goods  on  which  her  executions  had  been  levied  by 
Bolyn,  as  well  as  the  goods  Barrett  was  about  to  sell  under  his 
levy  of  French,  Richards  &  Co/s  execution. 

13.  That  Barrett,  who  had  at  the  instance  of  Smith,  deputy 
for  Bolyn,  advertised  to  sell  under  the  execution  of  Mead,  as 
well  as  under  that  of  French,  Richards  &  Ck).,  complied  with 
this  request  of  Mead's  executrix,  and  on  the  23d  of  February, 
1871,  did  proceed  to  sell  under  the  Mead  execution  as  well  as 
under  the  French,  Richards  &  Co.'s  execution  the  property 
levied  on  by  Bolyn,  in  addition  to  the  property  levied  on  by 
Barrett  under  the^.  fa.  of  French,  Richards  &  Co.  The  sale 
amounted  in  the  aggregate  to  |2,304.14. 

14.  That  the  confusion  first  occurred  at  the  sale,-  and  in  the 
sale-bill,  by  selling  in  lots  and  keeping  but  one  sale  bill,  prior 
to  which  the  goods  Barrett  had  levied  on,  and  which  were  sub- 
ject to  no  other  levy  or  lien,  were  entirely  distinguishable,  and 
had  been  separately  levied  on  by  Barrett. 

15.  Barrett  discovered  the  mistake  made  in  keeping  but  one 
sale  bill  when  he  attempted  to  distribute  the  proceeds  of  sale, 
or  to  take  sale  notes  payable  to  the  execution  creditors  for  their 
respective  amounts,  and  he  sought  the  aid  of  the  circuit  court 
in  equity  in  making  such  distribution  to  each  creditor  of  the 
proceeds  of  that  part  of  the  goods  of  Boss  on  which  the  execu- 
tions had  been  respectively  levied,  and  he  filed  liis  bill  for  this 
purpose  at  July  rules,  1871,  in  the  circuit  court  of  Loudoun. 

16.  In  this  bill  he  styled  himself  sheriff;  averred  that  he  had 
levied  on  the  entire  stock  of  goods  of  Boss ;  filed  the  original 
execation  of  French,  Richards  &  Co.,  with  a  return  in  accordance 
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therewith,  though  the  entry  on  the  execution  book  in  the  clerk's 
office  shows  that  the  execution  was  not  returned  till  August,  IS*?!- 

17.  To  this  bill  the  sureties  of  Barrett  were  not  parties. 
Clagett's  executors  were  made  parties  on  their  petition.  The 
official  character  of  Barrett's  acts  was  not  put  in  issue.  The 
only  contest  was  between  the  execution  creditors  over  the  distri- 
bution. 

18.  In  the  progress  of  the  cause  the  depositions  of  Boss,  Bar- 
rett and  Smith  were  taken  February  22,  1872,  by  order  of  the 
court,  by  one  of  its  master  commissioners,  and  were  conducted 
by  the  counsel  for  Clagett  and  Mead. 

19.  The  court  decided  that  it  could  not  distinguish  in  the  sale 
bill  the  goods  on  which  French,  Richards  &  Co.'s  execution  had 
been  levied,  and  decreed  a  distribution  as  if  the  whole  proceeds 
were  on  sales  of  property  levied  on  by  Bolyn  under  the  execu- 
tions in  his  hands. 

20.  By  the  final  decree,  the  circuit  court  orders  William  F. 
Barrett  to  pay  to  Clagett's  executors  $1,202.02,  and  to  Jos. 
Mead's  executrix  $819.87,  the  amounts  claimed  in  said  notices, 
and  not  W.  F.  Barrett,  sheriflf. 

The  appellants  respectfully  contend  that  the  circuit  court 
erred  in  affirming  the  judgment  of  the  county  court  on  the 
motions  to  quash,  for  want  of  jurisdiction,  &c. 

They  further  say,  that  the  circuit  court  erred  in  reversing  the 
judgment  of  the  county  court  on  the  merits.  It  was  error  in 
the  circuit  court  to  decide  that  the  sale  by  Barrett  of  the  property 
of  Boss,  which  has  been  levied  on  by  Bolyn,  sheriff,  Barrett's 
predecessor,  under  executions  in  his  hand,  and  Barrett's  receipt 
of  the  proceeds  of  sale  of  those  goods,  was  an  official  act  of  Bar- 
rett as  sheriff,  done  colore  officii^  and  that  his  failure  to  pay  over 
the  said  proceeds  to  complainants  in  said  notices  was  a  default 
by  him  as  sheriff,  constitutes  a  breach  of  the  condition  of  his 
bond  as  sheriff,  for  which  his  sureties  therein  were  responsible  to 
Clagett's  executors,  and  to  Mead's  executrix. 

They  contend — 
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1.  That  a  surety  in  an  official  bond,  prescribed  by  the  stat- 
ute, is  responsible  for  nothing  which  is  not,  in  law,  a  breach  of 
the  condition  of  the  bond. 

That  there  can  be  no  such  breach  of  the  condition,  except 
through  and  by  the  malfeasance  or  the  misfeasance  of  the  prin- 
cipal, in  what  the  law  makes  his  official  duty.     30  Grat.  1. 

2.  The  mere  assertion  of  the  person,  who  is  also  the  principal 
in  the  bond,  that  he  is  acting,  or  was  acting,  as  officer  and  in  his 
official  character,  will  not  make  that  act  an  official  act,  which 
would  not  be  such  without  or  in  the  absence  of  such  assertion ; 
and  that  such  assertion  may  be  contradicted  by  the  facts  proved. 
30  Grat.  1 ;  4  Rand.  — ;  1  Rob.  Pr.  (old)  — . 

3.  AJi.  fa.  can  be  executed  only  by  that  officer  to  whom  it 
was  directed.  Herman  on  Executions,  §§  145-148;  1  Rob.  Pr. 
(old)  507-8:  Couch  v.  MiUer,  2  Leigh,  549-50;  2  Tuck.  Com. 
364;  2  John.  C.  R  180.  That  officer  only  can  levy  it— he  only 
can  sell  under  it — and  he  only  can  receive  money  under  it  before 
return  day  or  after  levy.  2  Tuck.  Com.  359-371 ;  1  Rob.  (old) 
Pr.  147;  30  Grat.  1 ;  Herman  on  Executions,  §§  148  and  204. 

4.  An  execution  is  an  entire  thing.  He  who  begins  must  end 
it ;  he  cannot  turn  over  to  his  successor  goods  he  has  taken  under 
a/. /a.  2  Tuck.  Com.  362  and  370;  1  Rob.  (old)  Pr.  537;  9 
Grat  54 ;  Tyree  v.  WUson,  9  Grat.  64 ;  Tyree  v.  Donally,  The 
officer  to  whom  it  is  directed  must  make  return  on  it.  Herm. 
Ex'n,  §  232. 

5.  The  authority  of  a  sheriflF  to  receive  money  under  an  exe- 
cution arises  from,  and  is  wholly  dependent  on,  his  right  to  sell ; 
his  right  to  sell  equally  dependent  on  his  levy  or  his  right  to 
levy.  If  he  have  no  right  to  levy  or  sell,  he  cannot  officially 
receive  money,  and  his  receipt  for  money  without  this  right 
IB  not  an  official  act,  nor  done  colore  officii,  nor  does  it  entail 
aught  but  a  personal  liability,  though  he  received  it  and  receipted 
for  it  as  sherifiF.  30  Grat  1 ;  4  Rand.  336 ;  1  Rob.  532 ;  9 
Grat  66. 
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6.  The  sheriflf's  authority  is  derived  from  and  is  limited  by  the 
language  of  the  writ.     Herm.  Ex'n,  §  204. 

The  mandate  of  the  writ  empowers  him  to  take  only  the  goods 
of  the  defendant.  If  he  take,  even  by  mistake,  the  goods  of 
another,  he  is  a  trespasser.     2  Tuck.  Com.  360. 

7.  His  return  must  be  responsive  to  the  mandate  of  the  writ. 
His  return  on  the  writ  or  execution,  of  performance  of  acts  be- 
yond his  duty  under  such  process,  will  be  invalid  as  to  such  part, 
and  .will  not  be  evidence.  It  is  not  conclusive,  although  in  a 
a  proper  case  it  may  be  used  as  an  admission  of  the  sheriff 
against  himself  individually.  See  Shannon  v.  McMvllen^  25 
Grat.  218. 

It  may  be  used  against  the  sheriff  as  an  admission  of  the  re- 
ceipt of  money  by  him,  and  possibly  of  any  other  act  of  his,  but 
if  that  receipt  or  that  act  were  beyond  his  duty,  and  if  they  were 
in  themselves  unofficial,  said  admission  in  the  return  could  not 
convert  such  unofficial  performance  into  an  official  act  and  im- 
pose a  liability  on  his  sureties  any  more  than  any  other  asser- 
tion of  the  officer ;  it  would  bear  only  on  the  personal  responsi- 
bility of  the  sheriff.     30  Grat.  1. 

8.  What  is  known  to  the  law  as  a  "levy,"  is  and  must  be  "a 
seizure  coupled  with  possession — it  must  be  a  taking  possession, 
it  is  the  execution  of  final  process  by  the  officer  to  whom  it  is 
directed.  1  Bob.  Pr.  (old)  528 ;  1  Munf 'd,  269  and  279  ;  2  Tuck. 
Com.  366-7  ;  Her.  Ex'n,  sections  158,  161. 

Property  so  taken  is  in  the  custody  of  the  law,  and  the  "levy" 
(as  one  of  its  inseparable  incidents)  vests  in  the  officer  levying 
a  special  ownership  therein.  Herm.  Ex*n,  sections  161,  172 
and  173. 

It  is  beyond  the  reach  of  other  process  while  so  held.  Her. 
Ex'n,  section  168. 

It  is  beyond  seizure  under  any  other  execution.  Her.  Ex'n, 
section  171,  173. 

Though  subsequent  writs  may  be  liens  upon  and  claim  sur- 
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plus  at  the  hands  of  the  officer,  *'  when  the  officer  has  made  the 
deht  according  to  the  command  of  the  writ,  it  was  originally  his 
duty  to  have  the  money  in  court."  2  Tucker's  Com.  364. 
Then  the  court  can  determine  the  rights  of  claimants  of  any  sur- 
plus by  virtue  of  lien  by  execution  or  otherwise.  But  to  allow 
a  levy  upon  property  already  levied  on  and  in  possession  of  the 
officer  making  the  first  levy,  is  unknown  to  the  common  law. 
See  Ibid  and  sequel. 

9.  If  the  sheriff,  who  takes  goods  by  levy,  permit  the  debtor 
to  eloign  or  waste  them,  the  sheriff  is  liable  to  the  creditor ;  if 
he  permit  any  other  person  to  do  so,  the  sheriff  is  responsible  to 
both  execution  creditor  and  debtor.     2  Tuck.  Com.  367. 

10.  The  bill  is  not  evidence  against  the  sureties.  Starkie, 
9th  American  edition,  p.  439,  marg. 

11.  "Color  of  office"  is  defined  to  be  a  "pretence  of  official 
right  to  do  an  act  made  by  one  who  has  no  such  right."  1 
Bouv.  Law  Die.  293.  See  also  Tomlins  Law  Die,  title  color  of 
office,  which  makes  an  "evil"  intent,  and  "corruption"  essential 
elements  in  acts  done  ^^  colore  officii,"  Barrett,  it  is  not  claimed, 
had  any  such  motive. 

One  thing  is  made  absolutely  clear  by  the  record,  and  that  is 
that  neither  Clagett  or  Mead's  executrix  had  any  lien  on  goods 
acquired  by  Boss  after  May  rules,  1870.  Their  liens,  whatever 
they  were,  were  on  the  property  acquired  before  the  return  days 
of  their  executions,  and  on  nothing  else. 

And  it  is  also  clear  by  the  record  that  every  particle  of  this 
property  so  subject  to  their  lien,  was  in  the  special  ownership 
and  possession  of  Bolyn  by  reason  of  his  levy  (his  seizure  and 
possession)  under  executions  received  by  him  prior  to  May 
rules,  1870. 

But  for  the  adjudication  of  the  circuit  court,  it  might  be 
doubted  whether  Mead's  executrix  had  a  lien,  and  still  more 
strongly  might  it  be  said  that  Clagett  had  none,  for  Clagett's 
executions  had  both  been  returned  "no  property."  If  these  re- 
turns be  true  (as  we  must  take  them  to  be  so  till  amended  or 
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disproved)  then  there  could  be  no  "lien  by  delivery,"  for  if  there 
was  no  property  to  be  levied  on,  there  could,  in  this  case,  be 
none  to  which  the  lien  by  delivery  could  attach,  the  claim  being 
to  a  lien  on  the  goods  alone.  K  the  return  were  false,  Clagett's 
executors  had  and  still  have  their  remedy  against  sheriflf  Bolyn 
and  his  sureties  for  false  returns. 

That  Bolyn,  sheriff,  (by  John  K.  Smith,  his  deputy)  had  levied, 
is  shown  by  the  fi.  fa's  of  the  execution  creditors  being  in  his 
hands,  and  not  returned  ^^ nulla  bona,*'  and  is  also  proved  posi- 
tively by  the  indemnifying  bonds  given  him  by  the  execution 
creditors,  in  which  such  levy  is  recited. 

If  Bolyn  had  thus  levied  the  executions  which  were  directed 
to  him,  it  is  put  beyond  controversy  that  Barrett  could  not 
"levy"  on  the  property  which  Bolyn  had  levied  on — that  is, 
which  Bolyn  had  seized  and  taken  into  the  custody  of  the  law. 

The  appellants,  in  further  assignment  of  error,  submit  that 
the  record  in  the  said  chancery  suit  of  Barrett  v.  French^  is  not 
evidence  against  them.  They  were  not  parties  tx)  the  cause, 
and  the  decree  therein  is  the  foundation  of  the  plaintiffs*  claims 
in  the  two  motions  they  have  severally  made  against  said  Bar- 
rett, sheriff,  &c.,  and  the  appellants.  The  county  court  ad- 
mitted this  record  as  legal  evidence  against  the  appellants, 
to  which  they  excepted. 

The  circuit  court  could  not  render  its  judgments  reversing 
those  of  the  county  court  without  this  record  as  evidence,  for 
the  final  decree  in  Barrett  v.  French  was  the  basis  of  the  plain- 
tiff's claims,  and  of  the  judgments  of  the  circuit  court  against 
the  appellants. 

The  appellants  had  no  right  to  appeal  from  the  final  decree 
in  Barrett  v.  French,  and  for  this  reason,  that  decree  is  not 
obligatory  upon  them,  nor  evidence  against  them.  For  this, 
also,  they  therefore  submit  the  decisions  of  the  circuit  court 
against  your  petitioners  is  erroneous,  and  should  be  reversed. 

Payne  &  Alexander,  and  Harrison  &  Powell,  for  appellees. 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

These  cases  turn  upon  precisely  the  same  questions  of  law 
and  fact,  and  may  therefore,  for  all  the  purposes  of  this  opinion, 
be  treated  as  one. 

The  appellees,  Clagett's  executors,  and  the  appellee,  Mead's 
executrix,  moved  separately  in  the  county  court  of  Loudoun 
county  for  judgments  against  William  F.  Barrett,  late  sheriff 
of  said  county,  and  his  sureties  as  such — that  is  to  say,  Clag- 
ett's  executors  moved  for  a  judgment  against  said  sheriff  and 
his  sureties  for  the  sum  of  |1,202.20,  with  interest  thereon 
from  the  7th  day  of  May,  1875 ;  and  Mead's  executrix  moved 
for  a  judgment  against  the  same  parties,  in  same  court,  for  the 
sum  of  $819.87,  with  interest  from  same  date.  These  sums 
said  Barrett  had,  by  a  final  decree  in  the  case  of  Barrett, 
sheriff,  against  French,  Richards  &  Co.  and  als.,  in  the  circuit 
court  of  Loudoun  county,  been  ordered  to  pay  to  said  parties 
respectively  out  of  funds  held  by  him  as  sheriff. 

The  facts  and  attendant  circumstances  are  these:  On  the 
11th  day  of  January,  1871,  there  issued  from  the  clerk's  office 
of  the  circuit  court  of  Loudoun  county  an  execution  in  favour  of 
French,  Richards  &  Clo.  against  one  Samuel  M.  Boss  for  the 
sum  of  $461.45,  and  costs.  This  execution  went  into  the 
hands  of  William  F.  Barrett,  then  sheriff  of  Loudoun  county, 
and  was  by  him  levied  upon  the  entire  stock  of  goods  in  the 
store-house  of  said  Boss,  situated  in  the  town  of  Leesburg,  in 
said  county. 

The  sheriff  had  scarcely  advertised  the  goods  for  sale,  under 
Mb  said  levy,  when  he  received  notices  from  sundry  persons  of 
conflicting  claims  upon  the  goods  thus  levied  on,  some  from 
parties  asserting  that  said  Boss  held  certain  of  said  goods  as 
their  agent,  some  others  from  parties  claiming  liens  by  virtue 
of  prior  executions  which  had  issued  but  had  not  been  levied. 
None  of  them,  however,  forbade  the  sale,  all  were  content  to 
Vol.  lxxvu — 20 


Digitized  by 


Google 


154  CARR  AND   AIS.  V,  MBAD's   EX'X   AND   ALS,   AC. 


Opinion. 


look  to  the  proceeds  of  sale  for  the  satisfaction  of  their 
claiins;  and  said  sheriff,  after  being  first  indemnified  by 
French,  Richards  &  Co.,  the  plaintifik  in  the  execution  which 
he  had  levied,  proceeded  to  make  sale,  and  did  sell  the  entire 
stock  of  goods  levied  on,  and  realized  therefrom  about  $2,300, 
and  without  paying  over  any  part  of  the  proceeds,  either  to 
French,  Richards  &  Co.,  or  any  other  claimant,  at  July 
rules,  1871,  filed  his  bill  in  the  county  court  of  Loudoun 
county  in  his  name,  as  sherifi"  of  said  county,  against  said 
French,  Richards  &  Co.,  and  others,  claimants  to  said  proceeds, 
including  the  appellee,  Mead's  executrix.  In  the  progress  of 
this  chancery  suit,  the  appellees,  Clagett's  executors,  were  made 
parties.  In  this  bill,  said  Barrett,  suing  as  sheriff*,  set  forth  the 
foregoing  facts,  showing  the  diflSculties  in  which  he,  as  sheriff, 
found  himself  involved — averred  that  he  was  utterly  unable  to 
determine  who,  among  all  these  confiicting  claimants,  was  en- 
titled to  share  in  the  fund  in  his  hands;  and  in  invoking  the 
aid  and  instruction  of  the  court  to  so  direct  the  distribution  of 
same,  as  to  protect  him  and  the  creditors,  he,  in  language 
strongly  expressive  of  the  situation  in  which  he  found  him- 
self, says:  "He  is  brought  to  a  stand-still  in  the  discharge  of 
his  duty."  And  in  said  bill  he  prayed  that  the  various  claim- 
antf^  be  convened  in  that  suit,  and  the  fund  distributed  by 
order  of  court.  Later  this  suit  was  removed,  by  consent  of 
parties,  to  the  circuit  court  of  Loudoun  county. 

The  duty  of  settling  the  rights  and  priorities  of  so  many 
conflicting  claimants  proved  both  tedious  and  difficult.  The 
contention  seems  to  have  dragged  its  way  through  a  period  of 
about  four  years.  At  last,  after  an  account  had  been  ordered 
and  taken  to  ascertain  the  rights  and  priorities  of  the  different 
claimants,  and  the  same  had  been  twice  recommitted  and  re- 
stated without  any  very  definite  result,  the  circuit  court  of 
Loudoun,  in  the  most  just  possible  way,  solved  the  whole  prob- 
lem, by  holding  that  the  burden  of  proof  was  on  the  junior 
execution  creditor ;  that  the  oldest  execution  was  a  lien  on  all 
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the  goods  in  store  during  its  vitality;  the  next  a  lien  upon 
any  surplus  remaining  in  stcre  of  the  original  stock  after  the 
first  execution  was  satisfied,  aad  also  upon  any  goods  added  to 
the  stock  after  the  return-day  of  the  first  execution ;  and  so  on 
as  to  succeeding  executions.  This  decree  was  rendered  at  the 
April  term,  1875,  of  said  circuit  court.  By  it,  and  first  in 
order,  said  Barrett  was  ordered  to  pay  to  the  appellees,  Clagett's 
executors,  the  sum  of  $1,202.20;  and  to  the  appellee,  Mead's 
executrix,  the  sum  of  $819.8'7. 

From  this  decree  an  appeal  was  taken  to  this  court,  where 
the  case  lingered  until  1879,  when  it  was  dismissed  upon  a  rule 
to  print.  By  this  time  Barrett  had  applied  to  his  own  use  the 
fund  in  his  hands,  arising  from  the  sale  made  under  his  levy 
aforesaid,  and  had  become  insolvent.  Inasmuch  as  Barrett's 
official  bond  had  been  deemed  ample,  no  other  security  had  been 
required  in  granting  the  appeal  than  was  sufficient  to  meet  the 
costs,  and  when  he  had  squandered  the  fund  held  by  him  and 
become  insolvent,  no  remedy  was  left. the  appellees,  but  to  pro- 
ceed against  him  and  his  sureties,  the  appellants. 

This  the  appellees  did  by  motion,  after  due  notice,  in  the  county 
court  of  Loudoun,  under  section  five  of  chapter  one  hundred  and 
sixty-three  of  the  Code,  which  reads :  "  The  court  to  which,  or 
in,  or  to  whose  clerk  or  office,  any  bond  taken  by  an  officer,  or 
given  by  any  sheriff,  sergeant  or  constable,  is  required  to  be 
returned,  filed  or  recorded,  may,  on  motion  of  any  person,  give 
judgment  for  so  much  money  as  he  is  entitled,  by  virtue  of  such 
bond,  to  recover  by  action." 

The  appellants,  the  sureties  of  said  Barrett  as  sheriff",  having 
been  duly  served  with  notice  of  the  motion,  appeared  and 
resisted  the  same  upon  the  following  grounds:  (1)  That  the 
court  had  no  jurisdiction ;  (2)  that  the  notice  was  insufficient  by 
reason  of  vagueness  and  uncertainliy ;  and  (3)  for  want  of  com- 
petent evidence — they  objecting  to  and  insisting  that  the  record 
in  said  chancery  suit  of  Barrett,  sheriff  v.  French,  Richards  & 
Co.  and  others,  offered  by  the  plaintiff,  was  not  admissible  in 
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evidence  against  them.  All  of  these  motions  were  overruled, 
and  thereupon  the  defendants  in  said  motion  moved  the  court  to 
allow  said  Barrett,  late  sheriff,  to  amend  his  said  return  in  a 
manner  materially  altering  the  legal  effect  thereof,  if  not  flatly 
contradicting  the  same.  This  motion,  as  well  as  the  others  was, 
under  the  circumstances,  properly  overruled,  as  will  hereinafter 
be  shown.  But  the  said  county  court,  after  hearing  the  evi- 
dence, and  although  it  was  admitted  by  the  defendants  that  said 
Barrett,  at  the  time  of  the  service  of  said  notice,  was  insolvent, 
on  the  merits,  gave  judgments  for  the  defendants;  to  which  judg- 
ments the  plaintiffs  excepted,  and  applied  to  and  obtained  from 
the  circuit  court  of  Loudoun  county  a  writ  of  error  and  super- 
sedeas. 

On  the  24th  day  of  April,  1880,  the  circuit  court  of  Loudoun 
county  heard  the  causes,  and  reversed  and  annulled  the  said, 
judgments  of  the  county  court  on  the  merits,  and  proceeding  to 
give  such  judgment  as  the  county  court  ought  to  have  given, 
rendered  a  judgment  in  favor  of  the  then  appellants,  Clagett's 
executors,  and  in  favor  of  the  then  appellant.  Mead's  executrix, 
each  for  the  penalty  of  said  Barrett's  official  bond,  to  be  dis- 
charged by  said  sums  of  $1,202.20,  and  |819.87,  respectively, 
with  interests  and  costs.  To  these  judgments  of  the  circuit 
court  of  Loudoun  county  the  appellants  obtained  a  writ  of  error 
and  supersedeas,  and  the  cases  are  now  to  be  finally  determined 
by  this  court. 

The  same  objections  made  in  the  county  court,  and  repeated 
in  the  circuit  court,  are  relied  upon  here.  It  is  important,  there- 
fore, to  notice  them  in  the  order  they  were  made. 

First,  as  to  the  question  of  jurisdiiction.  If  the  fifth  section 
of  chapter  one  hundred  and  sixty-three  of  the  Code  was  in  force 
and  unrepealed  when  proceedings  in  these  cases  were  com- 
menced in  the  county  court,  it  is  plain  that  it  gives  the  motion 
and  jurisdiction  to  hear  and  determine  it  to  that  court,  in  the 
clerk's  office  of  which  a  sheriff's  bond  is  required  to  be,  or  is,  in 
the  particular  instance,  actually  recorded  as  authorized  by  law. 
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By  the  third  section  of  chapter  forty-nine  of  the  Code,  a  sheriflF 
is  permitted  to  have  his  bond  approved,  and  to  qualify  before 
the  judge  of  either  the  county  or  circuit  court  of  his  county, 
either  in  term  time  or  in  vacation  ;  but  it  is  provided  that  if  the 
qualification  is  in  vacation,  the  certificate  thereof,  and  the  oath, 
shall  be  returned  to  the  clerk  of  the  county  court.  In  this  case 
the  record  discloses  the  fact  that  the  county  court,  in  trying  these 
motions,  expressly  found  the  fact  that  the  sheriff  in  this  case  did 
qualify  before  the  county  court,  and  that  his  bond  was  recorded 
in  the  clerk's  oflSce  thereof  This  would  seem  to  be  conclusive. 
But  it  is  insisted  by  counsel  for  the  appellants  .that  said  section 
five  of  chapter  one  hundred  and  sixty-three  was  repealed  by 
section  nine  of  chapter  three  hundred  and  ninety-five  of  the 
acts  of  1872-3,  which  reads:  "Sections  sixteen  of  chapter  one 
hundred  and  fifty-seven,  and  five  of  chapter  one  hundred  and 
fifty-eight  of  the  Code  of  1860,  and  three  and  four  of  chapter 
thirty-eight  of  the  acts  of  1869-70,  and  all  acts  and  parts  of 
acts  in  conflict  or  inconsistent  with  this  act  are  and  shall  be  re- 
pealed on  and  from  the  day  this  act  goes  into  effect,"  &c.  It  is 
not  pretended  that  the  act  just  quoted,  in  terms,  refers  even  to 
the  fifth  section  of  chapter  one  hundred  and  sixty-three,  but  it 
is  contended  that  the  latter  is  in  conflict  and  inconsistent 
with  the  repealing  act  of  1872-'3,  and  is  repealed  by  the 
latter  clause  thereof.  It  is  apparent,  however,  that  there 
is  no  conflict,  no  inconsistency  between  the  acts  in  question. 
Nor  was  said  section  five,  of  chapter  163,  ever  in  any  sense  de* 
pendent  upon  the  several  sections,  or  either  of  them,  repealed 
by  the  act  of  1872-3.  On  the  contrary,  section  five  of  chapter 
163  was  and  is  entirely  independent,  and  intended  by  the  legis- 
lature to  afford  a  cheap  and  expeditious  remedy  by  motion  in 
many  cases  which  might  be  enumerated.  The  prime  object  of 
the  act  of  1872-3  was  simply  to  withdraw  from  the  county  courts 
certain  chancery  jurisdiction,  and  not  in  any  way  to  interfere 
with  the  peculiarly  appropriate  jurisdiction  conferred  thereon 
by  the  said  fifth  section  of  chapter  163.     The  subject  again  un- 
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derwent  revision  in  1874,  when  the  legislature,  so  far  from  cur- 
tailing, enlarged  and  amplified  the  jurisdiction  of  the  county 
courts  by  amending  and  reenacting  sections  three,  four,  six  and 
twelve  of  chapter  154  of  the  Code  of  1873.  See  chapter  144,  acts 
1874.  By  the  fourth  section  of  chapter  154,  it  is  declared, 
among  other  things,  that  the  county  court  "shall  have  jurisdic- 
tion to  hear  and  determine  all  motione  and  other  matters  made 
specially  cognizable  therein  by  any  statute.''  And  the  legislature, 
in  the  act  of  1874,  before  referred  to,  was  careful  to  retain  the 
language  just  quoted.  And  not  only  so,  but  amended  the 
twelfth  section  aforesaid  so  as  to  read:  "All  matters  or  things 
authorized  by  law  to  be  done  by  or  in  the  county  court,  may  be 
done  at  any  term  thereof."  This  h  of  special  significance  when 
we  see,  as  was  the  fact,  that  motions  under  the  fifth  section  of 
chapter  163  were,  prior  thereto,  cognizable  only  at  quarterly 
terms  of  the  county  courts.  It  is  manifest,  therefore,  that  the 
said  fifth  section  of  chapter  163  was  not  repealed  by  section 
nine  of  chapter  395  of  the  acts  of  1872-3,  and  that  these  motions 
were  properly  and  specially  cognizable  in  the  county  court. 

As  to  the  motion  to  quash  the  notices  in  these  cases,  it  is  only 
necessary  to  say  the  notices  clearly  informed  the  defendants  of 
the  character  and  object  of  the  motions  to  be  made,  and  were  in 
all  respects  sufficient. 

We  will  next  notice  the  objection  by  the  defendants  in  these 
motions,  to  the  introduction,  on  behalf  of  the  plaintiffs  in  said 
motions,  of  the  record  in  said  chancery  suit  of  Barrett,  sheriff, 
against  French,  Bichards  &  Co.,  and  others.  This  was  a  strik- 
ingly strange  objection  to  come  from  the  defendants,  especially 
when  we  reflect  that  Barrett,  as  sheriff,  instituted  that  suit  and 
made  that  record  for  the  avowed  purpose  of  protecting  himself 
as  sheriff,  as  well  as  the  claimants  to  the  fund  in  his  hands, 
by  a  decree  judicially  determining  the  rights  of  all  the  parties, 
and  directing  a  proper  distribution  of  the  fund.  It  was  a  mat- 
ter peculiarly  within  the  province  of  a  court  of  equity.  And 
when  involved  as   sheriff  in  the  troubles   which    endangered 
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himself  and  sureties;  when,  to  use  his  own  very  expressive 
language,  he  had  been  brought  to  a  '^stand-still/'  and  was 
relieved  by  a  decree,  making  his  duty  plain  and  easy,  he,  in 
the  meantime,  having  squandered  the  fund,  comes  forward, 
when  these  creditors  of  his  only  ask  for  the  portions  allotted 
them  by  a  decree  made  at  his  instance  and  for  his  protection, 
and  proposes  to  amend  and  explain  away  his  official  return, 
which  is  verity  itself,  and  upon  the  faith  and  effect  of  which 
he  had  induced  a  court  of  equity  to  come  to  his  relief  by  the 
decree  in  question.  The  decree  of  the  circuit  court  was  the 
judgment  of  a  court  of  competent  jurisdictioji,  founded,  to  a 
large  extent,  upon  the  return  of  this  sheriff— that  return  itself 
was  a  matter  of  record,  and  as  such  unimpeachable  in  any  mere 
collateral  proceeding.  It  had  enhanced  dignity,  in  the  fact 
that  it  had  properly  become  an  important  part  of  the  record 
in  said  chancery  suit.  It  was,  under  the  circumstances,  con- 
clusive as  well  against  the  sureties  as  against  Barrett  himself; 
for  the  return  was  made,  and  the  responsibility  increased  in  the 
usual  course  of  the  duties  and  transactions  of  a  sheriff.  There 
is  no  intimation  that  the  return  had  been  procured  by  fraud  or 
collusion.  All  the  objection  rests  on  the  fact,  that  in  the  course 
of  taking  the  account  said  Barrett  had,  before  the  commissioner 
taking  the  same,  given  his  deposition,  tending  to  show  that  he 
had  levied  the  execution  of  French,  Richards  &  Co.  on  only  a 
part  of  the  stock  of  goods  found  in  the  store-house  of  said  S. 
M.  Boss,  and  that  the  residue  and  major  part  of  said  goods  were 
sold  by  him  as  agent  of  the  former  sheriff,  into  whose  hands 
the  prior  executions  had  gone.  It  is  plain  that  he  had  no 
legal  authority  to  act  as  agent  in  the  discharge  of  a  plain  offi- 
cial duty  for  any  former  sheriff.  It  is  plain  that  he  not  only  had 
no  authority  to  explain  away  his  return,  in  this  incidental  way 
while  giving  his  deposition  in  said  chancery  suit,  but  that  he 
had  no  right,  and  could  not  amend  his  return  except  by  leave  of 
the  court  upon  notice  to  the  parties  in  interest.  It  is  not  strange, 
therefore,  that  the  court  refused  to  permit  him  to  amend  in  the 
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way  proposed.  He  did  not,  in  the  county  court,  ask  to  amend. 
It  is  apparent,  then,  that  the  idea  of  amending  was  an  after- 
thought and  wholly  inadmissible.  To  make  true  returns  on  all 
process,  says  Judge  Cabell,  in  Norris  v.  Cumming,  2d  Ban.  351, 
is  a  duty  which  forms  an  important  part  of  the  condition  of  a 
sheriff's  bond.  The  return,  therefore,  in  this  case,  if  false,  was 
a  violation  of  the  condition  of  the  bond,  and  it  was  injurious  to 
the  creditor,  as  it  barred  him  from  taking  out  and  prosecuting 
another  execution.  If  then  a  sheriff  makes  a  return,  and  the 
consequences  of  that  return  are  about  to  be  brought  to  bear,  as 
in  this  case,  upon  him  and  his  sureties,  it  would  be  strange,  in- 
deed, that  his  sureties,  those  who  have  bound  themselves  that 
all  his  returns  shall  be  true,  should  be  permitted  to  escape,  by 
alleging  that  the  return  is  false,  by  alleging  that  which  of 
itself  is  a  forfeiture  of  their  bond,  and  an  injury  to  the  creditor. 
See  also  4th  Minor's  Institutes,  839 ;  Henry  v.  Stone,  2d  Ran. 
455,  and  Herman  on  Executions,  §  242. 

In  another  view,  and  not  in  derogation  of  the  salutary  prin- 
ciple that  every  man  is  entitled  to  his  day  in  court,  the  record 
in  said  chancery  suit  was  properly  evidence  prima  facie  against 
said  sureties,  although  they  were  not  parties  thereto.  Munford 
V.  Overseers  of  the  Poor,  2  Ran.  313;  Jacobs  v.  HiU,  2  Leigh, 
393 ;  Cox  v.  Thomas,  9  Grat.  323 ;  Crawford  v.  Tuck,  24  Grat. 
1*76,  and  Supervisors  v.  Dunn,  27  Grat.  622. 

There  is  but  one  other  question  raised  which  deserves  notice. 
It  is  the  claim  of  appellants  that  the  levy  made  by  Barrett,  their 
principal,  was,  except  as  to  some  five  hundred  dollars,  in  value 
of  the  stock  of  goods  levied  on,  made  by  him  by  virtue  of  the 
prior  executions  turned  over  to  him  by  one  Smith,  a  deputy  of 
Summerfield  Bolyn,  the  sheriff  of  Loudoun  county,  next  pre- 
ceding Barrett.  This,  too,  rests  upon  the  voluntary  statement 
made  by  Barrett  in  his  said  deposition,  given  before  the  commis- 
sioner who  took  the  account,  in  the  suit  of  Barrett,  sheriff  v. 
French,  Richards  &  Co.  and  others.  It  is  to  the  effect  that  some 
|500  in  value  of  the  goods  levied  on  had  been  added  to  the  stock 
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of  Boss,  after  the  return  day  of  the  executions  which  had  gone 
into  the  hands  of  the  preceding  sheriff.  But  Barrett  does  not 
even  intimate  that  he  was  ahle  to  identify  these  goods  and  levy 
upon  them  only.  In  fact,  he  could  not  say  this,  for  it  would 
have  appeared  manifestly  untrue.  What  goods  had  heen  re- 
moved by  Boss,  the  debtor,  since  the  return  day  of  the  prior 
executions,  was  the  very  thing  which  the  circuit  court  of  Lou- 
doun, with  the  aid  of  its  commissioners  and  counsel,  had  in  vain 
attempted  for  four  years  to  find  out.  Barrett  evidently  knew 
nothing  about  it.  He  only  knew  from  certain  bills  and  invoices 
that  a  portion  of  Boss's  stock  had  been  received  since  the  return 
day  of  the  prior  executions ;  but  he  did  not  pretend  that  those 
goods  were  in  the  stock  when  he  made  his  levy,  or  were  distin- 
guished or  distinguishable  from  the  stock  at  large. 

In  his  bill  in  his  suit  of  Barrett^  sheriff  v.  French^  Richards 
(k  Co.y  and  others^  Barrett  says  that  he  levied  on  the  entire  stock, 
and  sold  accordingly.  In  his  return  he  says  that  he  levied  on 
the  whole,  and  the  commissioner  who  took  the  account  reports 
the  same  fact.  And  throughout  the  entire  record  there  is  no 
evidence  that  Barrett  sold  the  goods  in  question  under  any  levy 
save  his  own. 

Counsel  for  the  appellants  insist,  however,  that  a  large  por- 
tion of  the  goods  levied  on  were  not  legally  liable;  in  other 
words,  that  it  was  legally  impossible  for  Barrett  to  levy  upon 
them,  because  they  say  they  were  in  the  custody  of  the  law 
under  senior  executions  in  the  hands  of  the  preceding  sheriff. 
The  claim  is  not  borne  out  by  the  record,  or  any  thing  therein. 
If  Barrett  made  an  excessive  levy,  or  upon  goods  in  the  legal 
custody  of  the  preceding  sheriff,  it  is,  or  was  for  the  parties  in- 
jured, to  complain  of  such  trespass.  Surely  the  appellees  could 
not  be  kept  out  of  their  just  rights  by  the  pretence  that  Barrett, 
as  sheriff,  had  exercised  the  important  functions  of  his  office  as 
the  mere  agent,  in  whole  or  part,  of  the  preceding  sheriff.  It 
is  for  the  purposes  in  hand  enough  that  Barrett  levied  upon  and 
sold  the  entire  stock  of  goods  under  color  of  his  office;  that  the 
Vol.  Lxxvn — 21 
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entire  proceeds  of  sale  went  into  his  hands;  that  the  circuit 
court  of  Loudoun  county  has  judicially  ascertained,  by  a  decree 
not  appealed  from,  how  that  fund  shall  be  distributed,  and  that 
the  appellees  respectively  are  entitled  to  the  sums  for  which 
they  have  obtained  judgments  at  law.  For  these  reasons  the 
said  judgments  of  the  circuit  court  of  Loudoun  county  are  both 
plainly  right,  and  must  be  affirmed. 

Affirmed. 
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Stigler  s  Ex'x  and  ai^.  v.  Stigler  and  als. 

February  15th,  1883. 

1.  Voluntary  Conveyances,  &.c.—Li/e  policies. —Under  Code  1873,  ch. 

114, 1  2,  so  far  as  the  means  of  insured  are  withdrawn  from  creditors  to 
pay  premiums,  they  are  entitled  out  of  the  proceeds  of  policy  to  have 
the  sums  so  paid,  applied  to  their  claims. 

2.  Qtuere. — Whether  steps  must  be  taken  within  fi\e  years  to  avoid  such 

payments. 

3.  Life  Policy — Construe  Hop. —^y  his  first  wife  insured  has  one  child,  and 

by  his  last,  five  children.    He  insured  his  life  for $5,000  "for  the  benefit 
of  his  wife  and  their  children."    The  widow  and  the  children  had  re- 
ceived those  proceeds,  leaving  debts  of  the  decedent  unpaid. 
Held: 

The  child  by  the  first,  as  well  as  the  children  by  the  last  wife,  is  en- 
titled to  share  the  proceeds  of  the  policy,  and  having  received 
their  shares,  they  and  the  widow  must  contribute  (to  the  extent 
of  the  premiums  paid  by  the  insured)  ratably  to  the  payment  of 
those  debts. 

4.  Guardians. — A  father  was  guardian  of  his  child,  and  had  in  his  hands 

funds  of  his  ward,  the  interest  whereof  the  court  authorized  him  to  apply 
to  the  ward's  maintenance  and  education ;  but  he  was  able  to  maintain 
and  educate  his  child  out  of  his  own  means,  and  there  is  nothing  to 
show  that  he,  for  that  purpose,  used  the  ward's  funds;  no  allowance 
will  be  made  for  such  maintenance  and  education  after  the  guardian- 
ship has  terminated. 

Appeal  from  decree  of  corporation  court  of  the  city  of  Lynch- 
burg, rendered  8th  August,  1878,  on  cross-bill  of  Florence 
Stigler,  filed  in  the  suit  of  James  M.  Booker  and  Joseph  Stigler 
against  Stigler's  executrix.  The  decree  being  in  favor  of  the 
complainant  on  her  cross-bill,  the  defendants  therein,  Marion 
Stigler,  widow  and  executrix   of  James  A.  Stigler,  deceased, 
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Thomas  T.  Munford,  guardian  of  John  R.  Stigler,  Joseph  A. 
Stigler,  Fannie  Stigler,  and  Benjamin  Stigler,  infant  children  of 
James  A.  Stigler,  deceased,  and  Samuel  D.  Preston,  guardian 
ad  litem  and  next  friend  of  the  said  infants,  obtained  an  appeal 
to  this  court.     Opinion  states  the  facts. 

Edward  S.  Brown,  for  the  appellants,  argued  that — 

I.  Proceeds  of  policies  for  the  benefit  of  the  wife  and  children 
of  the  insured  are  not  assets  of  his  estate. 

II.  If  husband  with  second  wife  insure  for  benefit  of  "his 
wife  and  their  children,*'  his  child  by  former  marriage  is  not  a 
beneficiary. 

III.  If  a  solvent  person  insure  for  the  benefit  of  his  wife  and 
children,  and  die  insolvent,  his  creditors  cannot  require  the  ben- 
eficiaries to  pay  from  the  proceeds  of  the  policies  an  amount 
equivalent  to  the  premiums  which  he  paid. 

IV.  The  executor  who  uses  his  own  money  in  paying  the  tes- 
tator's debts  should  be  refunded  out  of  the  assets  of  the  estate. 

V.  Rents  accruing  between  the  death  of  the  testator  and  a 
decree  for  sale  of  his  lands  go  to  his  devisees. 

VI.  When  one  court  has  appropriated  the  income  of  the  ward 
to  her  education  and  support,  it  is  not  competent  for  another 
court  to  exclude  this  disbursement  from  the  guardian's  account. 

Thomas  J,  Kirkpatrick,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

On  the  5th  day  of  April,  1858,  the  Mutual  Benefit  Life  In- 
surance Company,  incorporated  under  the  laws  of  the  state  of 
New  Jersey,  insured  the  life  of  James  A.  Stigler,  of  Lynchburg, 
for  the  benefit  of  his  wife,  in  the  sum  of  $2,000.  And  on  the 
17th  day  of  November,  1866,  the  iEtna  Life  Insurance  Com- 
pany, incorporated  under  the  laws  of  Connecticut,  insured  the 
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life  of  the  said  Stigler  "for  the  benefit  of  his  wife  and  their 
children"  in  the  sum  of  $5,000.  Policies  in  both  cases  were 
duly  executed  and  delivered  to  the  insured,  who  regularly  paid 
the  premiums  thereon  until  his  death,  which  occurred  in  Oc- 
tober, 1874.  He  died  leaving  a  small  estate,  real  and  per- 
sonal, which,  by  his  will,  he  devised  and  bequeathed  as  therein 
directed. 

He  was  twice  married,  and  by  both  wives  had  children.  By 
his  first  wife  he  had  two  children,  for  whom  he  qualified  as 
guardian  in  1857.  In  that  year  he  received  as  their  guardian, 
under  a  decree  of  the  circuit  court  of  Amherst  county,  the  sum 
of  |573.62f,  the  proceeds  of  the  sale  of  certain  real  estate  in- 
herited by  them  from  their  mother,  which,  by  the  decree  of  that 
court,  he  was  directed  to  invest  in  the  bonds  of  the  Orange  and 
Alexandria  Kailroad  Company,  the  semi-annual  interest  thereon 
to  be  applied  to  their  education  and  support,  but  the  principal 
to  be  held  as  real  estate  until  the  further  order  of  the  court. 

One  of  the  wards  afterwards  died,  whose  interest  was  in- 
herited by  the  survivor,  who  survives  her  father.  It  does  not 
appear  that  the  investment  was  made  as  directed  by  the  court, 
or  that  any  accounts  were  settled  or  kept  by  the  father  as  guar- 
dian of  the  children. 

By  his  last  wife  he  had  five  children,  who,  with  their  mother, 
are  now  living.  The  widow  qualified  as  executrix  of  the  will, 
but  made  no  settlement  of  the  estate  until  after  the  institution 
of  this  suit 

The  suit  was  brought  in  the  court  below  by  certain  creditors 
of  the  estate,  for  the  purpose  of  having  the  estate  settled  and 
their  debts  paid.  In  the  progress  of  the  cause  a  cross-bill  was 
filed  by  Florence  Stigler,  the  surviving  child  by  the  first  mar- 
riage, to  which  the  widow  and  her  children  and  the  guardian 
of  her  infant  children  were  made  parties  defendants.  She 
alleged  that  within  a  few  days  prior  to  the  filing  of  the  bill  she 
had  ascertained  for  the  first  time  that  her  father  had  been  the 
guardian  of  herself  and  her  deceased  sister.     She  represented 
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herself  to  be  an  unfortunate  and  ignorant  person,  unaccus- 
tomed to  the  transaction  of  business,  and  one  who  had  been  an 
object  of  great  solicitude  to  her  father  in  his  lifetime.  She 
charged  that  after  his  death  a  settlement  of  the  life  policies 
was  procured,  and  that  the  proceeds  thereof  had  been  divided 
among  the  widow  and  the  children  in  a  manner  utterly  dif- 
ferent from  that  directed  by  his  will.  She  insisted  upon  the 
facts  averred  in  the  bill,  that  the  legacy  left  her  in  the  will  was 
not  intended  as  a  satisfaction  of  her  father's  indebtedness  to 
her  as  her  guardian,  and  that  neither  of  the  policies,  although 
taken  out  by  him  in  the  name  of  the  wife  in  the  one  case,  and 
for  the  benefit  of  the  wife  and  their  children  in  the  other,  was 
not  a  consummated  gift,  but  remained  as  his  own  property; 
that  until  his  death  they  were  in  his  possession  and  under  his 
control;  that  he  paid  all  the  premiums  and  charges  thereon, 
and  that  they  passed  to  his  legatees  as  directed  by  his  will.  A 
copy  of  the  will  was  filed  with  the  bill,  from  which  it  appears 
that  the  money  to  be  collected  on  account  of  the  insurance  poli- 
cies was  disposed  of  as  follows :  One  thousand  dollars  to  be 
invested  in  good  stocks  or  bonds  for  the  benefit  and  support  of 
his  daughter,  Florence,  any  portion  of  it  remaining  at  her 
death  to  be  equally  divided  among  his  children  then  living. 
Four  thousand  dollars  to  be  in  like  manner  invested  for  the  sole 
and  separate  use  of  his  wife,  any  or  all  of  such  stocks  or  bonds 
to  be  sold  if  necessary  for  her  support,  and  such  as  might  re- 
main at  her  death  to  be  equally  divided  among  his  children. 
The  remainder  was  bequeathed  to  the  wife  absolutely. 

In  the  will  is  this  provision  :  "  Owing  to  the  severe  affliction 
of  my  daughter,  Florence  Stigler,  I  affectionately  request  that 
my  wife  shall  take  especial  care  of  her,  as  she  is  incapable  of 
taking  proper  care  of  herself,  and  will  need  a  mother's  care 
and  oversight,  confidently  believing  that  I  leave  her  in  safe 
hands." 

After  the  testator's  death,  the  insurance  policies  were  col- 
lected, and  the  proceeds  distributed  as  follows:  The  proceeds  of 
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the  first  were  paid  to  the  widow ;  the  proceeds  of  the  last  and 
larger  policy  were  divided  equally  among  her  and  the  children, 
including  Florence.  The  share  of  the  latter  was  deposited  in 
bank,  in  the  city  of  Lynchburg,  and  an  interest-bearing  certifi- 
cate, payable  to  her,  taken  therefor,  but  without  her  knowledge 
or  consent  Subsequently  it  was  withdrawn  from  bank  and  held 
by  the  widow. 

Both  the  widow  and  the  guardian  of  the  infant  children  an- 
swered the  bill.  The  answer  of  the  former,  so  far  as  it  is  mate- 
rial to  be  noticed,  averred  that  until  the  filing  of  the  cross-bill, 
the  respondent  had  no  intimation  from  any  source  that  the  es- 
tate of  her  testator  was  in  any  way  indebted  to  the  complainant, 
and  that  she  herself  had  no  knowledge  on  the  subject.  She 
admitted  that  the  insurance  policies  had  been  collected,  and  the 
proceeds  distributed  as  already  stated,  and  insisted  that  the  dis- 
tribution was  just  and  proper. 

The  guardian,  in  his  answer,  insisted  that  the  distribution  of 
the  proceeds  of  the  larger  policy  was  not  made  in  accordance 
with  the  rights  of  the  parties ;  that  it  was  taken  out  by  the  tes- 
tator for  the  benefit  of  his  wife  (the  widow)  and  their  children, 
and  that  the  complainant  in  the  cross-bill  being  a  child  by  a 
former  marriage,  was  not  included  within  its  terms.  He  denied 
that  the  proceeds  of  the  policy  were  assets  of  the  testator's  estate, 
and  insisted  that  the  share  paid  to  the  complainant  should  be 
decreed  to  be  returned  by  her  to  the  beneficiaries  named  in  the 
policy. 

The  case  was  referred  to  a  commissioner  to  take  the  proper 
accounts,  including  an  account  of  the  transactions  of  James  .A. 
Stigler  as  guardian  of  his  children  by  his  first  wife,  and  an  ac- 
count of  all  moneys  received  on  account  of  the  insurance  poli- 
cies on  his  life. 

The  accounts  directed  were  duly  taken  and  returned.  In 
making  up  the  guardian  account  the  commissioner  made  alter- 
nate statements.  In  the  one,  no  interest  was  charged  against 
the  estate  of  the  guardian  on  the  principal  sum  received  by  him 
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for  his  wards  in  1857;  in  the  other,  compound  interest  was 
charged.  An  exception  was  filed  by  Florence  to  the  first,  and 
by  the  widow  to  the  last.  The  court  overruled  the  last,  and 
sustained  the  first  exception,  and  approved  and  confirmed  the 
latter  statement  of  the  commissioner. 

When  the  cause  came  on  to  be  finally  heard,  the  court,  among 
other  things,  decreed  that  the  proceeds  of  the  two  policies  were 
chargeable  in  the  hands  of  the  several  beneficiaries  with  the 
payment  of  such  of  the  testator's  debts  as  existed  at  the  time  of 
the  payment  of  premiums  thereon.  But  that  they  were  so 
chargeable  only  to  the  extent  of  the  premiums  paid  by  him,  and 
that  for  the  payment  of  the  debts  the  beneficiaries  must  contri- 
bute in  proportion  to  the  sums  received  by  them  respectively, 
after  the  whole  of  his  other  estate,  liable  to  the  payment  of 
debts,  had  been  first  exhausted.  It  was  also  decreed  that 
Florence  Stigler  was  included  among  the  beneficiaries  in  the 
policy  for  $5,000. 

In  this  decree  six  errors  are  assigned  in  the  petition  for  appeal. 

1.  The  first  error  assigned  is,  that  the  court  below  erred  in 
holding  that  any  portion  of  the  proceeds  of  the  policies  were 
applicable  to  the  payment  of  the  testator's  debts.  In  support  of 
this  assignment,  we  are  referred  to  decided  cases  in  other  states. 
An  examination,  however,  of  those  cases  shows  that  the  decisions 
were  based  upon  peculiar  statutes  of  those  states,  or  were  gov- 
erned by  the  civil  law,  as  in  Louisiana,  and  are,  therefore,  not 
applicable  to  this  case. 

We  think  the  provisions  of  our  own  statute,  embraced  in  sec- 
tion two,  chapter  114  of  the  Code  of  1873,  is  decisive  of  the  ques- 
tion. The  material  portion  of  it  is  as  follows:  "Every  gift, 
conveyance,  assignment,  transfer  or  charge  which  is  not  upon 
consideration  deemed  valuable  in  law,  shall  be  void  as  to  cred- 
itors whose  debts  shall  have  been  contracted  at  the  time  it  was 
made.'* 

In  this  case  each  of  the  policies  was  intended  as  a  gift  to 
accrue  to  the  beneficiaries  therein  named.     When  the  premiums 
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on  them  were  paid,  the  insured  was  indebted.  The  obvious  in- 
tent of  the  statute  is  to  invalidate  as  against  existing  claims  of 
creditors  every  gift  or  voluntary  assignment  of  the  debtor's 
property,  without  regard  to  its  object  or  the  form  in  which  it  is 
made.  It  is  plain,  therefore,  that  to  the  extent  the  means  of  the 
insured  were  withdrawn  from  creditors  and  applied  to  the  pay- 
ment of  premiums  on  the  policies  in  question,  the  payments  were 
void  as  against  creditors,  and  that  they  were  entitled  to  have  the 
sums  so  paid  applied  to  the  discharge  of  their  claims,  out  of  the 
proceeds  of  the  policies.  . ^ 

Bat  counsel  for  appellants  insists  that  as  no  steps  were  taken 
to  avoid  the  payments  within  five  years  after  they  were  made, 
they  must  now  be  held  good  as  against  creditors.  Several  an- 
swers to  this  proposition  are  made  by  counsel  for  appellees.  It 
is  sufficient,  however,  to  say  that  the  point  was  not  made  in  the 
court  below,  and,  moreover,  that  the  cross-bill  was  filed  within 
five  years  after  the  complainant  therein  became  of  age,  and, 
therefore,  within  the  time  allowed  by  section  eighteen,  chapter 
146  of  the  Code  of  1873,  which  provides,  that  if  any  person  to 
whom  the  right  accrues  to  bring  an  action,  shall  be  at  the  time 
the  right  accrues  an  infant,  married  woman,  or  insane,  the  same 
may  be  brought  within  the  like  number  of  years  after  such  per- 
son becomes  of  age,  unmarried  or  sane,  that  is  allowed  to  a  per- 
son having  no  such  impediment  to  bring  the  same  after  the  right 
accrues. 

•2.  The  second  error  assigned  is,  that  Florence  Stigler,  a  child 
by  the  first  wife  of  the  insured,  was  held  to  be  one  of  the  bene- 
ficiaries in  the  policy  for  $5,000.  Interpreting  the  policy  in  the 
light  of  the  surrounding  circumstances,  as  such  instruments,  like 
other  written  instruments,  are  always  to  be  interpreted,  we  think 
the  court  below  correctly  so  held.  At  the  time  the  policy  was 
issued,  she  was  a  member  of  her  father's  household,  and  lived 
with  him  until  his  death.  She  was  an  afflicted,  helpless  child, 
and  wholly  dependent  upon  him.  Upon  the  second  marriage 
the  wife  assumed  towards  her  the  relation  of  a  mother,  and  for 
Vol.  Lxxvn — 22 
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aught  the  record  shows  to  the  contrary,  faithfully  discharged 
the  duties  incident  to  that  position  during  the  remainder  of  her 
fether's  life. 

For  years  before  his  death,  as  she  avers  in  her  bill,  she  was 
an  object  of  great  anxiety  and  solicitude  to  him.  To  the 
motherly  care  of  his  wife,  as  we  have  seen,  he  commended  her 
in  his  will,  confident  that  the  trust  would  not  be  abused.  It  is 
incredible,  in  view  of  the  facts  in  the  case,  that  when  insuring 
his  life  to  make  provision  for  his  wife  and  their  children,  he 
intentionally  excluded  from  its  benefit  the  one  who,  of  all  of 
them,  was  most  likely  to  need  it.  This  view  is  sustained  by 
the  already  quoted  provisions  of  his  will,  and  was  acted  upon 
by  the  parties  in  dividing  the  proceeds  of  the  policies  after  his 
death. 

A  similar  case  was  decided  by  the  supreme  court  of  New  York, 
in  which  the  facts  were  these :  The  insured,  who  had  been  twice 
married,  insured  his  life  for  the  benefit  of  his  wife  and  their 
children.  He  died,  leaving  surviving  him  the  wife  and  his  chil- 
dren by  his  first  wife.  He  left  no  children  by  the  second  wife, 
but  she  had  a  child  by  a  former  husband.  It  was  held  that  the 
proceeds  of  the  policy  went  to  the  widow  and  the  children  by 
the  first  wife  and  the  child  of  the  second  wife,  each  child  taking 
an  equal  sum.     See  Bliss  on  Life  Ins.  (2d.  ed.),  sec.  345. 

3.  The  third  error  assigned  is,  that  the  widpw  and  her  chil- 
dren were  held  liable  for  the  amount  of  premiums  paid  by  the 
testator  on  the  insurance  policies.  It  is  insisted  that  such  an 
issue  was  not  raised  in  the  cause,  and  that  the  decree  in  this 
particular  was  not  warranted  by  the  pleadings.  The  cross-bill 
charged  that  the  whole  of  both  policies  were  assets  of  the  estate^ 
and  that  out  of  their  proceeds  the  debt  due  the  complainant 
ought  to  be  paid. 

Without  broadly  deciding  the  question  thus  raised,  the  court 
below  held,  as  sufficient  for  the  purposes  of  the  case,  that  to  the 
extent  of  the  premiums  paid  by  the  insured,  the  proceeds  of 
the  policies  were  liable  to  his  then  existing  debte,  and  that 
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interest  was  chargeable  on  the  payments  so  made.  And  in  this 
there  was  no  error. 

4.  The  questions  raised  by  the  fourth  assignment  of  error  are 
sofficienily  disposed  of  by  what  has  already  been  said,  and  need 
not  be  further  noticed. 

6.  The  fifth  error  assigned  is,  that  the  executrix  was  not 
credited  with  payments  made  by  her  in  the  discharge  of  debts 
of  the  estate.  No  exception  to  the  commissioner's  report  was 
taken  on  this  ground,  and  she  appears  to  have  been  credited  by 
all  such  payments  as  she  claimed  to  have  made. 

6.  The  sixth  error  assigned  is  the  adoption  of  the  court  below 
of  the  commissioner's  statement,  in  which  compound  interest  is 
charged  against  the  estate  of  the  guardian. 

The  assignment  is  not  well  taken.  The  decree  of  the  circuit 
court  of  Amherst  county,  while  it  authorized,  did  not  require, 
against  the  guardian's  consent,  the  profits  of  the  ward's  estate 
to  be  applied  to  their  maintenance  and  education.  It  is  the  duty 
of  the  father,  if  of  sufficient  ability,  to  maintain  his  infant  child. 
It  is  only  when  he  is  unable  suitably  to  do  so  that  an  allowance 
for  that  purpose  out  of  the  infant's  estate,  if  any,  will  be  made 
by  a  court  of  equity;  otherwise  the  estate  will  be  allowed  to 
accumulate  for  the  infant's  benefit.  And  in  no  case  will  an 
allowance  be  made,  after  the  guardianship  has  terminated, 
without  the  clearest  proof  that  justice  requires  it.  Evans  v. 
Pearce  and  others^  15  Grat.  515  ;  Griffith  v.  Bird  and  others^  22 
Id.  80. 

In  this  case  the  father  was  able  to  maintain,  and  we  are  satis- 
fied from  the  evidence  did  maintain,  the  ward  out  of  his  own 
means.  We  find  nothing  in  the  record  to  justify  the  belief  that 
he  intended  to  use,  or  did  use,  the-  income  of  her  small  estate  to 
maintain  and  educate  her.  She  received  but  little  education, 
and  owing  to  her  mental  and  physical  infirmities  was,  perhaps, 
incapable  of  acquiring  more.  A  letter  written  by  her  and  filed 
in  the  cause,  is  no  less  illustrative  of  her  deficiency  in  under- 
standing and  intelligence  than  of  her  sad  condition  generally. 
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For  these  reasons,  as  shown  by  the  evidence  and  admitted  in  the 
pleadings,  she  was  an  object  of  great  solicitude  to  her  father. 
It  may  be,  indeed  it  is  probable,  that  he  was  not  aware  of,  or  did 
not  consider,  the  consequences  to  his  estate  of  a  settlement  of  his 
guardian  accounts.  But  that  does  not  justify  a  reversal  of  the 
decree  and  a  disregard  of  the  established  principles  upon  which 
such  accounts  are  settled. 

It  has  been  argued  that  the  proceeds  of  the  insurance  policies 
,  did  not  pass  by  the  testator's  will.  It  is  sufficient  to  say  that 
the  allegation  of  the  cross-bill  that  they  did  pass  by  the  will  is 
not  controverted  in  the  answers,  nor  is  the  ruling  of  the  court 
below  in  this  particular  assigned  as  error  in  the  petition  for 
appeal. 

It  was  also  argued  for  appellants,  but  is  not  assigned  €ks  error 
in  the  petition  for  appeal,  that  the  executrix  was  erroneously 
charged  with  certain  rents  of  real  estate  received  by  her  after 
the  death  of  her  testator. 

The  objection  was  not  made  in  the  court  below.  It  is  for  the 
first  time  made  here,  and  in  the  argument  of  counsel.  The 
question  does  not  arise  on  this  appeal,  and  we  are  not  at  liberty 
to  consider  it. 

Upon  the  whole  case,  we  are  of  opinion  to  affirm  the  decree. 

Richardson,  Lacy,  and  Hinton,  J's,  concurred. 
Fauntlbroy,  J.,  dissented. 
Decree  affirmed. 
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Western  Union  Telegraph  Co.  v.  Reynolds  Bros. 
February  15th,  1883. 

1.  Telegraph  Companies  are  not  public  carriers  in  the  strict  sense  of  the 

term,  yet  on  account  of  the  public  nature  of  their  employment,  they 
have  in  many  cases  been  held  to  a  very  similar  responsibility. 

2.  \TiEyi— Contract—Statute. — The  obligation  of  such  companies,  upon  pay- 

ment of  the  usual  charges  to  transmit  faithfully  and  promptly  all  mes- 
sages presented  for  transmission,  rests,  in  Virginia,  not  merely  on  con- 
tract, but  is  imposed  by  Code  1873,  ch.  65,  §  2. 
3-  Idem — Regulations.— Such  companies  may  make  their  own  regulations 
for  the  conduct  of  their  business,  but  they  must  be  reasonable  and  not 
in  conflict  with  any  liability  imposed  by  law,  and  they  cannot  relieve 
themselves  from  liability  for  the  improper  or  negligent  conduct  of  their 
servants  or  defective  character  of  their  instruments. 

4.  Idem — Negligence— Measure  of  damages.— VJherG   such  company  has 

received  a  message  for  transmission  and  the  usual  charges  according 
to  their  regulations,  it  is  bound  to  transmit  the  message  faithfully 
and  promptly,  whether  it  be  in  "  cipher  "  or  "  intelligible,"  and  should 
the  company  negligently  fail  to  transmit  such  message  altogether, 
or  to  transmit  it  faithfully  and  promptly,  it  will  become  liable  to  an 
•  action  for  damages  by  the  party  aggrieved,  and  the  measure  of 
damages  in  such  case  is  such  loss  as  the  party  aggrieved  has  sustained 
by  reason  of  the  wrongful  act  of  the  company  in  violation  of  the 
duties  imposed  on  it  by  law.  A  more  precise  statement  of  the  rule 
is :  The  company  is  liable  to  all  the  direct  damages  which  both  parties 
would  have  contemplated  as  flowing  from  the  breach  of  the  contract  or 
violation  of  the  duty,  if,  at  the  time,  they  had  bestowed  proper  attention 
to  the  subject,  and  had  been  fully  informed  of  all  the  facts. 

5.  Practice  at    Common    Law— Instructions. — Telegraph   Company  re- 

ceived a  cipher  message  for  transmission,  and  the  usual  charges  accord- 
ing to  its  regulations,  and  failed  altogether  to  transmit  it,  whereby  the 
sender  lost  a  large  sum  of  money,  and  brought  his  action  for  damages 
against  the  company.    At  the  trial  the  defendant  asked  the  court  to  in- 
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struct  the  jury  that  in  order  to  make  the  defendant  liable  for  more 
than  nominal  damages,  they  must  believe  from  the  evidence  that  the  de- 
fendant was  substantially  informed  of  the  meaning  of  the  message  and 
of  the  approximate  extent  of  the  plaintiff's  liability  to  loss  in  case  of 
failure  to  transmit  the  message  promptly  and  correctly.-  Court  below 
refused.    On  error  to  this  court, 

Held: 

The  instruction  was  improper  and  rightly  refused. 

6.  It>em— Erroneous  instruction — Right  verdict. — Court  below  gave  an 
erroneous  instruction ;  but  if  from  the  whole  record  the  appellate  court 
sees  that  even  under  correct  instructions  a  different  verdict  could  not 
have  been  rightfully  found,  it  will  not  reverse  the  judgment  and  send 
the  cause  back  for  a  new  trial. 

Error  to  judgment  of  corporation  court  of  city  of  Norfolk 
rendered  against  the  defendant  in  the  action  lately  therein  pend- 
ing, wherein  Keynolds  Brothers  were  plaintiffs,  and  The  West- 
ern Union  Telegraph  Company  was  defendant. 

The  facts  are  fully  set  forth  in  the  opinion  of  Judge  Lacy. 

Robert  Stiles,  for  the  appellant. 

Richard  Walke,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court: 

On  the  17th  day  of  October,  1878,  Reynolds  Bros.,  of  Norfolk, 
presented  at  the  office  of  the  Western  Union  Telegraph  Com- 
pany, in  that  city,  a  dispatch  to  be  sent  over  the  said  company's 
line  from  Norfolk  to  Manchester,  England.  The  telegraph 
company,  the  plaintiff  in  error,  received  this  message  together 
with  the  usual  charges  of  the  company,  for  sending  a  message 
of  like  kind,  and  undertook  to  send  it  forward. 

This  dispatch  was  never  sent  from  the  company's  office  in 
Norfolk,  and  so  never  reached  its  destination  in  Manchester, 
England. 

For  the  failure  to  send  this  dispatch,  the  telegraph  company 
was  sued  by  the  said  Reynolds  Brothers  in  the  corporation  court 
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of  the  city  of  Norfolk  in  September,  1879.  When  this  suit 
matured  and  came  on  for  trial,  there  was  a  verdict  for  the  plain- 
tiff for  $1,347.10,  and  judgment  was  entered  against  the  de- 
fendant company  accordingly  on  the  twenty-first  day  of  April, 
1880. 

From  this  judgment  the  telegraph  company  applied  to  this 
court  for  a  writ  of  error  and  supersedeas^  which  was  awarded 
on  the  6th  day  of  July,  1880. 

The  delinquency  of  the  telegraph  company  seems  to  be  as 
frankly  and  clearly  admitted  by  the  appellant,  as  it  is  charged 
and  proved  by  the  appellees.  There  is  no  question  here,  as 
there  was  none  in  the  corporation  court  of  Norfolk,  as  to  the 
neglect  and  entire  failure  of  the  telegraph  company  to  send  the 
dispatch  entrusted  to  it  for  transmission ;  and  there  is  an  admis- 
sion of  their  liability  to  damages  in  the  case,  the  only  question 
at  issue  between  the  parties  is  the  measure  of  damages. 

And  it  is  admitted,  and  is  equally  clear  from  the  evidence  in 
the  case,  that  the  actual  loss  sustained  by  Beynolds  Brothers 
was  the  amount  found  by  the  jury  of  $1,347.10,  nothing  being 
added  by  the  jury  as  punitive  or  vindictive  damages.  The  ap- 
pellant insists  that  the  only  damages  for  which  it  was  liable 
was  the  price  of  the  message  actually  paid  them.  The  ques- 
tion then  brought  by  this  case  before  this  court  is,  what  is  the 
measure  of  damages  for  which  a  telegraph  company  is  liable 
upon  a  failure  to  send  a  dispatch  received  for  transmission,  and 
upon  which  the  usual  charges  of  the  company  had  been  paid 
under  the  laws  of  this  state. 

The  statute  of  Virginia  in  regard  to  the  transmission  of  dis- 
patches by  telegraph  companies  is  as  follows : 

"It  shall  be  the  duty  of  every  telegraph  company  doing 
business  in  this  state  to  receive  dispatches  from  and  for  other 
telegraph  companies  or  lines,  and  from  and  for  any  person ;  and 
apon  the  payment  of  the  usual  charges  therefor,  according  to 
the  regulations  of  the  company,  to  transmit  the  same  faithfully 
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and  impartially,  and  as   promptly  as  practicable,  and  in  the 
order  of  delivery  to  the  said  company. 

"For  every  failure  to  transmit  a  dispatch  faithfully  and  im- 
partially, and  for  every  failure  to  transmit  a  dispatch  as 
promptly  as  practicable,  or  in  the  order  of  its  delivery  to  the 
company,  the  company  shall  forfeit  the  sum  of  one  hundred  dol- 
lars to  the  "person  sending,  or  wishing  to  send  such  dispatch, 
and  shall  moreover  be  liable  to  an  action  of  damages  by  any 
party  aggrieved  **  *  *  *  *  *  *  * 

Section  2d,  chapter  65,  Code  of  1873,  page  619. 

This  statute  was  enacted  by  the  legislature  in  1866,  and  has 
never  been  amended,  altered  or  repealed,  and  is  the  law  in  Vir- 
ginia. This  statute  provides  for  a  penalty  of  one  hundred  dol- 
lars in  every  case  of  a  failure  to  send  a  dispatch,  as  required  by 
law,  and  gives  moreover,  and  in  addition,  an  action  for  damages 
to  any  party  aggrieved  by  the  failure  of  any  telegraph  company 
to  send  a  dispatch  in  accordance  with  the  requirements  of  the 
law.  This  statute  has  never  been  construed  by  the  courts.  The 
only  reported  case  in  this  state  was  decided  before  the  passage 
of  the  act.  That  is  the  case  of  the  Washington  and  New  Orleans 
Telegraph  Co,  v.  Hobson^  reported  in  15th  Grat.  122.  Judge 
Daniel  delivered  the  opinion  of  the  court,  which  was  unanimous. 
That  case  was  not  referred  to  by  counsel  who  argued  this  C€we 
on  either  side. 

That  was  an  action  on  the  case  in  the  circuit  court  of  the  city 
of  Richmond,  instituted  by  John  (7.  Hobson  dt  Son  v.  The  Wash- 
ington and  New  Orleans  Telegraph  Co,  The  said  Hobson  & 
Son,  on  the  2d  of  March,  1854,  delivered  to  the  telegraph  com- 
pany, at  Richmond,  a  message  to  Smith  &  Co.,  of  Mobile,  and 
paid  the  sum  demanded  for  its  transmission.  The  message 
ordered  the  purchase  of  five  hundred  bales  of  cotton.  The  mes- 
sage was  changed  in  transmission  to  read  twenty-five  hundred 
instead  of  five  hundred.  Suit  was  instituted  and  tried  Novem- 
ber term,  1855;  the  verdict  was  for  17,341.45,  with  interest. 
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That  case  was  considered  and  decided  in  this  court  upon  many 
questions  growing  out  of  the  cii'cumstances  of  that  particular 
transaction,  the  proceedings  on  the  trial,  and  the  instructions 
given  and  refused  by  the  court,  which  are  not  applicable  to  this 
case.  In  that  case,  however,  it  was  decided  among  other  things, 
that  in  an  action  against  a  telegraph  company  for  damages  sus- 
tained by  the  plaintiffs  by  the  alteration  of  a  message  sent 
on  their  line,  whereby  an  order  to  the  plaintiflf's  factors  in 
Mobile  to  buy  five  hundred  bales  of  cotton  was  altered  to 
twenty-five  hundred  bales,  but  not  charging  negligence  in 
the  company,  an  instruction  that  the  defendants  are  not  re- 
sponsible as  common  carriers,  but  only  as  general  agents,  for 
such  gross  negligence  as  in  law  amounts  to  fraud,  is  not 
authorized  by  the  pleadings,  and  was  properly  refused.  In 
such  case,  if  the  company  is  liable  to  the  plaintiffs  for  dam- 
ages arising  from  the  alteration  of  the  message,  the  measure 
of  these  damages  is  what  was  lost  on  the  sale  at  Mobile  of 
the  excess  of  the  cotton  above  that  ordered,  or,  if  not  sold 
there,  what  would  have  been  the  loss  of  the  sale  of  the  cot- 
ton at  Mobile  in  the  condition  and  circumstances  in  which  it 
was  when  the  mistake  was  ascertained,  including  in  such  loss 
all  the  proper  costs  and  charges  thereon.  The  court  leaves  open 
the  question  whether  the  telegraph  company  could  be  held 
liable  as  common  carriers,  because  the  question  was  not 
properly  raised  in  that  case.  Judge  Daniel  in  his  opinion 
says:  "It  was,  I  think,  the  duty  of  the  defendants  in  error,  as 
soon  as  they  were  apprized  of  the  mistake  or  alteration  in-  their 
message,  and  of  the  purchase  by  their  factors  of  the  two  thou- 
sand and  seventy-eight  bales  of  cotton,  if  they  intended  to 
hold  the  company  responsible  for  the  excess  of  the  cotton  over 
the  five  hundred  bales  of  cotton,  to  have  notified  the  company 
of  such  intention,  to  have  made  a  tender  of  such  excess  to  the 
company  on  the  condition  of  its  paying  for  the  same,  and  all 
the  charges  incident  to  the  purchase,  &c.  The  principles  and 
rules  regulating  the  subject  required,  as  I  conceive,  a  sale  of 
Vol.  Lxxvn — 23 
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said  five  hundred  bales  of  cotton  also  at  the  nearest  market." 
In  that  case  the  company  had  offered  to  take  the  purchase  of 
the  cotton  upon  themselves,  and  this  offer  had  been  refused. 
In  the  judgment  of  the  court  we  find  the  following:  "That  the 
said  circuit  court  ought  to  have  instructed  the  jury  that  in  case 
they  should  find  for  the  said  defendant  in  error,  they  should,  in 
fixing  the  amount  for  which  to  render  their  verdict,  ascertain 
the  loss  sustained,"  &c.,  &a  From  the  comparative  obscurity  of 
the  whole  subject  at  that  time,  and  in  that  case  growing,  in 
great  measure,  out  of  the  subsequent  transactions  of  the  parties 
with  the  two  thousand  and  seventy-eight  bales  of  cotton  which 
was  purchased  under  this  mistake,  the  court  was  debarred  from 
passing  upon  many  questions  thereon,  but  the  measure  of  dam- 
ages does  not  seem  to  have  been  in  doubt,  and  was  declared  to 
be  the  loss  sustained  by  the  senders  of  the  message  in  con- 
sequence of  the  mistake  or  neglect  of  the  telegraph  company. 
At  the  time  of  the  decision  of  this  case  there  was  no  law  in  Vir- 
ginia which  declared  specially  that  it  should  be  the  duty  of  the 
telegraph  company  to  promptly  send  a  message  under  a  penalty. 

Since  that  time,  as  we  have  seen,  to-wit,  in  1866,  a  law  has 
been  enacted  by  which  a  telegraph  company  is  so  commanded 
and  directed,  and  every  telegraph  company  which,  since  that 
time,  has  refused  or  failed  to  promptly,  as  promptly  as  practica- 
ble^ transmit  a  dispatch  delivered  to  it  •  upon  which  the  usual 
charges  have  been  paid  according  to  the  regulations  of  the  said 
company,  has  violated  a  statute  of  this  state.  And  by  the 
general  law  of  this  state,  any  person  injured  by  the  violation 
of  any  statute,  may  recover  from  the  offender  such  damages  as 
he  may  sustain  by  reason  of  the  violation. 

See  fifth  section,  chapter  145,  Code  1873,  which  is  as  follows : 
"Any  person  injured  by  the  violation  of  any  statute,  may  re- 
cover from  the  offender  such  damages  as  he  may  sustain  by 
reason  of  the  violation,  although  a  penalty  or  forfeiture  for  such 
violation  be  thereby  imposed,  unless  the  same  be  expressly  men- 
tioned to  be  in  lieu  of  such  damages."     This  statute  was  adopted 
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upon  the  recommendation  of  the  revisers  in  their  report  to  the 
general  assembly  in  1847,  and  was,  as  reference  to  their  report 
shows,  recommended  and  adopted  as  a  general  statute,  and  it 
seems,  in  terms,  to  provide  for  the  measure  of  damages  in  any 
case  in  which  there  shall  be  an  injury  resulting  from  the  viola- 
tion of  any  statute  in  this  state. 

But  it  is  earnestly  contended  that  this  is  not  the  rule  for  the 
measure  of  damages  in  the  case  of  a  neglect  on  the  part  of  a 
telegraph  company  to  comply  with  the  law.  It  is  argued  with 
mnch  subtlety  that  a  telegraph  company  deals  with  an  agent 
which  no  power  can  chain,  and  which  brings  to  nought  the 
utmost  diligence  and  best  endeavor,  and  no  reasonable  man 
would  expect  a  company  to  contract  against  the  freaks  of  the 
lightning  or  the  electric  current.  However  all  that  may  be  in 
cases  to  which  it  may  be  applicable,  it  is  not  involved  in  this 
case.  This  is  a  case  of  the  utter  failure  of  the  company  to  send, 
or  attempt  to  send,  the  dispatch.  The  dispatch  was  delivered 
to  the  said  company,  and  was  not  sent  over  the  lines  at  all. 

It  is  also  admitted  by  the  appellant  that  in  ordinary  cases  of 
dispatches  of  a  business  character,  plainly  written  and  easily 
understood,  the  measure  of  damages  would  be  such  as  were 
actually  caused,  measured  by  the  actual  loss  sustained  by  the 
sender  on  account  of  the  failure  to  send  the  dispatch ;  but  it  is 
claimed  that  if  the  dispatch  is  written  in  what  is  called  cipher 
dispatch,  unintelligible  to  all  but  the  sender  and  receiver,  in 
such  case  the  appellant  claims  that  the  measure  of  the  damages 
is  only  what  was  paid  by  the  sender  to  the  company  for  the 
dispatch. 

In  this  case  the  dispatch  consisted  of  nine  letters,  to-wit: 
"N.  a.  r.  r.  e.  e.  n.  d.  a."  Connected  they  have  no  meaning  to  the 
uninitiated,  and  separated  they  still  signify  nothing  without  the 
key.  The  address  was  also  in  cipher,  but  was  registered  at  the 
oflBce  of  the  company  with  the  translation,  and  the  dispatch  was 
directed  to  be  sent  to  Manchester,  England.  If  the  3aid  mes- 
sage had  been  translated  at  the  company's  office,  then  it  is  con- 
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ceded  that  the  measure  of  damages  would  have  been  such  loss 
as  was  actually  sustained  by  the  sender ;  but  if  it  had  been 
translated,  and  had  been  intelligible,  it  would  not  have  been 
sent,  if  the  failure  to  send  was  either  the  result  of  accident  or 
of  wilful  negligence.  It  may  be  of  profit  to  briefly  examine 
the  decisions  under  which  this  distinction  has  grown  up  in  the 
courts  between  what  is  called  cipher  dispatches  and  those  that 
are  intelligible.  It  will  not  be  possible,  without  too  great  con- 
sumption of  time  and  too  much  swelling  the  proportions  of  this 
opinion,  to  examine  all  the  case  reported  on  this  subject,  for, 
although,  the  earliest  cases  are  yet  recent,  the  citations  in  this 
case  show  that  the  decisions  already  reach  over  all  the  states  of 
this  Union,  and  over  other  countries,  and,  although  but  a  few 
years  have  elapsed  since  the  invention  of  the  electric  telegraph, 
it  is  already  in  very  general  use.  "It  joins  provinces  and 
nations,  separated  by  streams  and  seas,  and  now  covers  our 
country  and  spans  the  ocean  between  the  two  great  continents, 
and  wherever  it  exists  it  is  largely  used  as  an  instrument  of 
communication  for  social,  business,  or  political  enterprise.  In 
Europe  and  in  this  country  there  are  laws  regulating  the  con- 
struction, establishment  and  use  of  the  electric  telegraph,  and 
they  embrace  a  wide  extent  and  variety  of  topics."  We  have 
to  do  in  this  case  chiefly  with  the  contract  between  the  sender 
of  a  message  and  the  telegraph  company  and  the  breaches  of 
this  contract. 

The  legal  character  of  a  company,  working  a  telegraph  line, 
hAs  been  the  subject  of  adjudication  in  many  cases.  In  some 
cases  they  have  been  distinctly  held  to  be  common  carriers,  and 
in  others  that  has  been  asserted  with  some  qualifications — in 
the  only  case  in  this  state  where  this  subject  has  been  con- 
sidered the  question  has  been  left  open,  as  we  have  seen  already 
in  considering  that  case.  In  the  case  of  Parka  v.  Alta  Califor- 
nia Tel  Co,,  13  Cal.  422,  the  court  says:  "The  rules  which 
govern  the  liability  of  the  telegraph  company  are  not  new, 
they  are  old  rules  applied  to  new  circumstances.     Such  com- 
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paniee  hold  themselves  out  to  the  public  as  engaged  in  a  par- 
ticular branch  of  business,  in  which  the  interests  of  the  public 
are  deeply  concerned.  They  propose  to  do  a  certain  service  for 
a  given  price.  There  is  no  difference  in  the  general  nature  of 
the  legal  obligation  of  the  contract  between  carrying  a  mes- 
sage along  a  wire  and  carrying  goods  or  a  package  along  a 
route.  The  physical  agency  may  be  different,  but  the  essential 
nature  of  the  contract  is  the  same.  In  both  cases  the  contract 
is  binding,  and  the  responsibility  of  the  parties  is  governed  by 
the  same  general  rules."  In  McAndrews  v.  Electric  Telegraph 
Company,  33  Eng.  L.  and  Eq.  180,  telegraph  companies  are 
spoken  of  as  being  in  the  position  of  carriers,  who  would  be 
liable  at  common  law,  but  who  may  limit  their  liability  by 
special  notice ;  but  the  only  question  before  the  court  in  that 
case  was  the  reasonableness  of  the  regulation  relieving  the  com- 
pany from  liability  for  unrepeated  messages.  A  similar  view 
was  taken  in  Bowen  v.  Lake  Erie  Tel.  Co.,  1  Am.  Law  Kegister, 
685,  where  it  was  held  that  telegraph  companies,  holding  them- 
selves out  to  transmit  dispatches  correctly,  are  under  obligation 
so  to  do  unless  prevented  by  causes  over  which  they  have  no 
control.  In  Baldwin  v.  United  States  Telegraph  Company, 
1  Lansing,  125,  these  companies  are  regarded  substantially  as 
conmion  carriers. 

In  Bimey  v.  ^.  F.  and  Wash,  Printing  Telegraph  Co.,  18 
Md.  341,  it  is  held  that  the  telegraph  companies  cannot  be  held 
responsible  as  common  carriers  are  at  common  law  for  the  safe 
ddivery  of  their  messages;  that  a  telegraph  company,  owing  to 
the  innumerable  causes  which  may  disturb  the  security  of  its 
lines,  would  be  almost  as  often  open  to  liability  because  of  the 
providences  of  God  unknown  to  it,  as  because  of  any  other  rea- 
son, and  should  be  regarded  as  a  bailee  performing  for  its  em- 
ployer, through  its  agents,  a  work  according  to  certain  rules  and 
regulations ;  and  in  De  Butte  v.  N.  Z,  Alh.  and  Buffalo  Tel. 
Co.,  1  Daly  (N.  Y.)  547,  the  court  of  common  pleas  say:  "These 
reasons  which    are   usually    assigned   for    the    extraordinary 
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responsibility  of  common  carriers,  cannot  be  regarded  to  the 
same  extent  as  applicable  to  telegraph  companies,  nor  are 
there  any  reasons  in  our  judgment  why  they  should  be  held 
liable  to  any  extent  to  the  responsibility  of  insurers  for  the  cor- 
red  transmission  and  delivery  of  intelligence." 

Similar  views  are  expressed  by  the  supreme  court  of  New  York 
in  Breese  v.  U,  States  Telegraph  Co.,  45  Barb.  274,  and  by  the 
supreme  court  of  New  York  in  the  case  of  Leonard  v.  N.  Z,  dhcy 
Tel.  Co.,  41  N  Y.  544,  and  in  New  York  and  Wash.  Tel.  Co.  v. 
Dryhurg,  35  Pa.  St.  R.  298 ;  Shields  v.  Wash,  and  New  Orleans 
Tel.  Co.,  11  Am.  L.  Journal,  311;  West.  U.  Tel.  Co.  v.  Carew, 
15  Mich.  525. 

And  in  the  case  of  Ellis  v.  Am.  Tel.  Co.,  13  Allen,  226,  it  was 
held  that  the  provisions  of  the  statutes  of  Massachusetts  con- 
cerning telegraph  companies  apply  to  foreign  companies  doing 
business  in  that  state.  While  it  seems,  from  an  examination  of 
many  decisions,  that  the  weight  of  judicial  opinion  is  that  tele- 
graph companies  are  not  common  carriers  in  the  strict  sense  of  the 
term,  yet  on  account  of  the  public  nature  of  their  employment 
they  have  been  held  in  many  cases  to  a  very  similar  degree  of 
responsibility.  In  the  case  of  Baldivin  v.  U.  S.  Tel.  Co.,  cited 
above,  it  is  held  that,  "  Although  telegraph  companies  are  not, 
strictly  speaking,  public  carriers  for  the  reason  that  they  do  not 
have  tangible  possession  of  goods,  which  can  be  destroyed  or 
stolen,  yet  from  the  public  nature  of  their  employment,  the 
important  matters  confided  wholly  to  their  care  and  the  skill 
and  fidelity  required  in  the  proper  performance  of  their  duties, 
their  legal  characteristics  become  so  analogous  to  those  of  com- 
mon carriers  that  the  law  must  consider  them  as  such,  subject 
only  to  such  modifications  as  the  peculiar  nature  of  their  busi- 
ness renders  necessary.  And  also  in  a  case  already  cited  it  is 
said :  "  Like  the  business  of  common  carriers,  the  interests  of  the 
public  are  so  largely  incorporated  with  it  that  it  differs  from 
ordinary  bailments,  which  parties  are  at  liberty  to  enter  into  or 
not,  as  they  please.'*     The  common  carrier  makes  his  contracts 
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nnder  special  rules  of  law.  The  essentials  of  these  are  that  he 
is  regarded  as  a  quasi  public  officer,  entering  into  definite  rela" 
tions  with  the  public,  and  having  on  this  ground  some  peculiar 
rights  and  some  peculiar  obligation.  Another  obligation  of  the 
common  carrier  is  that  he  is  bound  to  treat  all  the  public  alike, 
aod  to  carry  all  goods  offered  to  them.  This  is  required  by 
many  of  the  statutes  of  other  states  and  is  certainly  required  by 
the  statute  of  Virginia,  of  telegraph  companies.  The  telegraph 
oompanies  advertise  publicly  that  they  will  transmit  messages. 
This  is  an  offer  to  the  public  and  to  all  who  compose  it,  and 
when  any  one  to  whom  this  offer  is  made,  accepts  it  by  tendering 
a  message,  the  offer  and  acceptance  constitute  a  contract ;  this  is 
like  a  common  carrier. 

It  cannot,  however,  be  claimed  that  the  obligation  of  a  tele- 
graph company  to  send  a  message  grows  entirely  out  of  the 
contract  with  the  sender  in  Virginia ;  in  this  state  the  obligation 
rests  upon  them  for  the  accurate  transmission  and  faithful  deliv- 
ery of  messages  under  the  statute^  as  we  have  seen,  as  it  does 
upon  inn-keepers,  common  carriers,  and  the  like,  upon  whom 
legal  duties  rest,  resulting  from  their  occupation  and  profes- 
sion, and  who  owe  a  duty  to  the  public  irrespective  of  their  en- 
gagements in  particular  instances.  See  Heyward  v.  McGracken^ 
2d  Howard,  608.  In  the  case  of  Playford  v.  United  Kingdom 
Td,  Co.,  L.  R  4,  Q.  B.  TOY,  the  court  of  Queen's  Bench  say: 
"  We  cannot  agree  with  the  judgment  given  in  the  American 
courts  in  the  cases  cited  in  the  argument,  that  there  is  any 
analogy  between  a  consignment  of  goods  through  a  carrier 
and  the  transmission  of  a  telegram,  the  obligation  of  the 
company  rests  entirely  upon  contracts.''  As  we  have  seen,  this 
cannot  be  true  in  any  staie  or  country  where  the  obligation 
rests  upon  them  under  the  statute^  and  where  there  is  an 
obligation  resting  upon  them  under  the  statute  to  send  a  tele- 
gram in  advance  of  any  contract  whatever ;  and  in  Virginia  a 
telegraph  company  cannot  refuse  to  make  the  contract  with  the 
sender  without  violating  a  penal  statute  of  this  state ;  and  if 
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they  are  under  obligations,  which  they  cannot  avoid,  to  send 
every  dispatch  which  is  offered,  how  can  their  obligation  be 
said  to  rest  upon  the  contract  alone  ?  Their  obligations  under  the 
laws  of  this  state  are  such  that  they  are  compelled  to  make  the 
contract,  and  when  it  is  made  by  receiving  the  message  and  the 
price  for  its  transmission,  according  to  their  own  regulations, 
they  are  under  obligations  to  send  it,  both  under  their  contract 
to  send  it,  and  under  the  law  which  makes  it  their  duty  to  send 
it.  See  Hey  ward  v.  McCracken,  cited  above.  And  to  this  end 
they  are  bound  to  have  suitable  instruments  and  competent 
servants,  and  see  that  the  service  rendered  to  applicants  is  ren- 
dered with  the  care  and  skill  which  its  peculiar  nature  requires. 

In  the  case  of  Sweatland  v.  Illinois  and  Miss,  Tel  Co.^  17 
Iowa,  433,  after  the  message  was  received  the  instrument 
began  to  splutter,  and  it  turned  out  that  the  message  was  inac- 
curately sent.  Upon  the  trial  it  was  proved  that  the  instru- 
ment was  defective,  and  the  company  was  held  liable.  They 
must  send  messages  in  the  order  in  which  they  are  received, 
except  in  such  cases  as  the  statute  authorizes  preferences  to  the 
government,  &c. ;  and  they  must  send  them  with  promptitude. 

In  the  message-blanks,  now  commonly  used,  the  conditions 
are  printed  upon  the  face  of  the  paper  in  such  a  manner  as  to 
make  them  a  part  of  the  contract  for  transmission.  This  the 
company  may  do,  provided  the  conditions  are  reasonable,  as 
they  are  entitled  to  make  all  reasonable  rules  for  the  conduct  of 
their  affairs.  This  reasonableness  will  be  dependent  upon  the 
circumstances  of  the  case  and  the  rulings  of  the  court  applying 
the  law  to  the  facts.  By  these  rules  they  may  require  pre- 
payment under  our  statute  and  other  stipulations,  such  as  an 
application  for  redress  within  a  reasonable  time,  and  due  notice 
of  any  claim  for  damages  within  a  reasonable  time ;  and  these 
regulations  must  be  applied  with  due  regard  to  rights  of 
senders.  A  rule  that  the  company  would  not  be  answerable  for 
damages,  unless  the  claim  was  presented  within  sixty  days  after 
the  message  was  sent,  was  held  reasonable  and  obligatory  on  the 
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sender,  who  had  notice  of  it,  in  Wolf  v.  Western  U,  Tel.  Co,, 
62  Penn.  St.  83 ;  but  if  it  should  turn  out  from  any  cause  that 
knowledge  of  the  injury  was  withheld  by  the  company  or  their 
agents  unreasonably,  or  that  the  message  was  not  sent  at  all, 
and  information  did  not  come  to  the  sender  until  the  expiration 
of  the  company's  period  of  limitation,  the  ruling  would  seem  to 
be  properly  the  other  way. 

These  conditions  must  not  only  be  reasonable,  but  they  must 
be  reasonably  construed;  and  a  company  would  not  be  held  able 
thus  to  make  a  contract  against  all  liabilities,  nor  indeed  against 
any  liability  imposed  by  the  law  upon  them,  nor  relieve  them- 
selves from  liability  for  the  improper  or  negligent  conduct  of  its 
servants.  See  the  case  of  Eocpreas  Co,  v.  Caldwell,  21  Wallace, 
265.  Telegraph  companies,  like  railroad  companies,  owe  impor- 
tant duties  to  the  public.  Generally  there  are  no  competing  lines, 
and  if  so  the  business  is  necessarily  in  the  hands  of  a  few. 
These  companies  must  act  in  good  faith  toward,  the  public,  and 
cannot  by  general  conditions  demand  unreasonable  concessions 
from  those  proposing  to  send  messages. 

It  is  not  necessary  to  discuss  what  might  lawfully  be  done  by 
a  special  contract,  but  companies  cannot  adopt  general  printed 
rules,  exacting  as  a  condition  for  sending  messages  that  the 
sender  shall  exonerate  or  release  the  company  from  damages 
caused  by  defective  instruments,  or  by  want  of  proper  skill  in 
the  operators,  or  by  their  failure  to  use  due  care.  See  Gilder- 
deeve  v.  U.  S.  Td.  Co,,  29  Md.  232. 

In  Baldwin  v.  U,  8.  Tel,  Co.,  1  Lansing,  126,  it  was  held  with 
regard  to  notices  limiting  the  liability  of  the  company,  that 
"  the  same  rule  applied  to  them  as  to  common  carriers,  and  that 
their  liability  would  not  be  limited  by  the  notices,  even  if 
brought  to  the  knowledge  of  the  sender."  The  same  rule  has 
been  applied  in  many  other  cases.  When  a  company  has  once 
been  ascertained  to  be  liable  for  damages  under  the  rules  and 
principles  stated  above,  in  this,  as  in  every  other  case,  the  mea- 
sure of  these  damages  must  be  fixed  by  some  rule  which  should 
Vol.  Lxxvn — 24 
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be  generally  understood  and  well  settled.  We  have  seen 
one  Virginia  statute  upon  this  case  in  this  regard.  The 
rule  of  damages  is  thus  laid  down  by  Earle,  J.,  in  the  case 
already  cited  of  Leonard  v.  N,  Y.  dc,  Tel  Co,,  41  N.  Y.  544, 
"The  measure  of  damages  to  be  applied  to  cases  as  they  arise, 
has  been  a  fruitful  subject  of  discussion  in  the  courts."  The 
difficulty  is  not  so  much  in  laying  down  general  rules  as  in  ap- 
plying them.  The  cardinal  rule  undoubtedly  is  that  the  one 
party  shall  recover  all  the  damages  which  have  been  occasioned 
by  the  breach  of  contract  by  the  other  party.  But  this  rule  is 
modified  in  its  application  by  two  others.  The  damages  must 
flow  directly  and  naturally  from  the  breach  of  contract,  and  they 
must  be  certain  both  in  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed.  Under  this  latter  rule,  speculative, 
contingent  and  remote  damages,  which  cannot  be  directly  traced 
to  the  breach  complained  of,  are  excluded.  Under  the  former 
rule  such  damages  are  only  allowed  as  may  fairly  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties,  when  they 
made  the  contract,  as  might  naturally  be  expected  to  follow  its 
violation.  It  is  not  required  that  they  must  have  contemplated 
the  actual  damages  which  are  to  be  allowed ;  but  the  damages 
must  be  such  as  the  parties  may  be  fairly  supposed  to  have  con- 
templated when  they  made  the  contract.  A  more  precise  state- 
ment of  the  rule  is,  that  a  party  is  liable  for  all  the  direct  dam- 
ages which  both  parties  would  have  contemplated  as  flowing 
from  its  breach,  if  at  the  time  they  entered  into  it,  they  had  be- 
stowed proper  attention  upon  the  subject,  and  had  been  fully 
informed  of  the  facts." 

In  that  case,  the  measure  of  damages  was  held  to  be  the  dif- 
ference in  the  market  prices  of  the  salt  at  Chicago  and  at  Oswego 
on  the  day  of  shipment,  together  with  the  charges  of  transporta- 
tion. 

In  the  case  o{  Squire  v.  West.  U.  Tel  Co,,  98  Mass.  232,  plain- 
tiffs had  accepted  by  telegraph  an  offer  for  the  sale  of  a  number 
of  hogs  in  Buffalo.     The  dispatch  was  not  promptly  delivered, 
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and  the  hogs  were  sold  to  another  party.  The  court  said  the 
damages  should  be  such  a  sum  as  would  compensate  the  plaintiffs 
for  the  loss  and  injury  sustained  by  them.  Where  the  dispatch 
directed  the  immediate  attachment  of  property  on  a  suit  in 
plaintiffs'  favor,  and  by  reason  of  delay  in  transmission,  the  op- 
portunity for  making  the  attachment  was  lost,  the  company  was 
held  liable  to  pay  the  whole  sum  which  would  have  been  se- 
cured had  the  attachment  been  seasonably  made.     13  Cal.  422. 

In  the  case  of  Bittenhouse  v.  Independent  Line  of  Telegraphy 
1  Daly,  474,  it  was  held  that  so  long  as  the  words  were  plain, 
the  fact  that  the  meaning  was  unintelligible  to  the  operator 
would  not  discharge  the  company. 

So  in  Boicen  v.  Lake  Erie  Tel,  Co.,  1  Am.  Law  Reg.  685. 
When  an  order  is  sent  by  telegraph  for  the  purchase  of  an  article, 
and  by  mistake  the  name  of  another  article  is  substituted,  and 
the  receiver  purchases  this  last  named  article,  the  company  is 
held  liable  for  the  damages  resulting  from  the  failure  to  pur- 
chase the  article  actually  ordered,  &c. 

And  this,  as  we  have  seen,  was  held  in  the  case  of  Wash,  and 
New  O.  Tel.  Co.  v.  Hobson,  15  Gratt.  122. 

In  the  case  of  Hadley  and  al,  v.  Baxendale  and  others,  9 
Exchequer  R,  p.  341,  much  relied  on  at  bar,  the  rule  of  damages 
\%  stated  in  that  case  to  be  as  follows: 

"When  two  parties  have  made  a  contract,  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive 
with  reference  to  such  breach  of  contract,  should  be  such  as  may 
fairly  and  reasonably  be  considered  either  arising  naturally — 
i.  6.,  according  to  the  usual  course  of  things — from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it." 

In  the  case  of  The  Western  Union  Tel.  Co.  v.  Bertrand,  su- 
preme court  of  Texas,  in  delivering  the  opinion  of  the  court 
in  that  case,  Watts,  J.,  said : 
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"In  the  transmission  and  delivery  of  messages,  telegraph 
companies  must,  from  the  nature  of  the  business  in  which  they 
are  engaged,  and  their  relations  to  the  general  public,  be  held  to 
a  strict  rule  of  diligence.  They  accept  benefits  and  franchises 
granted  by  laiVy  including  the  extraordinary  right  of  eminent 
domafin.  The  considerations  that  induce  the  public  to  confer 
these  rights  and  franchises  is,  that  it  may  thereby  be  furnished 
with  a  safe  speedy  means  for  the  prompt  transmission  of 
information  between  places  remote  from  each  other;  and  as 
these  corporations  are  on  the  one  hand  created  for  the  accommo- 
dation and  convenience  of  the  public,  and  on  the  other  organ- 
ized and  put  in  operation  for  the  mutual  profit  of  the  mem- 
bers, the  law  assigns  them  a  sort  of  dual  position.  In  their 
relation  to  and  with  the  public  they  are  deemed  a  kind  of  pub- 
lic institution,  strictly  private.  The  law  recognizes  this  two- 
fold character  of  these  corporations,  and  regulates  and  deter- 
mines their  rights  accordingly." 

In  the  case  of  Griffin  v.  Colver,  16  N.  Y.  489,  Selden,  J., 
treating  of  the  measure  of  damages  said : 

"The  party  injured  is  entitled  to  recover  all  his  damages, 
including  gaiiis  prevented,  as  well  as  losses  sustained.  The 
amount  which  would  have  been  received;  if  the  contracts  had 
been  kept,  is  the  measure  of  damage  if  the  contract  is  broken." 

An  important  distinction  has  been  drawn  in  some  of  the 
cases,  to-wit:  that  in  a  case  where  the  dispatch  was  not 
delivered,  in  suit,  by  the  person  entitled  to  receive,  held  that 
the  contract  was  not  made  with  receiver  of  the  telegram, 
and  he  was  not  entitled  to  sue.  Playford  v.  United  Kingdom 
Electric  Tel,  Co,,  Allen's  cases,  p.  438.  This  distinction  can- 
not hold  under  our  laws,  which  gives  right  of  action  to  the 
receiver  in  the  same  manner  as  to  the  sender,  and  directs 
under  a  penalty  the  same  promptitude  and  due  care  as  to 
the  receiver,  or  the  delivery  of  the  message,  as  to  the  trans- 
mission of  the  message.     See  third  section,  chapter  sixty-five, 
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Code  1873.  The  duties  and  obligations  of  telegraph  com- 
panies to  the  public  have  been  in  all  the  states  the  subject 
of  legislative  action;  in  most  of  the  states  the  laws  are  very 
rigid  and  stringent;  in  some  states  the  company  is  not  only 
liable  for  fines  and  forfeitures,  but  to  action  for  damages,  but 
the  offending  officers  and  agents  are  declared  liable  to  heavy 
fine  and  long  imprisonment.  Rev.  Laws  of  Nevada,  sec. 
3,500-3,505.  In  other  states  they  are  subject  to  the  general 
rules  of  law,  and  included  under  the  general  rule  concerning 
corporations  generally.  Statutes  of  Minn.,  section  eighty-three, 
page  903.  In  still  other  states  the  fine  or  forfeiture  is  more 
limited,  and  is  measured  by  the  amount  paid  for  the  message. 
Eev.  Statutes  of  Maine,  sections  one  and  two,  chapter  fifty-three. 
In  the  state  of  Colorado  the  company  is  held  liable  for  all 
damages  resulting  from  their  negligent  failure  to  perform  their 
duties  and  obligations  to  the  public.  Genl  Laws  of  Colorado, 
pages  178  and  292. 

In  Virginia  there  is  no  distinction  drawn  by  law  between  one 
class  of  messages  and  other  classes.  The  second  section  of  chap- 
ter sixty-five.  Code  1873,  denounces  a  penalty  for  every  failure 
to  transmit  a  dispatch,  &c.  There  is  no  distinction  drawn  in 
the  law  as  to  one  sort  of  promptitude  with  reference  to  one  kind 
of  dispatch,  and  another  sort,  and  less  degree  of  promptitude 
with  reference  to  another  kind  of  dispatch.  A  telegraph  com- 
pany in  this  state  is  required  to  send  every  dispatch  presented 
to  it,  on  which  the  usual  charges  are  paid  according  to  the  reg- 
ulations of  the  company.  The  degree  of  negligence  in  each 
ca«e,  and  the  extenuating  circumstances  attending,  will  depend 
upon  the  character  of  each  case.  If  the  company  will  strictly 
perform  its  obligations,  and  is  in  no  default  on  its  part,  the  law 
makes  provision  for  its  protection  as  in  the  case  of  all  common 
carriers  or  institutions  in  which  the  public  has  rights. 

In  this  case  the  company  entirely  failed  to  do  anything  on  its 
part,  except  to  make  the  contract,  receive  the  message  and  the 
price,  the  usual  charge  for  sending  the  same  according  to  the 
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regulations  of  the  company,  and  then,  so  far  as  this  record 
shows,  threw  the  dispatch  away,  and  did  nothing  more.  And 
the  said  company  seeks  to  justify  this  neglect  and  failure  of  duty 
on  its  part  by  drawing  a  subtle  and  fine  spun  theory  about  the 
character  of  the  dispatch,  it  not  being  understood  by  the  com- 
pany as  to  its  full  meaning,  and  as  to  what  the  courts  have  de- 
cided in  this  country  and  in  England  about  cipher  dispatches. 
If  the  company  had  not  undertaken  to  send  this  dispatch  upon 
the  ground  that  it  was  unintelligible  to  it,  then  this  defence 
might,  perhaps,  be  considered ;  but  the  distinction  between  the 
two  sorts  of  dispatches,  which  would  relieve  the  company  from 
.obligation  to  send  a  dispatch  which  they  have  agreed  to  send, 
and  which  they  have, received  money  to  send,  and  which  they 
are  bound  by  the  law  to  send,  is  not  founded  on  the  law,  and  we 
do  not  think  it  is  founded  on  any  sound  legal  principles.  If  there 
was  any  contemplation  between  the  parties  as  to  the  damages, 
or  if  there  had  been  any  contemplation  at  the  time  of  the  con- 
tract between  them  of  the  damages  likely  to  be  demanded  on 
the  one  hand,  and  to  be  payable  on  the  other,  it  is  difficult  to 
discover  on  what  basis  their  joint  views  could  have  rested  on  this 
subject  of  damages,  upon  a  failure,  other  than  the  one  we  have 
considered — to-wit,  the  amount  in  which  one  party  is  injured  by 
the  neglect  of  the  other  to  perform  his  contract  on  his  part — 
to-wit,  the  loss  sustained. 

It  seems  that  in  this  case  whatever  may  have  been  the  reason 
in  other  cases,  the  obligation  of  the  company  to  send  this  dis- 
patch looked  at  solely  from  a  stand-point  of  a  contract  between 
the  parties,  is  in  no  degree  lessened  by  the  fact  that  the  dispatch 
was  a  set  of  nine  letters^  instead  of  nine  words — words  are  sent 
over  the  wires  by  letters,  and  letters  have  to  be  sent  in  order  to 
send  words.  It  was  less  difficult  to  send  a  set  of  nine  letters 
than  to  send  the  same  number  of  words,  and  it  is  shown  to  be 
the  every  day  business  of  the  company  to  send  a  set  of  letters  or 
a  set  of  words,  as  they  may  be  requested,  and  there  is  nothing  to 
show  that  the  task  of  the  company  was  increased  or  made  more 
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difficult  by  the  agreement  with  the  appellees  to  send  the  dis- 
patch composed  of  the  nine  letters  mentioned  above  composing 
the  said  telegram.  The  statute  of  Virginia  imposing  the  obli- 
gation upon  the  telegraph  company  to  promptly  send  a  dispatch 
is  plain  and  unequivocal  in  its  terms,  and  it  is  only  by  going 
outside  of  its  language,  and  thus  beyond  the  law  itself,  that  any 
question  can  be  raised  or  suggested  as  to  its  meaning.  The  object 
of  the  legislature  in  enacting  it,  is  obvious  enough,  but  upon  in- 
spection of  the  journal  of  the  house  of  delegates,  1865-6,  we  find 
that  on  the  15th  of  January,  1866,  the  house  of  delegates  in- 
structed the  law  committee  to  report  to  that  body  what  legisla- 
tion is  necessary  to  secure  greater  promptitude  in  the  transmis- 
sion and  delivery  of  messages  by  telegraph  companies ;  and  soon 
after  that  committee  reported  the  bill  which  is  the  present  law. 
The  object  of  the  law  then  was,  as  its  terms  import,  to  secure 
greater  promptitude  in  the  transmission  and  delivery  of  dis- 
patches. Shall  this  court  enforce  the  law  as  it  is  written,  or  go 
outside  its  plain  terms  to  find  a  different  meaning? 

To  say  that  under  this  law  a  company  naay  send  a  message  or 
not,  as  it  may  happen  to  fancy,  unless  the  message  is  plain 
and  intelligil))e,  and  written  out  in  full,  would  be  to  entirely 
destroy  the  act  of  the  legislature,  and  leave  these  companies 
without  other  restraint  than  that  which  is  self-imposed. 

Few  dispatches  are  ever  perfectly  plain  and  full  in  their 
meaning,  and  a  vast  proportion  of  all  their  business  is  done 
either  in  cipher,  or  disconnected  words  or  sentences. 

We  are  of  opinion  that  the  law  should  be  enforced,  and  if  the 
legislature  shall  see  fit  to  draw  a  distinction  between  different 
sorts  of  messages,  it  will  more  properly  come  within  the  scope  of 
their  powers. 

In  this  case  the  court  was  asked  by  the  defendant  to  instruct 
the  jury,  that  in  order  to  hold  the  defendant  liable  for  more  than 
nominal  damages,  they  must  believe  that  the  defendant  com- 
pany was  substantially  informed  of  the  meaning  and  purport  of 
the  message  in  said  telegram  contained,  and  of  the  facts  and 
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approximate  extent  of  the  plaintiff's  liability  to  loss  in  case  of 
failure  to  transmit  the  said  telegram  promptly  and  correctly. 

This  instruction  was  properly  refused  by  the  court,  and  there 
was  no  error  in  such  refusal  of  the  court;  and  there  was  no 
error  in  the  refusal  of  court  to  give  any  instruction  asked  for 
by  the  defendant,  for  reasons  already  stated.  The  said  cor- 
poration court  of  Norfolk  did  err,  however,  in  giving  to  the 
jury  the  instruction  given  by  the  court  in  lieu  of  those  asked 
for  by  the  defendant,  which  are  substantially  the  same  as  those 
asked  for  by  the  defendant,  and  should  not  have  been  given  to 
the  jury,  for  the  reasons  already  stated. 

But  as  the  verdict  of  the  jury  is  plainly  right,  the  said  court 
did  not  err  in  refusing  to  set  it  aside.  The  court  is  of  opinion 
that  there  is  no  error  in  the  record  which  has  worked  an  injus- 
tice either  to  the  plaintiff  or  defendant  below,  and  upon  the  prin- 
ciples of  the  case  of  The  Bank  of  Danville  v.  Waddill,  2*7  Gratt. 
448,  the  court  will  not  reverse  and  remand  the  case  for  an 
error  which  has  not,  as  appears  by  the  record,  resulted  in  any 
injury  of  which  the  appellant  can  complain. 

The  jury  has  assessed  the  damages  in  violation  of  what  may 
be  claimed  to  be  the  clear  meaning  of  the  instrubtions  of  the 
court  below ;  but  the  verdict  is  nevertheless  plainly  right,  and 
adopts  a  measure  of  damages  fixed  by  law  for  this  case  and 
every  similar  case,  "  which  is  such  damages  as  the  party  injured 
has  sustained  by  reason  of  the  wrongful  act  of  the  telegraph 
company,  in  violation  of  the  statute ;"  and  the  court  is  therefore 
of  opinion  to  affirm  the  judgment  of  the  corporation  court  of 
the  city  of  Norfolk. 

Lewis,  P.,  dissented. 

I  dissent  from  the  judgment  in  this  case,  and  will  briefly  state 
the  reasons  which  seem  to  me  to  require  a  reversal  of  the  judg- 
ment of  the  court  below. 

When  the  dispatch  in  this  case  was  delivered  for  transmis- 


Digitized  by 


Google 


WESTERN   UNION  TELEGRAPH   00.   V,   REYNOLDS  BROS.  195 

Dissenting  Opinion. 

sion,  at  the  office  of  the  company  in  Norfolk,  no  explanation  was 
made  whatever.  Its  contents  were  purposely  concealed  by  the 
employment  of  a  cipher,  and  to  the  company's  agents  it  was 
wholly  unintelligible,  except  that  the  translation  of  the  address 
was  registered  at  the  office  and  known  to  them.  The  dispatch 
was  never  transmitted ;  and  in  this  action  against  the  company 
to  recover  damages  for  its  negligent  failure  to  send  it,  the  main 
question  relates  to  the  measure  of  damages. 

Now,  it  is  a  familiar  maxim  in  our  jurisprudence,  that  "in 
law  the  immediate,  not  the  remote,  cause  of  any  event  is  re- 
garded." 

The  maxim  has  an  important  application  in  connection  with 
the  measure  of  damages.  And  the  general  rule  upon  the  sub- 
ject, where  the  action  is  founded  in  contract,  as  laid  down  by  the 
court  of  exchequer  in  Hadley  v.  Baxendaie,  9  Exch.  341,  and 
since  recognized  by  the  courts  of  England  and  this  country,  is 
as  follows :  Where  two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  either  arising  natu- 
rally, i,  e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  the  breach  of  it 

This  rule  has  uniformly  been  applied  by  the  courts  in  tele- 
graph cases,  and  the  result  of  the  decisions  is,  that  where  the 
import  or  importance  of  a  telegraphic  message  is  not  shown, 
either  by  its  own  terms  or  by  explanation  to  the  company's 
agent,  to  whom  the  same  is  delivered  for  transmission,  it  cannot 
be  assumed  that  the  parties  had  in  view  any  pecuniary  loss  as 
the  natural  or  probable  result  of  a  failure  to  duly  send  and  de- 
liver such  message,  and  in  such  case,  in  the  event  of  a  breach  of 
the  contract,  the  sender  can  recover  nominal  damages  only,  or 
the  sum  paid  for  sending  the  message.  It  was  so  ruled  in  the 
Vol.  Lxxvn — 25 
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case  of  Saunders  et.  al,  v.  Stuart,  1  L.  R,  Com.  Pleas  Div.  326. 

In  that  case  the  defendant,  whose  business  it  was  to  send  tele- 
graphic dispatches  to  this  country  and  other  places,  negligently 
omitted  to  send  an  unintelligible  cipher  message  which  had 
been  entrusted  to  him  by  the  plaintiffs  for  transmission  to  New 
York.  In  an  action  to  recover  damages  for  the  failure  to  send 
the  message,  a  verdict  was  returned  in  favor  of  the  plaintiffs  for 
an  amount  which  they  would  have  earned  if  the  message  had 
been  sent,  as  commissions  upon  an  order  to  which  it  related. 
The  verdict  was  set  aside,  and  it  was  held  that  they  were  enti- 
tled to  recover  nominal  damages  only.  In  delivering  the  opin- 
ion of  the  court,  Coleridge,  C.  J.,  said,  that  it  was  unnecessary  to 
decide  how  the  case  would  be  if  the  message  had  been  in  plain 
and  intelligible  words.  But  as  it  was  in  terms  which  to  the 
defendant  was  simple  nonsense,  no  such  damages  as  were  awarded 
by  the  jury  could  be  reasonably  supposed  to  have  been  in  the 
contemplation  of  both  parties  when  the  contract  was  made  as 
the  probable  result  of  a  breach  of  it;  that  it  was  plain  that 
the  defendant,  at  least,  did  not  know,  or  have  reason  to  know, 
what  or  whether  any  damages  would  result  from  a  breach  of  it, 
and  could  not,  therefore,  be  held  liable  for  more  than  nominal 
damages. 

In  similar  cases,  where  the  failure  to  transmit  or  deliver  a 
cipher  or  other  unintelligible  dispatch  is  the  subject  of  contro- 
versy, tlie  courts  of  this  country  have  uniformly,  without  excep- 
tion and  without  a  dissenting  voice,  applied  the  same  rule.  No 
case  to  the  contrary  is  cited  by  the  majority,  and  not  one  can  be 
found.  See  Mackay  v.  W.  U,  Tel  Co.,  16  Nevada,  222;  Candee 
V.  W.  U,  Tel  Co.,  34  Wise.  471;  Beaupre  v.  Tel  Co.,  21  Minn. 
155;  Landsberger  v.  Tel  Co.,  32  Barb.  530;  U.  S.  Tel  Co.  v. 
Gildersleve,  29  Maryland,  232 ;  Behm  v.  W.  U.  Tel  Co.,  8  Biss. 
131 ;  Dorgan  v.  W.  U.  Tel  Co.,  1  Amer.  L.  T.  Rep.  409  (N.  S); 
Sedgwick  on  the  Mea.  of  Dam.  (7th  ed.),  122,  218,  238,  239  and 
cases  cited. 
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The  rule,  therefore,  is  not  only  supported  by  authority,  but  is 
80  obviously  founded  upon  reason  and  justice  that  I  am  unwill- 
ing to  depart  from  it  in  this  case. 

But  it  is  held  by  the  majority  that  a  different  rule  is  prescribed 
by  statute  in  Virginia ;  and  this  view  is  based  upon  the  provis- 
ions of  section  two,  chapter  65,  and  section  five,  chapter  145  of  the 
Code  of  1873.  I  cannot  concur  in  this  construction  of  those  stat- 
utes. To  me  it  seems  opposed  to  the  manifest  intention  of  the 
legislature,  and  must  inevitably  result  in  hardship  and  injustice 
to  the  telegraph  companies  doing  business  in  this  state. 

The  first  statute  (section  two,  chapter  sixty-five  of  the  Code,) 
is  merely  declaratory  of  the  common  law,  with  the  additional 
provision  prescribing  a  penalty  of  $100  for  every  default  on 
the  part  of  a  telegraph  company  in  the  discharge  of  the  duties 
imposed  by  the  act.  The  duties  thus  imposed  are  no  more  than 
were  previously  imposed  by  the  rules  of  the  common  law. 
From  the  first  organization  of  telegraph  companies,  it  has  been 
held  to  be  their  duty  at  common  law  to  transmit  faithfully  and 
promptly,  and  in  the  order  in  which  they  are  received,  all  dis- 
patches entrusted  to  them  for  transmission,  and  for  which  the 
proper  charges  are  paid;  and  for  their  negligent  failure  to  do 
80,  apart  from  any  statute  on  the  subject,  they  are  held  "liable 
to  an  action  for  damages  by  any  party  aggrieved."  This  results 
from  the  nature  of  their  business  and  the  relations  in  which 
they  stand  towards  the  public. 

It  is  plain,  therefore,  that  the  effect  of  the  statute  is  as  I 
have  indicated,  and  nothing  more. 

The  purpose  of  the  last  statute  (section  five,  chapter  145  of 
the  Code)  is,  I  think,  equally  manifest.  Its  sole  object  is  to 
exclude  the  idea,  that  where  a  specific  penalty  or  forfeiture  is 
prescribed  for  the  violation  of  any  statute,  a  person  injured  by 
such  violation  is  thereby  impliedly  prohibited  from  maintaining 
an  action  to  recover  damages  for  such  injury,  unless  a  contrary 
intention  is  expressed  by  the  legislature.  It  is  in  these  words: 
"Any   person   injured  by  the   violation  of   any   statute  may 
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recover  from  the  offender  such  damages  as  he  may  sustain  by 
reason  of  the  violation,  although  a  penalty  or  forfeiture  for  such 
violation  be  thereby  imposed,  unless  the  same  be  expressly  men- 
tioned to  be  in  lieu  of  such  damages." 

Here,  it  will  be  observed,  no  measure  of  damages,  or  rule  to 
be  applied  in  ascertaining  the  damages  sustained  in  such  cases, 
is  prescribed  by  the  statute.  The  rules  of  the  common  law, 
applicable  to  such  cases,  are  therefore  left  unchanged.  It  is  a 
settled  principle  that  a  statute  is  not  presumed  to  alter  the  com- 
mon law  further  than  the  act  expressly  declares. 

In  Arthur  v.  Bokenham,  11  Mod.  150,  Trevor,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  said:  "The  general  rule  in  the 
exposition  of  all  acts  of  parliament  is  this,  that  in  all  doubtful 
matters,  and  where  the  expression  is  in  general  terms,  they  are 
to  receive  such  construction  as  may  be  agreeable  to  the  rules  of 
the  common  law  in  cases  of  that  nature ;  for  statutes  are  not 
presumed  to  make  any  alteration  in  the  common  law  further  or 
otherwise  than  the  act  does  expressly  declare ;  therefore,  in  all 
general  matters,  the  law  presumes  the  act  did  not  intend  to 
make  any  alteration,  for  if  the  parliament  had  had  that  design, 
they  would  have  expressed  it  in  the  act" 

It  seems  to  me,  therefore,  that  the  statute  does  not  alter  the 
common  law  rules  which,  in  cases  like  this,  have  been  applied 
by  the  courts  of  England  and  our  sister  states. 

It  is  unnecessary  to  enquire  whether  telegraph  companies  are 
common  carriers ;  tliat  they  cannot  be  so  considered  and  treated, 
however,  is  shown  by  the  overwhelming  weight  of  authority. 
In  a  recent  edition  of  a  work  of  recognized  authority,  it  is  said, 
that  while  many  of  the  earlier  cases  inclined  to  the  doctrine  that 
they  were  common  carriers,  and  subject  to  the  same  liabilities, 
the  whole  current  of  decision  is  now  the  other  way.  Sedg.  on 
the  Measure  of  Damages  (7th  ed.)  122,  note,  and  cases  cited. 
See  also  21  Wall.  269-70;  Saunders  et  cU.  v.  Stuart,  1  L.  R. 
Com.  Pleas  Div.  326. 

By  the  decision  in  this  case,  such  companies  are  held  to  a  more 
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onerons  liability  than  is  imposed  upon  carriers  of  goods  by  the 
rules  of  the  common  law.  When  goods  are  delivered  to  the 
latter  to  be  carried,  the  parties  are  presumed  to  contract  with 
reference  to  the  ascertained  or  supposed  value  of  the  goods  so 
delivered.  But  in  this  case  a  telegraph  company  is  held  liable 
for  the  full  amount  of  damage  occasioned  by  its  failure  to  send 
an  unintelligible  cipher  dispatch,  of  whose  import  and  im- 
portance it  was  not  informed  and  could  know  nothing. 

Such  a  doctrine,  it  seems  to  me,  is  not  only  unsupported  by 
authority,  but  is  opposed  to  reason  and  justice ;  and  I  am  un- 
willing that  it  shall  go  forth  as  the  law  of  this  state  unaccom- 
panied by  my  dissent. 

JUDGBfENT   AFFIRMED. 
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Cooper  and  als.  v.  Cooper's  Ex'or  and  aus. 

Absent,  Judge  Hinton* 

February  15th,  1883. 

Executors— Zw!^////^—  Widow— Jointure— Dower, — By  will  probated  July, 
1873,  testator  made  assets  to  pay  all  his  debts,  of  his  whole  estate 
(valued  at  ^46,000),  except  two  hundred  and  twenty-five  shares  of  bank 
stock,  valued  at  $20,000,  and  specifically  bequeathed  to  his  wife  and 
children.  He  authorized  his  executor  to  sell  at  his  discretion,  his  whole 
estate,  except  the  bank  stock,  and  after  paying  his  debts,  the  residue  to 
go  also  to  his  wife  and  children.  Financial  panic  in  1873  depressed 
property  values,  and  no  sales  were  made  until  after  suit  instituted  in 
June,  1876,  to  settle  the  estate,  by  the  reports  of  the  accounts  therein 
taken,  revealed  that  the  debts  had  swollen  to  125,000,  and  the  assets 
dwindled  to  |8,ooo,  and  the  bank  stock  become  worthless.  The  widow 
never  renounced  the  will,  nor  claimed  dower  until  December,  1877,  when 
she  filed  her  petition  in  the  suit,  avering  she  had  lawfully  been  deprived 
of  her  jointure,  and  desired  her  dower  in  the  lands  of  her  husband, 
which  had  then  been  sold  under  decree  in  the  suit.  She  also  claimed 
homestead  exemption  in  his  estate.  She  filed  exceptions  to  the  said 
reports  wherein  they  failed  to  make  the  executor  account  for  the  bank 
stock,  and  to  hold  him  liable  for  his  failure  to  convert  into  money  so 
much  of  the  estate  of  the  testator  as  was  necessary  to  pay  the  debts, 
before  its  depreciation  in  value.  Court  below  overruled  the  exceptions 
and  denied  the  prayer  for  dower,  but  allowed  the  homestead.  On  ap- 
peal by  widow— 
Held: 

I.  By  a  long  series  of  decisions,  it  is  well  settled  in  Virginia  that  if  an 
executor  honestly  exercise  the  discretion  conferred  on  him  by  the 
will,  he  cannot  be  held  liable  for  any  loss  which  may  have  been 
occasioned  by  a  mere  error  of  judgment. 


*Jadge  HiDton  had  b«en  of  coansel  (br  some  of  the  appelleM. 
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2.  Circumstances  under  which  a  fiduciary  is  held  exonerated  from  lia- 

bility for  the  loss  of  the  trust  subject. 

3.  The  widow  having  declined  for  over  four  years  to  renounce  the  will 

and  claim  the  provisions  made  for  her  by  the  law,  and  having  with 
full  knowledge  of  the  facts  elected  to  accept  the  provisions  made 
for  her  by  the  will,  cannot  now—even  though  she  has  been  law- 
fully deprived  of  her  jointure — be  allowed  to  revoke  her  election 
and  have  dower,  especially  after  the  realty  has  been  sold  to  inno- 
cent purchasers  under  decrees  in  a  suit  in  which  she  was  a  party. 
XiiY.'A— Compromise, — With  a  view  to  protect  himself  in  the  event  he  should 
be  held  liable  for  the  bank  stock  which  perished  on  his  hands,  executor 
made  a  compromise  with  the  creditors,  who  (in  advance  of  the  legatees) 
would  be  entitled  to  the  bank  stock,  whereby  the  creditors  assigned  to 
him  for  value  their  interests  therein,  but  the  stock  having  become  value- 
less, there  remained  nothing  out  of  which  he  could  derive  any  advan- , 
lage.    On  appeal : 
Held: 

Such  agreement  did  not,  under  the  circumstances,  come  within  the 
rule  which  forbids  a  fiduciary  from  availing  himself  of  his  fiduciary 
character  to  make  personal  profit  or  advantage. 

Appeal  of  Susan  A.  Cooper,  the  widow  of  Joseph  H.  Cooper, 
deceased,  and  Annie  B.  Cooper,  Susie  H.  Cooper,  and  William 
H.  Cooper,  infants  suing  by  their  mother  and  next  friend,  said 
Susan  A.  Cooper,  from  a  final  decree  of  the  hustings  court  of  the 
city  of  Petersburg,  rendered  January,  1880,  and  another  decree 
of  said  court  rendered  28th  January,  1878,  in  a  certain  chancery 
suit  therein  depending,  entitled  Cooper  v.  Cooper  8  Ex*or  dc  aU, 
The  facts  and  points  raised  are^uUy  stated  in  the  opinion  of  the 
court 

S,  D.  Davies^  Jones  &  Mc Kinney ,  and  Collier  &  Buddy,  for  the 
appellants. 

Pegram,  StringfeUow  dc  Kean^  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court.  . 

This  is  an  appeal  from  a  final  decree  of  the  hustings  court 
of  the  city  of  Petersburg,  rendered  at  the  January  term  thereof. 
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1880,  and  an  interlocutory  decree  of  the  said  court,  rendered  on 
the  28th  January,  1878,  in  a  chancery  suit  therein  depending, 
entitled  Cooper  v.  Cooper's  executor  and  als,  A  transcript  of 
the  record  of  this  cause,  filed  with  the  petition  of  the  appel- 
lants, Susan  A.  Cooper,  the  widow  of  Joseph  H.  Cooper, 
deceased,  Annie  B.  Cooper,  Susie  H.  Cooper  and  William  H. 
Cooper,  the  last  three  of  whom  are  infants  of  the  said  Joseph 
H.  Cooper,  deceased,  suing  by  the  said  Susan  A.  Cooper,  their 
mother  and  next  friend,  presents  for  the  consideration  of  this 
court  the  following  case: 

Joseph  H.  Cooper,  a  resident  of  the  city  of  Petersburg,  Vir- 
ginia, died  in  the  month  of  July,  1873,  leaving  a  widow  and 
two  sets  of  children.  He  died  seized  and  possessed  of  an  estate 
comprising  realty  of  the  appraised  value  of  $19,050,  and  per- 
sonalty appraised  at  $7,732.26,  not  including  two  hundred  shares 
of  stock  in  the  Citizens'  Savings  Bank  of  Petersburg,  which,  at 
the  time  of  his  death,  were  worth,  approximately,  $20,000, 
making,  in  the  aggregate,  an  estate  of  the  value  of  $46,782.26. 
He  left  a  will  disposing  of  all  his  property,  and  nominating 
two  of  his  personal  and  business  friends  as  his  executors,  and 
expressing  the  hope  that  "they  will  not  fail  to  qualify,"  and 
suggesting  that  his  wife  should  become  the  guardian  of  his 
little  children,  and  assist  in  educating  them. 

At  the  first  term  of  the  hustings  court  of  the  city  of  Peters- 
burg, after  the  death  of  the  said  Joseph  H.  Cooper,  to-wit:  at 
the  July  term,  1873,  John  B,  Stevens,  one  of  the  two  persons 
nominated  executors  in  the  will  of  the  said  Cooper,  offered  the 
said  will  for  probate,  and  took  upon  himself  the  trust  of 
administering  the  said  estate,  and  executed  his  official  bond  as 
executor  in  the  penalty  of  $85,000.  The  will  bears  date  June 
14th,  1869.     The  testator  died  in  July,  1873. 

By  his  will  the  testator  made  the  whole  of  his  estate,  real  and 
personal,  assets  in  the  hands  of  his  executor,  to  pay  all  of  his 
just  debts,  excepting,  however,  two  hundred  and  twenty-five 
shares  of  stock  in   the  Citizens*  Savings  Bank  of  Petersburg, 


Digitized  by 


Google 


COOPER  AND   ALS.    V.   COOPER'S  EX'OR   AND   ALS.  201 


Opinion. 


which  he  bequeathed  specifically ;  and  then  gave  to  his  wife 
one-third  of  his  whole  estate,  real  and  personal,  in  fee  simple; 
and  the  remaining  two-thirds  he  dispensed  among  his  two  sets 
of  children. 

The  widow  neither  renounced  the  provision  made  for  her  by 
the  will,  nor  demanded  her  dower  until  December,  18*77,  when 
she  filed  her  petition  in  the  cause,  alleging  that  she  had  been 
lawfully  deprived  of  her  jointure,  and  praying  to  be  endowed 
of  the  real  estate  in  proportion  to  her  deprivation  of  her  join- 
ture; and  praying  also  to  have  a  homestead  assigned  and  set 
apart   to   her  and  her  infant   children   out   of   her    husband's 
estate.     In  response  to  that  petition,  a  decree  was  entered  in 
the  cause  January  28th,  1878,  by  which  the  court  decreed  that 
"it  appearing  that  the  said  Susan  A.  Cooper  failed,  within  one 
year  from  the  date  at  which  the  will  of  the  said  Joseph  H. 
Cooper  was  admitted  to  probate,  to  renounce  the  said  will,  and 
waive  the  jointure  made  for  her  thereby,  the  court  is  of  opinion 
that  she  cannot  now  renounce  said  will  or  waive  the  jointure 
therein    given  her,  and   demand   her   dower;''   and   the  court 
refused  the  prayer  of  the  petition  as  to  the  assignment  of  dower, 
bat  did   decree  to  the  said  Susan  A.   Cooper  and  her  infant 
children  a  homestead  out  of  the  estate  of  Joseph   H.  Cooper, 
deceased,  which  was  commuted   in  money  to   the   amount  of 
$1,500,  and  was  paid  to   her  by   the  executor   by   agreement 
between  her  and  the  creditors,  sanctioned  by  the  court.    Against 
this  decree,  and  the  final  order  in  the  cause,  entered  at  the 
January  term,  1880,  the  said  Susan  A.  Cooper,  for  herself  and 
her  infant  children,  obtained  an  appeal  to  this  court. 

The  petition  of  the  appellants,  filed  with  the  record  of  the 
case,  raises  three  questions  for  the  decision  of  this  court: 

First  Has  John  B.  Stevens,  executor  of  the  will  of  Joseph  H. 

Cooper,  deceased,  performed  his  duties  as  devolved  upon  him  by 

the  law,  and  the  will  of  his  testator ;  or  has  he,  in  the  eye  of  the 

law,  committed  a  devastavit  in  his  administration  of  the  estate, 

Vol.  Lxxvn — 26 
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for  which  he  should  be  held  to  account  to  this  widow  and  her 
infant  children,  the  appellants  in  this  cause? 

At  the  time  of  the  death  of  the  testator,  Joseph  H.  Cooper,  his 
apparently  large  estate  was,  admittedly  and  beyond  all  question, 
amply  sufficient  to  pay  all  the  debts  due  by  him,  and  to  leave  a 
considerable  sum  for  distribution  among  the  legatees  under  his 
will,  in  addition  to  the  225  shares  of  stock  of  the  Citizens  Bank 
of  Petersburg,  specifically  bequeathed  to  his  wife  and  children  as 
aforesaid ;  yet  this  chancery  suit,  to  obtain  a  final  settlement  of 
the  estate,  instituted  in  June,  1876,  by  Joseph  D.  Cooper,  one 
of  the  legatees  aforesaid,  which  soon  assumed  the  form  of  a  cred- 
itor's suit,  revealed  the  astounding  fact  that  the  estate  was 
wholly  insolvent,  with  an  indebtedness  of  over  $25,000,  and 
assets  of  about  $8,000,  and  the  beneficiaries  under  the  will,  the 
widow  and  children  of  the  testator,  without  a  dollar  of  bequest. 

The  petition  of  the  appellants  charges,  that  the  said  John  B. 
Stevens,  executor  aforesaid,  "  was  guilty  of  a  devastavit  in  delay- 
ing, for  three  years,  to  convert  the  estate  into  money,  in  its  pro- 
per order,  for  the  payment  of  the  debts ;  the  consequence  of 
which  delay  was  serious  loss  from  depreciation  of  property  and 
the  great  accumulation  of  interest  on  the  debts  outstanding 
against  it;  and  also  in  permitting  the  225  shares  of  Citizens 
Bank  stock  to  perish  in  his  hands." 

The  will  of  the  testator,  Joseph  H.  Cooper,  is  the  source  of 
duties  and  responsibility  devolved  and  assumed  by  the  executor, 
John  B.  Stevens,  in  the  case  under  review. 

In  the  second  item  of  the  will  the  testator  says:  "I  wish  my 
executor  to  sell  at  his  discretion,  and  when  advisable  to  do  so, 
all  of  my  real  estate  and  stock,  except  the  stock  in  the  Citizens 
Savings  Bank."  And  by  the  third  item  he  gives  these  225 
shares  of  stock,  in  proportions,  to  his  wife  and  children,  of  both 
sets,  and  then  adds:  "I  believe  it  best  for  my  wife  and  all  the 
children  that  they  should  not  dispose  of  this  stock,  but  to  con- 
tinue to  pay  monthly  instalments  until  the  stock  is  worth  one 
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hundred  dollars.  It  will  then  be,  in  my  opinion,  a  good  paying 
stock,  but  should  it  prove  otherwise,  I  would  advise  the  selling 
of  it,  and  invest  in  something  else  " 

It  will  thus  be  seen  that  the  will  of  the  testator,  Joseph  H. 
Cooper,  gave  to  his  executor /wZi  disci^etion  to  determine  the  time 
when  it  would  be  advisable  to  sell  the  real  estate  and  stock  of 
the  testator,  "except  the  stock  in  the  Citizens  Savings  Bank"; 
which  said  stock  he  not  only  did  not  empower  his  executor  to 
sell,  but  did,  expressly  and  specifically,  bequeath  to  his  wife  and 
children,  accompanied  with  his  parting  advice  that  they  should 
not  dispose  of  this  stock,  &c. 

If  the  executor  honestly  exercised  the  discretion  conferred 
upon  him  by  the  will,  then,  by  the  principles  settled  by  this 
court  in  the  cases  of  Mills  and  als,  v.  Mills'  executor  and  als,;  Mills 
and  als.  v.  Lancaster  and  als,,  28  Gratt.  442 ;  Lingle  and  als, 
V.  Cooke's  adm!r,  32  Gratt.  262;  Staples  and  als.  v.  Staples 
andalsy  24  Gratt  225,  he  cannot  be  held  liable  for  any  loss 
which  may  have  been  occasioned  by  an  honest  error  of  judgment. 

The  honesty  and  good  faith  of  the  executor,  J.  B.  Stevens,  are 
not  questioned  by  the  appellants ;  and  from  the  record  it  abun- 
dantly appears  that  until  after  the  30th  day  of  April,  1878,  all 
the  parties  interested  concurred  in  the  opinion  that  he  had  well 
and  truly  administered  the  assets  of  the  estate  which  had  come 
to  his  hands ;  and  that  they  all  agreed  and  advised  that  in  the 
then  existing  extraordinary  depression  in  the  value  of  real  estate 
and  securities,  produced  by  ih.^  panic  of  1873,  it  was  best  not  to 
sell  until  there  should  be  some  improvement  in  the  prices  of 
securities  and  real  estate.  Apart  from  the  directions  contained  in 
the  will  of  his  testator,  we  think  that  the  executor  was  fully 
justified  by  the  depression  in  the  value  of  property  produced  by 
the  panic  of  1873,  in  delaying  the  sale  of  the  assets,  real  and 
personal,  of  the  estate.     Perry  v.  Smoot,  23  Gratt.  241. 

It  appears  from  the  record  that  his  administration  of  the 
assets  of  the  estate  was  under  the  eye  and  by  the  direction  of 
the  hustings  court  of  Petersburg;  and  we  do  not  think  that  the 
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executor,  in  the  exercise  of  the  discretion  given  to  him  by  the 
will,  should  be  held  liable  for  the  depressions  of  the  value  of 
property,  and  the  consequent  loss  and  wreck  of  assets  produced 
by  the  gr^^it  financial  panic  of  1873.  Numerous  decisions  have 
been  rendered  by  this  court  determining  the  liability  of  fiducia- 
ries for  their  omissions  and  commissions ;  and  in  the  case  of 
Elliott  V.  Carter  and  aJs.,  9  Gratt.  559,  it  is  said,  "  trustees  acting 
with  reasonable  care  and  prudence,  and  with  the  best  judgment 
they  can  form  upon  the  occasion,  will  be  protected^  notwithstand- 
ing an  unforeseen  loss  of  the  trust  subject."  Grood  faith  and 
ordinary  discretion  are  all  that  the  law  requires,  or  ought  to 
require,  of  an  executor  or  trustee.  Davis,  comr  v.  Harman  and 
,  als,,  21  Gratt.  200;  Douglass  v.  Stephenson's  ex  or  and  als., 
75  Va.  Rep.  747 ;  Meyers  ex'or  v.  Zetelle,  21  Gratt.  759. 

The  principle  enunciated  in  these  cases,  applied  to  the  case  at 
bar,  has  already  answered  the  second  question  addressed  to  the 
consideration  of  this  court — viz.:  Is  the  executor  of  the  will  of 
Joseph  H.  Cooper,  deceased,  answerable  as  for  a  devastavit  of 
the  estate  because  of  the  depreciation  in  the  value  of  the  Citi- 
zens Savings  Bank  stock,  and  its  subsequent  total  loss,  by  the 
failure  of  the  bank  ? 

The  record  shows  that  these  225  shares  of  stock  had  been 
pledged  by  Joseph  H.  Cooper  to  the  bank  itself  for  a  large 
debt  of  his  to  the  bank ;  that  he  specifically  bequeathed  it  to  his 
wife  and  children,  exonerated  from  the  payment  of  his  debts 
until  all  his  other  estate  should  be  applied  and  exhausted ;  and 
that  he  expressly  excepted  it  from  the  discretion  to  sell  or  dis- 
pose of  his  estate  given  by  his  will  to  the  executor. 

The  hustings  court  of  the  city  of  Petersburg,  in  its  decree 
rendered  in  this  cause  July  27th,  1877,  held  that  this  stock 
could  not,  even  then,  be  sold ;  and  in  this  view  the  appellant, 
Susan  A.  Cooper,  seems  then  to  have  acquiesced,  as  she  did  not 
ask  the  sale  of  the  stock  and  the  retention  of  the  proceeds  of 
sale  in  the  hands  of  the  court,  as  she  might  have  done. 

The  third  important  inquiry  is,  did  the  hustings  court  of  the 
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city  of  Petersburg  err  in  refusing  the  prayer  of  appellant,  Susan 
A.  Cooper,  to  be  permitted  to  renounce  the  provision  made  for 
her  in  the  will  of  her  husband,  and  to  be  remitted  to  her  right 
oi  dower  f 

We  think  not.  She  never  renounced  the  will,  and  she  filed 
her  petition  praying  to  be  allowed  to  do  so  December  26th,  1877, 
(four  years  and  five  months)  after  the  will  of  Joseph  H.  Cooper 
had  been  admitted  to  probate,  and  after  most,  if  not  all,  of  the 
realty  had  been  sold  to  innocent  purchasers  for  value,  under  de- 
crees of  the  court  in  a  suit  to  which  she  was  a  party,  and  to 
which  she  made  no  objection;  and  having  thus,  with  a  full 
knowledge  of  all  the  facts,  elected  to  take  under  the  will,  she 
ought  not  710W  to  be  remitted  to  her  claim  to  dower,  simply  be- 
cause the  stock  which  she  had  elected  to  take  in  lieu  thereof, 
and  which,  at  the  time  of  her  election,  was  above  panr^  has,  in 
the  course  of  years,  become  worthless  by  the  failure  of  the  bank. 

We  have  considered  this  case  with  all  due  regard  to  the  rights 
of  the  widow  and  infant  children,  who  are  the  appellants  here, 
but  the  law  is  the  shield  of  the  fiduciary  who  has  acted  faith- 
fully and  within  his  given  discretion. 

We  do  not  think  that  the  compromise  agreement  between  the 
executor  and  the  creditors  infringes  the  rule  which  forbids  a 
trustee  from  availing  himself  of  his  fiduciary  character  for  per- 
sonal profit  or  advantage.  No  estate  remained  against  which  it 
was  contemplated  for  him  to  urge  any  claim  by  virtue  of  the 
arrangement  with  the  creditors ;  it  was  a  mere  precaution  against 
a  contingency  which  never  happened,  and  it  was,  moreover,  sub- 
mitted to  and  approved  by  the  court.  The  decrees  of  the  hust- 
ings court  of  the  city  of  Petersburg  complained  of  by  the  appel- 
lants are  affirmed. 

Decrees  Affirmed. 
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Eubank's  Ex*or  v.  Smith. 

February  15th,  1883. 

1.  Practice  at  Common  Law — Demurrer  to  evidence— Joinder.— In  Vir- 

ginia either  party  may  demur  to  the  evidence,  and  the  court  compel  a 
joinder ;  but  the  court's  action  is  subject  to  review. 

2.  Idem — Province  of  the  y«rv.— Where  the  case  is  plainly  against  the  de- 

murrant, or  where  there  is  doubt  as  to  the  facts  proved  by,  or  the  proper 
inferences  deducible  from  the  evidence,  the  court  should  always  refuse 
to  compel  a  joinder  in  the  demurrer ;  for  to  do  so  would  be  to  usurp  the 
province  of  the  jury. 

3.  Idem— Gw^  at  bar  is  one  where,  in  the  opinion  of  this  court,  there  was 

sufficient  doubt  as  to  the  facts  established  and  the  proper  inferences 
to  be  drawn,  to  make  it  improper  to  withdraw  the  case  from  the  consid- 
eration of  the  jury. 

Error  to  judgment  of  circuit  court  of  King  William  county. 
The  object  of  the  suit  was  to  recover  the  amount  due  on  a  bond. 

At  the  trial  the  plaintiff  filed  a  demurrer  to  the  defendant's 
evidence,  which  is  as  follows: 

Be  it  remembered,  that  after  the  jury  was  sworn  to  try  the 
issue  joined  in  this  cause,  the  plaintiff,  to  prove  and  maintain 
the  said  issue  on  his  part,  showed  in  evidence  to  the  jury  a  bond 
in  the  words  and  figures  following,  to-wit: 

$1,510. 

One  day  after  date  we  promise  to  pay,  or  cause  to  be  paid  to 
Thomas  0.  Smith  the  just  and  full  sum  of  fifteen  hundred  and 
ten  dollars  cents  for  value  received.     For  the  punctual 
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payment  of  which  we  bind  ourselves  and  heirs,  executors,  ad- 
ministrators and  assigns. 

As  witness  our  hand  and  seal,  this,  the  16th  day  of  February, 
1854, 

Richard  Eubank,        [Seal.] 
Thomas  G.  Eubank,    [Seal.] 

On  which  bond  are  the  following  endorsements:  February 
16th,  1857,  credit  by  cash  on  the  within  bond  two  hundred  and 
eighty-two  dollars. 

Credit  the  within  by  forty-seven  and  five-onehundreths  dol- 
lars ($47.05 j,  as  of  the  26th  day  of  February,  1859,  that  being 
balance  due  on  bond  of  T.  C.  Smith  to  Eubank  and  Powell, 
assigned  by  Powell  to  R.  Eubank,  and  by  four  hundred  and 
ninety  dollars  (|490),  as  of  the  16th  September,  1869,  the  same 
being  the  purchase  price  of  land  bought  by  T.  C.  Smith  of  R. 
Eubank  as  executor  of  Lucy  Ship. 

And  the  plaintiff  introduced  a  witness,  George  P.  Haw,  by 
whom  it  was  proved  that  the  last  endorsements  of  credits  on 
the  said  bond  was  wholly  in  his  handwriting,  and  witnessed 
by  himself.  And  thereupon  the  said  defendant,  to  prove  and 
maintain  the  said  issue  on  his  part,  showed  in  evidence  to  the 
jury  by  a  witness,  Mrs.  M.  J.  Tuck,  that  she  is  the  stepdaughter 
of  Richard  Eubank,  Sr. ;  that  she  resided  with  him  during  his 
life;  was  very  familiar  with  his  business  matters,  being  fre- 
quently called  on  by  him;  that  she  had  heard  frequent  con- 
versations between  him  and  the  plaintiff  in  this  action ;  that 
the  plaintiff  frequently  applied  to  him  in  her  presence  to 
assign  him  a  deed  of  trust  executed  by  Horace  A.  Richards, 
conveying  to  W.  R.  B.  Wyatt,  as  trustee,  a  tract  of  three  hun- 
dred and  forty-two  acres  of  land  in  the  county  of  Caroline,  to 
secure  to  the  said  Richard  Eubank  the  payment  of  a  bond  due 
R.  Eubank ;  that  finally  said  Richard  Eubank  did  give  to  him 
said  bond,  and  that  she  heard  a  conversation  between  Mr.  R 
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Eubank  and  Mr.  Smith  she  thinks  in  1872,  and  after  Mr.  Smith 
had  been  to  the  bankrupt  court,  in  which  Mr.  Smith,  in  speak- 
ing of  the  deed  of  trust  that  had  then  been  assigned  him,  said 
that  he  was  satisfied,  and  would  never  call  on  Mr.  Eubank  for 
anything  more ;  that  she  has  frequently  heard  Mr.  Smith  say, 
and  remembers  particularly  once,  about  two  years  ago,  that  he 
was  satisfied,  and  didn't  wish  Mr.  Eubank  to  pay  him  another 
cent,  and  that  he  also  said  this  since  this  suit  was  instituted; 
that  Mr.  Smith,  when  he  applied  to  Mr.  Richard  Eubank  to 
assign  him  the  deed  of  trust,  said  he  would  take  it  in  settle- 
ment in  full,  and  gave  as  one  reason  for  desiring  this  deed, 
that  he  had  hard  feelings  towards  Richards,  and  wanted  to  sell 
him,  and  would  do  it  if  he  got  the  deed,  and  if  Mr.  Eubank 
didn't  give  him  this  deed,  he  would  sell  him,  Mr.  Eubank,  out. 
Mr.  Eubank  offered  him  other  bonds,  but  he  preferred  this  one, 
and  would  take  no  other  for  the  reasons  assigned. 

That  when  Mr.  Eubank  returned  from  the  bankrupt  court  she 
saw  a  receipt  which  was  given  for  the  said  bond  of  Richards, 
which  was  then  produced,  which  is  in  the  words  and  figures 
following,  to-wit: 

Received  of  Richard  Eubank,  Sr.,  this  7th  day  of  August, 
1871,  a  bond  of  Horace  A.  Richards,  executed  to  the  said 
Richard  Eubank  for  the  payment  of  eleven  hundred  dollars 
($1,100)  on  demand,  and  dated  the  30th  day  of  January,  1860> 
and  subject  to  the  following  credits,  to-wit: 

Sixty-six  dollars  (|66)  as  of  the  10th  day  of  May,  1862 ; 
sixty-six  dollars  ($66)  as  of  the  23d  day  of  September,  1867; 
sixty-six  dollars  ($66)  as  of  the  11th  day  of  August,  1868,  and 
of  two  hundred  dollars  ($200)  as  of  the  2nd  of  February,  1870, 
said  bond  (which  is  secured  by  a  deed  of  trust  on  land  in  Caro- 
line county)  to  be  collected  by  me,  and  the  proceeds,  after  paying 
all  costs  of  enforcing  the  said  trust  deed,  &c.,  to  be  applied  by 
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me  as  a  credit  on  a  boad  executed  by  the  said  Richard  Eu- 
bank, St.,  and  Thomas  Eubank  to  me  for  $1,510,  dated  the  16th 
day  of  February,  1854,  upon  which  there  are  several  credits. 

his 
Thomas  x   C.  Smith. 
mark. 
Geo.  p.  Haw,  witness. 

That  she  does  not  know  whether  the  bond  and  deed  of  trust 
was  delivered  to  Mr.  Smith  before  or  after  the  execution  of  the 
receipt,  nor  can  she  can  locate  definitely  the  dates  of  the  inter- 
views between  Mr.  Smith  and  Richard  Eubank,  of  which  she 
has  spoken,  except  the  one  which  (when  he  returned  from  the 
bankrupt  court)  was  in  1872;  and  the  defendants  produced  a 
receipt  in  the  words  and  figures  following,  to-wit : 

[Note. — This  receipt  is  the  same  last  copied.] 

And  thereupon  the  defendants  introduced,  and  another  wit- 
ness, one  Jacob  C!ohen,  who  proved  that  he  acted  as  attorney  in 
&ct  and  counsel  for  the  plaintiff  in  representing  the  bond  and 
deed  of  trust  assigned  by  said  Richard  Eubank  to  Smith,  before 
the  bankrupt  court,  in  the  matter  of  Horace  Richards,  bank- 
rupt That  said  bond  was  proven  as  a  debt  against  said 
Richards  in  the  registrar's  office  on  the  14th  day  of  October, 
1871,  by  Richard  Eubank,  who  then  visited  the  bankrupt  court 
for  that  purpose — that  he  was  employed  as  attorney  in  fact 
and  counsel  for  said  Smith  a  short  while  before  the  second 
sale  of  said  land  conveyed  in  said  deed  of  trust,  which  sale 
took  place  25th  February,  1873;  that  he  then  learned  that  the 
land  at  the  first  sale,  which  took  place  in  January,  1872,  was 
struck  out  to  Richard  Eubank,  Sr.,  who  substituted  the  plain- 
tiff as  purchaser  in  his  stead,  and  that  the  assigned  accepted 
him  as  such  purchaser,  but  the  said  Smith  failing  to  comply 
with  the  terms  of  said  sale,  and  that  hence  a  resale  was 
Vol.  Lxxvn — 27 
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ordered.  That  learning  from  the  assignee  that  he  would 
not  accept  the  bid  of  said  Smith  at  this  sale,  because  of 
his  failure  to  comply  with  the  terms  of  the  first  sale ;  that  the 
said  Smith  transferred  to  him  the  said  bond  and  deed  of  trust 
to  be  used  in  the  purchase  of  said  land  in  his  own  name  for  him, 
the  said  Smith,  with  the  understanding  that  when  the  said  Smith 
had  reimbursed  him  what  he  should  pay  out  in  said  purchase 
and  what  Smith  owed  him,  that  he  would  then  convey  the  land 
to  Smith;  that  at  said  sale  the  land  was  struck  out  to  him, 
JacoTj  Cohen,  who  paid  the  cost  required,  $150,  making  net 
balance  from  said  sale  $1,075,  in  payment  of  said  sum  he  re- 
ceipted the  bond;  the  said  bond  he  will  not  be  sure  whether  he 
receipted  the  bond  in  full  or  only  for  the  sum  of  $1,075,  and  de- 
livered the  said  bond  together  with  the  power  of  attorney  given 
me  by  T.  C.  Smith  to  William  H.  Allderdice,  assignee  of  Horace 
Kichards,  because  Allderdice,  assignee,  refused  to  deliver  a  deed 
for  the  land  until  these  papers  were  delivered  up,  the  cost  having 
been  paid.  The  said  Allderdice  is  not  now  a  resident  of  the 
state  of  Virginia,  and  the  said  bond  and  power  of  attorney  can 
not  now  be  found,  though  diligent  search  has  been  made  for 
them ;  that  he  still  holds  the  deed  to  the  land,  and  will,  at  any 
time,  convey  it  to  Smith  if  he  will  comply  with  the  terms  agreed 
upon  between  them,  but  there  is  no  written  contract  between 
him  and  Smith,  nor  has  Smith  in  any  manner  performed  his 
contract,  though  he.  Smith,  is  in  possession  at  this  time,  and  has 
been  ever  since  the  sale;  that  at  the  first  sale  the  land  brought 
$1,368,  and  that  the  costs  of  that  sale  ought  not  to  have  ex- 
ceeded $125;  that  the  reason  Smith  didn't  comply  with  the 
terms  of  the  first  sale  was  because  he,  Cohen,  advised  him 
not  to  do  so,  because  the  trustee  in  the  deed  of  trust  before 
mentioned  didn't  join  in  the  sale  of  the  land,  and  that  in  the 
last  sale  in  which  he  purchased,  the  trustee  did  join  both  in 
the  sale  and  conveyance,  and  received  a  part  of  the  commissions, 
he  advised  him  before  he  was  employed  in  the  case  and  before 
the  power  of  attorney  was  executed.     At  the  time  of  execution 
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of  the  power  of  attorney,  the  second  sale  was  advertised,  he  con- 
sulted with  me,  though  I  was  not  employed  in  this  cause,  nor 
was  I  practicing  law  at  that  time. 

And  the  plaintiff  says  that  the  matter  aforesaid,  so  shown  in 
evidence  to  the  jury  by  the  defendant,  is  not  sufficient  in  law  to 
maintain  the  said  issue  on  the  part  of  the  defendant,  and  that 
he,  the  plaintiff,  is  not  bound  by  the  law  of  the  land  to  answer 
the  same.  Wherefore,  for  want  of  sufficient  matter  in  that  be- 
half to  the  said  jury  shown  in  evidence,  the  said  plaintiff  prays 
judgment,  and  that  the  jury  aforesaid  may  be  discharged  from 
giving  any  verdict  upon  said  issue,  and  that  judgment  may  be 
awarded  him  by  reason  of  the  matters  complained  of,  &c. 

In  this  demurrer  the  court  compelled  the  defendant  to  join,  to 
which  ruling  he  excepted,  and  the  jury  being  discharged,  the 
court  rendered  judgment  on  the  demurrer  for  the  plaintiff,  to 
which  judgment  the  executor  of  Thomas  G.  Eubank,  deceased, 
obtained  a  writ  of  error  and  supersedeas.  There  were  in  the 
cause  other  proceedings,  but  the  foregoing  statement  will  suf- 
fice to  illustrate  the  court's  opinion  on  the  point  decided. 

6,  P,  Haw  and  W,  B.  Aylett,  for  appellant. 
0,  A.  Jones  and  H,  B.  PoUard,  for  appellee. 
Lbwis,  p.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  debt,  brought  in  the  circuit  court  of 
King  William  county  in  1875,  by  the  defendant  in  error  against 
the  plaintiff  in  error,  surviving  executor  of  the  will  of  Thomas 
G.  Eubank,  deceased.  The  object  of  the  suit  was  to  recover 
judgment  on  a  bond  for  $1,510,  executed  jointly  by  the  de- 
fendant's testator  in  his  lifetime,  and  Richard  Eubank,  payable 
one  day  after  date,  and  dated  February  16,  1854. 

The  defendant  pleaded  payment,  and  also  accord  and  satis- 
faction.   At  the  trial,  the  plaintiff  demurred  to  the  evidence,  in 
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which  demurrer  the  court  compelled  the  defendant  to  join ;  and 
the  jury  being  thereupon  discharged,  the  court  pronounced 
judgment  on  the  demurrer  for  the  plaintiff. 

The  action  of  the  court  in  compelling  the  defendant  to  join  in 
the  plaintiff's  demurrer  is  assigned  as  error,  and  involves  the 
only  question  presented,  which  we  deem  it  necessary  to  consider. 

By  the  established  practice  in  Virginia,  either  party  may  de- 
•  mur  to  the  evidence,  and  it  is  within  the  power  of  the  court  to 
compel  a  joinder  in  the  demurrer.  But  it  is  a  power  to  be  ex- 
ercised with  discretion,  and  when  exercised,  the  action  of  the 
court  is  subject  to  review  in  an  appellate  court.  Where  the  case 
is  plainly  against  the  demurrant,  or  where  there  is  doubt  as  to 
the  facts  proved  by,  or  the  proper  inferences  to  be  drawn  from 
the  evidence,  the  court  should  always  refuse  to  compel  a  joinder 
in  the  demurrer.  For  to  do  so,  would  be  to  usurp  the  province 
of  the  jury,  which,  in  such  cases,  is  the  most  fit  tribunal  to  de- 
cide. Notwithstanding,  therefore,  the  demurrant  by  his  demur- 
rer is  considered  as  admitting  the  truth  of  all  his  adversary's 
evidence,  and  all  just  inferences  which  can  properly  be  drawn 
therefrom  by  a  jury,  and  as  waiving  all  his  own  evidence  which 
conflicts  with  that  of  his  adversary,  and  all  inferences  from  his 
own  evidence  (although  not  in  conflict  with  his  adversary's) 
which  do  not  necessarily  result  therefrom ;  yet,  if  upon  the  evi- 
dence thus  presented  for  the  consideration  of  the  court,  it  is  still  a 
matter  of  doubt  or  uncertainty  as  to  what  facts  are  established, 
or  what  inferences  are  fairly  deducible  from  the  evidence,  it  is 
the  duty  of  the  court  to  refuse  to  compel  a  joinder  in  the  de- 
murrer, and  to  submit  the  case  to  the  jury. 

It  is  unnecessary  to  review  the  evidence  copied  into  the  de- 
murrer in  this  case.  It  is  sufficient  to  say,  that  after  examining 
it  carefully,  we  are  satisfied  that  there  was  sufficient  doubt  as  to 
the  facts  established  and  the  proper  inferences  to  be  drawn,  to 
make  it  improper  to  withdraw  the  case  from  the  consideration 
of  the  jury,  and  that  in  doing  so,  the  court  plainly  usurped  the 
province  of  the  jury. 
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The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

The  judgment  was  as  follows : 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  circuit  court  erred  in  requiring  the  defendant  in  the 
court  below  (the  plaintiff  in  error  here)  to  join  in  the  plaintiff's 
demurrer  to  the  evidence.  It  is,  therefore,  considered  by  the 
court  that  for  the  error  aforesaid  the  said  judgment  of  the  said 
circuit  court  be  reversed  and  annulled,  and  that  the  plaintiff  in 
error  recover  against  the  defendant  in  error  his  costs  by  him 
expended  in  the  prosecution  of  his  said  writ  of  error  and  super- 
sedeas here.  And  this  cause  is  remanded  to  the  said  circuit 
court  for  a  new  trial  to  be  had  therein. 

Which  is  ordered  to  be  certified  to  said  circuit  court  of  the 
county  of  King  William. 

Judgment  reversed. 
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BOPER  AND  AI5.  V.    McWhORTER   AND  ALS. 

ROPER   AND   ALS.   V.    BaLLENTINB   AND   AI£. 

February  15th,  1883. 

1.  Corporations — Tax-payers— InjuncHons, — The  right  of  tax-payers  to 

resort  to  equity  to  restrain  municipal  corporations  and  their  officers,  and 
guan  corporate  bodies  and  their  officers  from  transcending  their  lawful 
powers  or  violating  their  lawful  duties  in  any  way  injuriously  affecting 
the  tax-payers,  such  as  making  unauthorized  appropriations  of  the  cor- 
porate funds  or  an  illegal  disposition  of  the  corporate  property,  is  well 
esUblishccl. 

2.  iDKM—A/ieftaiton  of  franchises. — Without  legislative  authority  they  can- 

not lease  or  alien  any  franchise  necessary  to  perform  its  obligations  and 
duties  to  the  state. 

5,  \^vj%\— Construction  of  charters, — It  is  a  well  settled  rule  of  construction 
of  legislative  grants  to  public  or  private  corporations,  that  they  can  ex- 
ercise only  such  powers  as  are  conferred  expressly  or  impliedly  by  the 
actj  and  that  in  all  cases  of  ambiguity,  the  doubts  shall  be  resolved  in 
favor  of  the  public. 

4-  \\myi.— Franchises  in  this  state  have  always  been  granted  with  a  view  to 
subserve  tiie  public,  and  are  deemed  public  trusts,  to  be  regulated  and 
managed  by  the  legislature  through  its  different  agents. 

5,  Idem— Cfijf  at  bar,—\xi  September,  1881,  the  board  of  supervisors  of 
Norfolk  county  and  the  council  of  the  city  of  Portsmouth  leased  to  R., 
for  twelve  years,  the  Norfolk  county  ferries  at  ^13,000  per  annum. 

1.  Neither  under  the  general  or  statutory  laws  of  this  state  did  the 

said  board  and  council,  or  either  of  them,  possess  the  authority  to 
lease  the  said  ferries. 

2.  The/«^  disponendi  is  not  incident  to  the  ownership  of  property  as 

a  public  trust. 
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3.  The  boards  of  supervisors,  like  other  corporate  bodies,  are  the  crea- 

tures ol  the  statute,  and  have  no  other  powers  than  those  con- 
ferred expressly  or  by  necessary  implication. 

4.  No  powers  devolved  on  those  boards  as  the  successors  of  the 

county  courts. 
6.  Idem— /^i^m.— Even  had  the  power  existed  in  the  board  and  council  to 
execute  this  lease,  yet  the  circumstances  attending  its  execution  justified 
its  annulment 

Opinion  states  the  case. 

John  S.  Wise,  HoUaday  &  Oayle,  Walke  &  Chdd,  for  appellants. 

J.  F.  Crocker,  Burroughs  &  Bro,,  O.  W.  Murdaugh,  and  F. 
8,  Blair,  for  appellees. 

BtaroN,  J.,  delivered  the  opinion  of  the  court. 

TJiis  is  an  appeal  from  a  decree  of  the  circuit  court  of  Norfolk 
city,  entered  in  the  vacation  of  said  court  on  the  30th  day  of 
September,  1882,  in  two  certain  chancery  causes  which  were 
consolidated  and  heard  together. 

The  first  being  a  suit  by  W.  A.  McWhorter  and  als.,  citizens 
and  tax-payers  of  the  county  of  Norfolk  and  of  the  city  of  Ports- 
mouth, members  of  and  constituting  the  ferry  committee  of  the 
Norfolk  county  ferries,  suing  for  themselves  and  all  other  mem- 
bers of  the  said  ferry  committee,  plaintiffs,  against  John  L. 
Roper  and  others,  defendants ;  and  the  second  being  a  suit  by 
M.  T.  Ballentine  and  others,  suing  for  themselves  and  all  other 
citizens,  property  owners  and  tax-payers  of  Norfolk  county,  and 
A.  H.  Lindsay  and  others,  citizens,  property  owners  and  tax- 
payers of  the  city  of  Portsmouth,  suing  for  themselves  and  all 
other  citizens,  property  owners  and  tax-payers  of  the  city  of 
Portsmouth,  plaintiffs,  against  John  L.  Roper  and  others,  de- 
fendants. 

The  object  of  both  of  these  suits  was  the  same,  namely,  to 
have  the  said  Roper  and  his  agents,  and  the  members  of  the 
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said  council  of  the  city  of  Portsmouth  and  the  members  of  the 
board  of  supervisors  of  the  county  of  Norfolk  enjoined  and  re- 
strained from  taking  possession  of  the  "Norfolk  county  ferries,*' 
and  the  property  thereof  under  and  by  virtue  of  a  lease  executed 
by  the  board  of  supervisors  of  Norfolk  county  and  the  council  of 
the  city  of  Portsmouth,  to  the  said  John  L.  Roper,  on  the  13th 
of  September,  1881,  for  the  term  of  twelve  years  thence  next 
ensuing,  at  a  rent  of  $13,000  per  annum,  and  also  to  have  the 
lease  declared  null  and  void,  and  cancelled.  In  their  bills,  the 
plaintiffs  allege,  amongst  other  thingSj  that  Norfolk  county  and 
the  city  of  Portsmouth  are  the  joint  and  equal  owners  of  the 
"Norfolk  county  ferries,"  and  of  the  dock,  wharves,  buildings, 
boats  and  other  property  used  in  connection  therewith  for  ferry 
purposes. 

That  the  ferry  franchise  and  property  are  very  valuable;  that 
the  gross  annual  receipts  thereof  amount  to  about  $50,000,  and 
are  rapidly  increasing ;  that  the  property  is  the  source  of  large 
revenues  to  the  said  county  and  city,  which  go  to  lessen  the 
burdens  of  taxation  to  the  plaintiffs  and  the  other  tax-payers  of 
said  county  and  city;  that  the  said  ferry  is,  and  for  some  time 
has  been,  under  the  regulation  and  management  of  a  committee 
of  six,  three  of  whom  are  appointed,  as  prescribed  by  law,  by 
the  judge  of  Norfolk  county  court,  and  the  other  three  by  the 
judge  of  the  court  of  hustings  of  the  city  of  Portsmouth.  They 
then  aver  the  execution  of  said  lease,  that  it  is  greatly  to  the 
injury  of  themselves  and  the  other  citizens  and  tax-payers  of 
said  county  and  city ;  that  it  is  for  a  rental  not  only  grossly 
inadequate,  but  that  it  is  for  an  amount  much  less  than  the 
said  board  of  supervisors  and  the  said  council  could  easily 
have  obtained,  had  they  acted  fairly  and  properly  in  the 
matter  of  making  the  lease.  They  charge,  with  many  circum- 
stances of  aggravation,  that  certain  members  of  the  board 
of  supervisors  and  of  the  council,  constituting  a  majority  of 
both  bodies,  and  controlling  the  actions  thereof,  acted  in 
making  said  lease  unfairly  and  in  bad  faith  in  relation  to  the 
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public  trust  committed  to  them,  and  as  the  legal  officials  of  said 
county  and  city.  That  they  had  combined  and  confederated 
with  Roper,  his  agents  and  attorneys,  to  conceal  from  the 
judges  of  said  courts,  and  from  all  other  citizens  and  tax-payers 
of  said  county  and  city  the  fact,  that  the  said  Roper  intended  to 
apply  for  the  lease  of  said  ferries,  and  their  intention  to  lease  the 
same  to  hiuL  They  also  charged  the  defendants  with  refusing 
to  consider  an  offer  of  lease  for  a  larger  amount  and  upon  better 
security.  And,  finally,  they  charge  that  the  defendants  did 
not  obtain  the  consent  of-  the  hustings  court  of  Portsmouth  and 
the  county  court  of  Norfolk  county,  and  therefore  that  the  lease 
has  not  been  made  in  conformity  with  the  law,  and  must  be 
annulled.  To  these  bills  the  city  of  Portsmouth,  John  L. 
Roper,  and  two  other  of  the  defendants,  filed  a  demurrer  and 
answers.  We  think  that  the  demurrer  was  untenable,  and  that 
it  was  properly  abandoned  on  the  argument  in  this  cdurt  In 
this  country  the  right  of  property-holders  or  taxable  inhabitants 
to  resort  to  equity  to  restrain  municipal  corporations  and  their 
officers,  and  qudsi  corporations  and  their  officers  from  transcend- 
ing their  lawful  powers  or  violating  their  legal  duties  in  any 
way  which  will  injuriously  affect  the  tax-payers,  such  as  making 
an  unauihorized  appropriation  of  the  corporate  funds,  or  an 
Skgal  disposition  of  Jhe  corporate  property,  *  *  *  has  been 
affirmed  or  recognized  in  numerous  cases  in  many  of  the  states. 
It  is  the  prevailing  doctrine  on  the  subject.  2  Dill,  on  Mun. 
Corp'ns  (3d  ed.),  sections  914,  908. 

And  in  Btdl  v.  Bead,  13  Gratt.  87,  this  court  said,  it  is  allow- 
able, according  to  settled  practice,  for  some  to  file  a  bill  on 
behalf  of  themselves  and  others,  inhabitants  similarly  situated, 
seeking  any  relief,  to  which  they  might  all  in  common  be 
justly  entitled,  although  their  individual  interests  might  be 
several  and  distinct.     High  on  Injunctions,  sections  793-94 

The  obvious  application  of  the  principle  thus  announced  to 
such  a  case,  as  is  made  in  the  bills,  at  once  establishes  that 
the  plaintiffs  below  were  proper  parties  to  bring  a  suit  of  this 
Vol.  Lxxvn — 28 


Digitized  by 


Google 


218  ROPBR   AND   AL5.   V.  MCWHORTER  AND   AIA,   AC. 


Opinion. 


character,  and  that  injunction  is  the  proper  remedy  in  a  case 
of  this  kind.  Now  all  the  material  allegations  of  the  bills 
being,  as  we  conceive,  fully  sustained  by  the  proofs,  it  only 
remains  for  us  to  consider  whether  the  act  of  the  appellants  in 
granting  this  lease  was  within,  and  under  all  the  circumstances, 
a  rightful  exercise  of  their  powers;  or,  ultra  vires;  or,  as  Mr. 
Justice  Blackburn  sometimes  puts  it,  ^^  extra  vires."  For  if  it 
was  tUtra  vires,  or  a  gross  abuse  of  their  rightful  powers,  it 
was,  in  either  event,  void,  and  the  decree  of  the  circuit  court 
must  be  held  to  be  right.  Let  us  see.-  A  franchise  is  a  special 
right  or  privilege  conferred  on  individuals  by  grant,  actual  or 
presumed,  from  the  government,  and  which  otherwise  they 
could  not  exercise.  2  Washb.  Real  Prop.  18.  The  property 
acquired  is  not  the  franchise,  but  the  franchise  consists  in  the 
incorporeal  right.  All  ferry  franchises  are  in  contemplation 
of  law  granted  for  the  purpose  of  promoting  the  public  interests 
or  convenience,  and  are  subject  to  be  changed,  if  not  repealed, 
as  the  public  interests  may  demand.  Tuckahoe  Canal  Co.  v. 
Tuckahoe  R,  R.  Co,,  11  Leigh,  76;  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.  534 ;  1  Dill.  Mun.  Corp'ns,  section  114,  n.  2. 

The  right  to  confer  them  belongs  to  the  legislature  as  trus- 
tee, not  merely  for  the  individuals  living  within  the  limits  of 
the  particular  municipality,  but  for  the  public  at  large.  2  Dill. 
Mun.  Corp'ns,  section  658;  Norfolk  City  v.  Chamberlayne,  29 
Gratt.  538. 

In  Green's  Brice's  Ultra  Vires,  the  author  at  page  597,  in 
speaking  of  ferry  franchises,  says,  when  a  corporation  or  quasi 
corporate  body  has  been  created  for  the  accomplishment  or  car- 
rying out  of  public  objects;  in  all  such  cases  the  powers  pos- 
sessed by  the  corporation  have  been  conferred  upon  it,  not  for  the 
advantage  of  itself  or  its  individual  members,  but  for  the  public 
weal.  Any  employment  of  such  powers,  save  and  except  for 
the  public  purposes,  and  those  special  public  purposes  for  the 
advancement  of  which  they  were  designed,  is  ultra  vires. 

The  exercise  of  the  ferry  franchise  in  this  case  was,  therefore. 
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a  personal  trust  which  could  not  be  transferred  without  the  con- 
sent of  the  sovereign  power.  "  It  may  be  considered  as  settled," 
says  Chancellor  Zabriskie  in  Black  v.  Delaware  and  Raritan 
Canal  Co.^  22  N.  J.  Eq.  399,  "that  a  corporation — and  the  same 
may  be  said  of  a  qtuiai  corporate  body — cannot  lease  or  alien  any 
franchise  necessary  to  perform  its  obligations  and  duties  to  the 
state  without  legislative  authority."  Dill,  on  Mun.  Corp'ns, 
(3d  eA),  §§  96,  575,  909,  910  and  912  ;  Thomas  v.  Railroad  Co,, 
11  Otto.  72.  And  in  Mintum  v.  Larue,  23  How.  436,  Mr. 
Justice  Nelson  delivering  the  opinion  of  the  whole  court,  says  it 
is  a  well  settled  rule  of  construction  of  grants  by  the  legislature 
to  corporations,  whether  public  or  private,  that  only  such  powers 
and  rights  can  be  exercised  under  them  as  are  clearly  compre- 
hended within  the  words  of  the  act,  or  derived  therefrom  by 
necessary  implication,  regard  being  had  to  the  objects  of  the 
grant  Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  public.  This 
principle  has  been  so  often  applied  in  the  construction  of  corpo- 
rate powers,  that  we  need  not  stop  to  refer  to  authorities. 
SamerviUe  v.  Wimbish,  7  Gratt.  229. 

In  this  state  ferry  franchises  have  always  been  granted  with 
a  view  to  subserve  the  public  convenience.  As  early  as  the  year 
1641,  in  the  first  act  in  regard  to  ferries,  the  assembly,  in  the 
qaaint  phraseology  of  that  day,  enacted  that,  "for  the  more  ease 
of  travellers  all  the  country  provide  and  maintain  fferrys  and 
bridges,  and  the  leavy  for  payment  to  the  fierrymen  to  be  made 
by  the  commissioners  where  the  flferry  is  kept ;  and  that  all  pas- 
sengers, whether  strangers  or  others,  should  be  freed  from  pay- 
ment otherwise  than  by  the  leavie."  Thus  stamping  them  in 
the  most  emphatic  manner  with  the  impress  of  a  public  use  or 
trust  And  from  that  period  down  to  the  making  of  this  lease, 
m  all  the  various  acts  relating  to  these  particular  ferries,  it  will 
be  found  that  the  legislature  regarded  and  treated  them  as  a 
public  trust,  and  that  it  has  claimed  and  exercised  its  paramount 
authority  both  in  prescribing  the  powers  and  rights  pertaining  to 
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said  ferries,  and  in  regulating  and  managing  them  through  its 
different  agents.  On  the  Ist  of  March,  1858,  the  town  of  Ports- 
mouth was  carved  out  of  the  county  of  Norfolk,  and  created  into 
a  separate  municipality.  And  on  the  25th  of  March,  1858, 
the  general  assembly  passed  an  act  "to  provide  for  the 
disposition  of  the  common  property  of  the  county  of  Norfolk  and 
the  city  of  Portsmouth.  By  the  first  section  of  this  act,  that 
city  was  required  to  assume  one-half  of  the  indebtedness  of  Nor- 
folk county ;  and  by  the  third  section  of  said  act  it  was  provided 
that  the  ferries  which  now  ply  by  authority  of  law,  between  the 
said  city  of  Portsmouth  and  the  city  of  Norfolk,  and  Washing, 
ton  Point,  known  as  the  "  Norfolk  county  ferries,"  shall  continue 
to  run  as  now  authorized  by  law,  and  shall  be  the  joint  and 
equal  property  of  said  county  and  city.  They  shall  be  regulated 
by  a  committee  of  six,  three  of  whom  shall  be  appointed  by  the 
court  of  said  county,  and  three  by  the  council  of  said  city ;  pro- 
vided that  nothing  herein  contained  shall  render  null  and  void 
or  vitiate,  any  arrangements  heretofore  made,  by  which  said 
ferries  have  been  leased  or  rented  out,  and  the  profits  of  which 
shall  accrue  equally  to  said  county  and  city.  At  the  time  of  the 
passage  of  this  act,  these  ferries  had  been  leased  out  by  the 
county  court  of  Norfolk  in  pursuance  of  law,  and  it  was  a  knowl- 
edge of  this  fact  which  made  the  legislature  provide  in  this  sec- 
tion against  any  action  on  the  part  of  the  committee  which 
might  interfere  with  or  impair  this  subsisting  contract.  And 
so  it  may  well  be  presumed  it  was  from  a  knowledge  of  this 
same  fact  as  well  as  from  a  purpose  to  diminish  the  indebted- 
ness of  that  city  to  the  county,  that  the  legislature,  by  the  fourth 
section  of  said  act,  provided  that  the  agent  or  lessee  of  said  ferries 
should  pay  the  proceeds  thereof  to  the  treasurer  of  Norfolk 
coimty.  On  the  19th  of  December,  1870,  the  legislature,  by  an 
act  of  that  date,  authorized  the  "joint  committee  for  the  regula- 
tion of  Norfolk  county  ferries"  to  borrow  on  behalf  of  Norfolk 
county  and  the  city  of  Portsmouth,  a  sum  of  money  not  exceed- 
ing the  sum  of  |30,000,  for  the  purpose  of  completing  such  boats 
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now  in  course  of  construction  for  the  use  of  said  ferries,  for  the 
repairs  of  such  boats  now  in  use,  and  the  building  of  such  new 
boats  as  may  be  necessary  or  expedient  to  have,  and  for  the  re- 
pairing and  equipping  of  the  wharves,  docks  and  other  appurte- 
K^ances  of  said  ferries ;  and  to  pledge  by  deed  of  trust  or  other- 
wise, as  security  for  said  loan,  principal  and  interest,  all  the  net 
tolls  and  receipts  of  said  ferries,  and  all  boats,  engines,  wharves, 
docks* and  all  other  personal  and  real  estate  connected  with  said 
ferries.  And  again,  by  act  approved  March  26th,  1872,  it  con- 
ferred upon  the  said  joint  committee  authority  to  issue  on  be- 
half of  Norfolk  county  and  the  city  of  Portsmouth,  coupon 
bonds  to  the  amount  of  $30,000,  for  funding  the  debt  which 
had  been  theretofore  created  by  them,  and  required  that  said 
bonds  should  be  signed  by  the  chairman  of  said  joint  committee. 
Acts  1871-72,  page  449.  And  on  the  26th  of  February,  1876,  an 
act  was  passed,  which,  in  terms,  repealed  all  acts  and  parts  of 
acts  in  conflict  with  itself  Section  one  of  this  act  provides  that 
the  ferries  shall  continue  to  run,  as  now  authorized  by  law,  and 
shall  be  the  joint  and  equal  property  of  said  city  of  Portsmouth 
and  Norfolk  county.  Section  two  provides  that  said  ferries  shall 
be  regulated  and  managed  by  a  committee  of  six,  three  of  whom 
shall  be  appointed  by  the  judge  of  the  county  court  of  Norfolk 
county  and  three  by  the  judge  of  the  court  of  hustings  for  the  said 
city  of  Portsmouth.  And  section  three  makes  it  the  duty  of  the 
agent  or  lessee  of  said  ferries  to  pay  the  net  proceeds  or  profits 
thereof,  from  time  to  time ;  one-half  to  the  treasurer  of  Norfolk 
county,  who  shall  be  responsible  for  their  disbursement  as  may  be 
ordered  by  the  board  of  supervisors  of  said  county,  and  the  other 
half  thereof  to  the  treasurer  of  the  city  of  Portsmouth,  who  shall 
be  responsible  for  their  disbursement  as  may  be  ordered  by  the 
council  of  said  city.  Now,  under  the  statutes  and  the  general 
laws  of  this  state  applicable  to  the  boards  of  supervisors  of 
counties,  the  appellants  claim  the  power  (which  they  have  under- 
taken to  exercise)  to  make  the  lease  to  John  L.  Roper.     Can 
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this  claim  be  sustained?  After  a  careful  examination  of  all 
these  statutes,  we  have  no  hesitation  in  declaring  that  it  cannot. 
The  appellants,  whilst  they  admit  that  the  power  to  lease 
these  ferries  is  nowhere  given  to  them  in  express  terms,  never- 
theless insist  that  it  is  impliedly  given  to  them  in  one  of  the 
following  ways,  viz. : 

1.  As  an  incident  to  their  ownership  of  these  ferries. 

2.  By  the  fourth  section  of  the  act  of  March,  1858,  taken  in 
connection  with  the  ninth  section  of  the  same  act,  and  by  the 
third  section  of  the  act  of  February  26,  1876. 

3.  That  it  is  conferred  in  the  general  statutes  which  define 
the  powers  and  duties  of  the  boards  of  supervisors  in  the  various 
counties  of  the  stat^,  or  came  to  them  by  some  unknown  powers 
of  devolution  as  successors  of  the  county  court. 

Now,  as  to  the  first  suggestion.  As  has  been  heretofore 
shown,  this  property  came  into  the  hands  of  the  joint  owners  as 
a  public  trust,  and  to  such  ownership  the  jtis  disponendi  is  not 
an  incident.  Mr.  Dillon,  an  author  of  deservedly  high  rank, 
says  at  section  575  of  his  book  on  Municipal  CJorporations, 
"  they  cannot,  of  course,  dispose  of  property  of  a  public  nature, 
in  violation  of  the  trusts  upon  which  it  is  held,  nor  of  public 
squares,  streets  or  commons.'*  These  ferries  were  public  high- 
ways. The  property  in  them  was  conferred  upon  the  appellants 
to  be  used  for  the  public  benefit,  and  it  was  not  possible  for  the 
appellants  to  dispose  of  them,  by  lease  or  otherwise,  without 
express  legislative  sanction.  1  Dill.  Mun.  Corp'ns,  §  96.  2d.  Nor 
can  the  power  to  lease  these  ferries  be  deduced  from  either  the 
fourth  section  of  the  act  of  March,  1858,  nor  the  third  section  of 
the  act  of  February,  1876.  These  ferries  had  been  repeatedly  run 
by  agents  and  lessees,  and  at  the  time  of  the  passage  of  both  of 
those  acts  were  actually  under  lease.  Under  such  circumstances 
the  mere  fact  that  the  legislature  made  it  the  duty  of  such  agents 
or  lessee  to  pay  over  the  net  proceeds  can  give  no  countenance 
to  the  contention  on  the  part  of  the  appellants  that  they  were 
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thereby  empowered  to  lease  these  ferries,  especially  when  the 
effect  of  such  a  construction  will  be,  as  they  admit,  to  strip  this 
joint  committee  of  the  power  "to  regulate  and  manage  their 
ferries  "  with  which  the  legislature  has  clothed  them. 

Nor  is  the  third  position  assumed  by  the  appellants  any 
better  sustained;  for  the  board  of  supervisors,  like  every  other 
quasi  corporate  body,  being  the  mere  creature  of  the  statute, 
it  has  only  such  powers  as  are  expressly  conferred  upon  it,  or 
necessarily  implied  in  furtherance  of  the  object  of  its  creation. 

These  boards  are  created  for  the  purpose  of  managing  the 
ordinary  county  affairs  appertaining  to  all  the  counties  of  the 
state  alike. 

And  by  no  fair  implication  can  the  power  to  lease  this  ferry 
be  included  within  the  grants  of  power  to  them.  But  this  is 
not  all.  The  power  to  regulate  and  manage  these  ferries  has 
been  conferred  upon  the  joint  committee  by  special  statutes,  and 
the  general  statutes,  creating  boards  of  supervisors,  cannot 
upon  the  familiar  rule  of  law — ^that  statutes,  of  a  general  nature, 
do  not  repeal  by  implication  special  acts  framed  for  particular 
municipalities — be  held  to  repeal  and  take  away  from  the  joint 
committee,  as  it  admittedly  would,  if  the  views  of  the  appellants 
were  sound,  the  power  to  regulate  and  manage  these  ferries. 

Nor  is  there  anything  in  the  intimation  that  the  supervisors  of 
Norfolk  county  acquired  the  power  to  lease  these  ferries  from  the 
county  court  of  Norfolk,  where  it  certainly  resided  formerly. 
The  boards  of  supervisors  take  nothing  upon  the  assumption  that 
they  are  the  next  in  succession  to  the  county  court.  Many  of 
the  powers  which  they  have  may  have  been  formerly  vested  in 
the  county  court  as  an  agency  of  the  state;  but  these  powers  do 
not  come  to  the  supervisors  by  devolution.  Then  these  powers 
have  simply  been  taken  away  from  the  county  court,  one  agent 
of  the  state,  and  have  been  conferred  upon  another  agent  of  the 
state,  viz :  the  board  of  supervisors. 

From  this  brief  review  of  the  acts  of  assembly,  relating  to 
these  ferries,  it  sufficiently  appears  that  none  of  the  grounds 
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upon  which  the  appellants  found  their  claim  of  right  to  lease 
these  ferries  are  tenable,  and  that,  as  a  consequence,  the  council 
of  the  city  of  Portsmouth,  and  the  supervisors  of  Norfolk 
coimty.  in  granting  the  lease  on  the  13th  of  December,  1881,  to 
John  L.  Roper,  acted  ultra  vires,  and  the  lease  is  null  and  void. 
But  if  it  Rhould  be  conceded,  argumenti  gratia,  that  the  power 
to  execute  this  lease  was  in  the  grantors,  the  city  of  Portsmouth 
and  thD  supervisors  of  Norfolk  county,  we  still  think  that  the 
fact8  and  circumstances  attending  the  execution  of  said  lease 
were  of  such  a  character  as  to  justify  the  court  below  in  setting 
it  aside,  and  declaring  it  null  and  void.  For  these  reasons  we 
are  of  opinion  that  there  is  no  error  in  the  decree  appealed 
from^  and  that  the  same  must  be  affirmed. 

Decree  affirmed. 
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James  v.  Stokes  and  ai^. 
James  v.  Harris  and  als. 

March  22d,  1883. 

1.  Jurisdiction— y«jAV^j. — The  law  limiting  the  jurisdiction  of  justices  is 

founded  on  public  policy,  and  no  nianipulation  of  a  debt  can  affect  such 
jurisdiction. 

2.  Idem — Idem—  Trial  by  j'ufy.—'By  the  United  States  Constitution,  in  suits 

at  common  law  where  the  value  in  controversy  exceeds  |20,  the  right  of 
trial  by  jury  is  preserved.  By  the  Virginia  Constitution,  in  controversies 
respecting  property,  such  mode  of  trial  is  declared  preferable  and  sacred. 
Though  by  law  in  this  state  the  jurisdiction  of  justices  has  at  various 
times  been  enlarged,  yet  experience  has  taught  the  wisdom  of  adhering 
to  fundamental  principles  and  of  returning  to  the  old  limits. 

3.  Idem — Idem— Manipulation  in  fraudem  le^is.— The  limitation  by  law  can- 

not be  changed  by  one,  or  by  both  of  the  parties,  and  such  efforts  have 
been  held  to  be  in  fraudem.  legis. 

4.  Idem — Idem— Prohibition.— ^hex^y  under   pretext    of  acquiescence    of 

parties,  the  justice  has  extended  his  jurisdiction  beyond  that  fixed  by 
law,  he  has  uniformly  been  checked  by  writ  of  prohibition. 

5.  Idem — Idem— Hudson   v.  Lowryy  2    Virginia    cases,  reviewed  and  ap- 

proved. The  rulings  thereof  are  founded  on  the  soundest  principles  of 
public  policy,  and  are  within  the  plainest  terms  of  the  law,  and  are  re- 
affirmed. 

6.  iDKii— Idem — Case  at  bar.— In   1877  S.  was  indebted  to  J.  I126.73,  and 

executed  to  him  three  bonds  each  for  one-third  thereof,  payable  at  two, 
three  and  four  months,  respectively.  When  all  were  due,  a  justice  ren- 
dered three  separate  judgments  thereon,  and  issued^.  fa'Sy  and  placed 
them  in  the  hands  of  constable  C,  who  collected  part,  and  was  proceed- 
ing to  collect  remainder,  when  S.  applied  to  circuit  court  fof  a  writ  of 
prohibition,  which  was  awarded.  Upon  error  here, 
Held  -.—{Richardson,  J.,  dissenting.) 

By  the  plain  terms  of  the  law  the  jurisdiction  of  the  justice  was 
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limited  to  $50,  but  by  the  creditor's  methods,  in  frmidem  legis, 
the  justice  usurped  jurisdiction  of  a  debt,  which,  though  severed 
into  divers  sums,  was  still  5i  26.73,  i"  defiance  of  the  law,  and  the 
writ  of  prohibition  was  properly  awarded  to  check  such  usur- 
pation. 

Two  cases  heard  together. 

Error  to  judgment  of  circuit  court  of  Goochland,  rendered 
6th  September,  1879,  on  petition  of  Z.  I.  Stokes  for  a  writ  of  pro- 
hibition against  the  appellant,  John  D.  James,  and  R.  S.  Saun- 
ders, a  justice,  and  John  I.  Cheatwood,  a  constable,  of  said  county ; 
and  error  to  judgment  of  same  court,  rendered  same  day,  on 
similar  petition  of  Charles  F.  Harris  and  Henry  Harris,  against 
same  defendants. 

Stokes  owed  James  |126.73  upon  open  account  for  store- 
goods,  and  executed  three  several  bonds,  each  for  |42.24,  parts 
thereof  payable  in  two,  three,  and  four  months.  When  all  fell 
•due,  the  justice  rendered  on  each  a  separate  judgment,  and 
issued  a  writ  oi  fieri  facias ^  which  the  constable  collected  part 
of,  and  was  proceeding  to  collect  remainder  when  Stokes  applied 
to  circuit  court  for  a  writ  of  prohibition,  which  was  awarded. 

The  second  judgment  was  against  C.  F.  and  H.  Harris,  as 
garnishees,  under  the  said  writs  of  fi.  fa.  To  these  judgments 
James  obtained  from  one  of  the  judges  of  this  court  writs  of 
error  and  supersedeas, 

Petitt  &  Leake,  for  the  appellants. 

No  counsel  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court: 

The  facts  of  this  case  are  not  controverted,  and  are  as  follows : 
On  the  lOth  day  of  July,  1877,  the  appellee  (Stokes)  was  indebted 
to  the  appellant  (James)  in  the  sum  of  |126.73,  and  that  for  the 
said  debt  he  executed  three  several  obligations  or  notes — the  first 
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for  $42.24,  payable  sixty  days  after  date;  the  second  payable 
Dinety  days  after  date,  for  the  sum  of  |42.24 ;  the  third  for  the 
sum  of  $42.25,  payable  four  months  after  date,  the  said  10th 
day  of  July,  ISYY.  Afterwards,  when  the  three  notes  were 
matured  and  all  due — to-wit.,  on  the  30th  day  of  November, 
1877 — one  R.  S.  Saunders,  a  justice  of  the  peace  of  the  said 
county,  rendered  against  the  appellee  (Stokes)  three  separate  and 
distinct  judgments  on  said  notes  for  said  debt  of  $126.73  in 
favor  of  the  said  James,  the  first  of  the  said  judgments  being 
for  the  sum  of  $42.24,  the  amount  of  the  first  of  said  notes,  with 
interest  and  costs,  $1 ;  the  second  of  said  judgments  being  for 
the  sum  of  $42.24,  the  amount  of  the  second  of  the  said  notes, 
with  interest  and  $1  costs;  and  the  third  of  the  said  judgments 
being  for  the  sum  of  $42.25,  the  amount  of  the  third  of  the  said 
notes,  with  interest  and  costs,  $1. 

On  the  25th  day  of  July,  1878,  the  said  justice  issued  writs  of 
fieri  facias  against  the  appellee,  which  went  into  the  hands  of 
one  John  L  Cheatwood,  a  constable,  who  collected  $15  on  them, 
and  was  proceeding  to  fiirther  execute  the  said  writs  against  the 
appellee,  Stokes,  when  the  said  Stokes  applied  to  the  circuit 
court  of  Groochland  county  for  a  writ  of  prohibition,  to  prohibit 
the  appellant,  the  said  magistrate  and  the  said  constable,  from 
further  proceedings  against  him  in  the  premises.  A  rule  was 
awarded  on  the  4th  day  of  September,  1879,  and  on  the  6th  day 
of  the  same  month  the  writ  of  prohibition,  as  asked  for,  was 
awarded  against  the  said  parties.  And  from  that  judgment  the 
appellant  applied  to  this  court  for  a  writ  of  error  and  superse- 
deas;  which  was  awarded. 

The  jurisdiction  of  a  justice  of  the  peace  in  this  state,  at  the 
date  of  the  judgments  aforesaid,  was  limited  to  $50.  The 
claim  of  the  appellant,  James,  against  the  appellee,  Stokes,  was 
$126.73.  In  order  to  give  the  justice  jurisdiction  of  this  debt, 
which  under  the  laws  of  this  state  was  too  large  to  come  within 
his  jurisdiction,  the  said  James  induced  the  said  debtor  to  cut  it 
up  in  three  bonds,  each  of  which  was  less  than  $50,  and  so  bring* 
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ing  the  said  debt  of  $126.73,  within  the  jurisdiction  of  the  justice. 
If  this  debt  of  $126. 73  could  thus  be  cut  up  into  several  debts 
of  less  than  $50  each,  and  so  give  the  justice  jurisdiction  of  the 
debt,  which  was  by  law  beyond  his  jurisdiction,  then  in  any 
case  whatever,  by  a  similar  manipulation  of  the  amount,  a  debt 
of  any  amount  might  be  so  brought  within  the  jurisdiction  of 
the  justice,  and  thus  the  provisions  of  the  law  fixing  and 
limiting  this  jurisdiction  might  be,  in  any  case,  rendered  nuga- 
tory. In  our  opinion  the  limitations  of  the  law  fixing  and 
limiting  the  jurisdiction  of  the  justice  are  eminently  wise  and 
proper,  and  founded  on  the  soundest  principles  of  public  policy ; 
and  whether  that  be  so  or  not,  the  provisions  of  the  law  can- 
not be  disregarded ;  and  no  manipulation  of  a  debt  can  alter  or 
affect  the  jurisdiction  as  prescribed  by  law  for  that  tribunal. 

The  laws  are  framed  and  enacted  by  the  people  for  the  com- 
mon benefit;  and  among  the  fundamental  principles  of  our 
government  we  find  the  trial  by  jury  is  guaranteed  to  the  citi- 
zens. In  the  constitution  of  the  United  States  it  is  provided, 
in  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served. In  the  constitution  of  Virginia  it  is  provided,  that  in 
controversies  respecting  property,  and  in  suits  between  man 
and  man,  the  trial  by  jury  is  preferable  to  any  other  and  ought 
to  be  held  sacred.  The  laws  of  this  state  have  been  wisely 
framed,  so  as  to  preserve  to  every  citizen  the  right  to  a  trial  in 
a  competent  court,  where  his  property-rights  are  involved;  and 
while  the  machinery  of  trial  by  jury  is  provided  in  the  courts 
of  record  in  this  state,  the  jurisdiction  of  the  justice  has,  with 
rare  exceptions,  been  limited  to  controversies  concerning  small 
claims;  and  although  at  various  periods  in  the  history  of  this 
state  this  jurisdiction  has  been  enlarged  by  the  legislature, 
experience  has  soon  taught  the  wisdom  of  adhering  to  fimda- 
mental  principles,  and  a  return  to  the  old  limits.  Whatever 
the  limitation  at  any  time  may  be  by  law,  it  cannot  be  changed 
by  any  one  of  the  parties,  nor  by  a  combination  between  both 
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of  the  parties,  and  every  effort  so  to  do  has  been  held  to  be  in 
fraud  of  the  law.  The  justice  cannot,  under  any  pretext  of 
acquiescence  of  the  parties,  take  jurisdiction  beyond  the  limit 
fixed  by  law.  His  jurisdiction  is  given  by  law  alone,  and  is,  in 
every  case,  what  the  law  fixes  it  at.  The  consent  of  the  parties 
cannot  enlarge  it.  In  the  history  of  this  state  the  efforts  of  the 
justice  to  extend  his  jurisdiction  beyond  the  limits  prescribed 
by  law  have  been  checked  by  the  mandate  of  the  higher  courts 
in  the  form  of  the  writ  of  prohibition. 

A  prohibition  is  a  writ  issuing  properly  out  of  a  superior  court 
to  an  inferior  court,  commanding  them  to  ce6we  from  the  prose- 
cution of  a  suit,  upon  a  suggestion  that  either  the  cause  origi- 
nally, or  some  collateral  matter  arising  therein,  does  not  belong 
to  that  jurisdiction,  but  to  the  cognizance  of  some  other  court. 
This  writ  may  issue  either  to  inferior  courts  of  common  law,  or 
to  a  justice,  or  justices  of  the  peace,  if  they  hold  plea  of  any 
matter  above  their  jurisdiction;  this  is  a  remedy  provided  by 
the  common  law  to  redress  the  grievance  growing  out  of  an  en- 
croachment of  jurisdiction,  or  calling  one  coram  non  judice^  to 
answer  in  a  court  that  has  no  legal  cognizance  of  the  cause;  and 
the  constitution  of  this  state,  in  providing  the  jurisdiction  of 
this  court,  has  carefully  preserved  this  ancient  remedy  for  an 
abuse  of  power  on  the  part  of  the  inferior  courts;  and  this  court 
is  given  original  jurisdiction  in  writs  of  prohibition,  and  appel- 
late jurisdiction  in  all  cases  of  prohibition  without  regard  to  the 
smallness  of  the  claim,  so  as  to  provide  a  remedy  for  the  smallest 
encroachment  on  the  part  of  the  inferior  courts,  as  well  as  for 
the  largest. 

It  is  earnestly  contended  in  this  case,  that  by  cutting  up  this 
debt,  the  subject  of  controversy  in  this  case,  three  new  debts 
were  made,  and  each  one  of  the  three  was  brought  within  the 
law,  and  that  suit  might  have  been  maintained  on  each  sepa- 
rately at  different  times ;  the  debt  remained  the  same  debt  how- 
ever it  was  sub-divided.     It  was  beyond  the  limit  fixed  by  the 
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law  for  the  justice,  and  it  was  a  debt  which  the  law  had  placed 
under  the  jurisdiction  of  another  and  a  higher  court,  and  as  to 
which  the  law  guaranteed  the  right  of  trial  by  jury.  And  what- 
ever may  have  been,  or  may  not  have  been  done  with  the  several 
notes  as  they  fell  due,  the  case  here  is,  that  a  party  had  a 
claim  of  $126.73,  evidenced  by  three  bonds  all  due,  and  against 
the  same  party,  and  it  can  be  regarded  by  the  law  only  as  one 
debt.  Mr.  Minor,  in  his  admirable  treatise,  says  upon  this  sub- 
ject: "When  an  entire  claim  exceeds  $20,  and  has  been 
divided  into  several  parts,  each  not  exceeding  $20,  and  separate 
securities  are  taken  therefor  and  all  are  due]  it  seems  the 
better  opinion  in  this  case  that  the  courts  of  record  cannot  thus 
be  deprived  of  their  jurisdiction,  nor  the  defendant  of  his  right 
to  trial  by  jury,  and  that  a  writ  of  prohibition  will  be  awarded 
by  the  circuit  court  to  prohibit  the  usurpation^*  Vol.  IV,  part 
I,  p.  206-207  Minor's  Institutes. 

And  when  a  fictitious  credit  is  entered  in  order  to  reduce  the 
amount  to  $20  or  less.  This,  also,  is  believed  to  be  inadmissible, 
being  in  fraudem  legia.  It  deprives  the  courts  of  record  of  the 
jurisdiction  which  the  law  assigns  them,  and  thus  infringes  upon 
public  policy;  and  it  takes  away  from  the  defendant  one  of  the 
most  important  incidents  of  the  contract  as  he  made  it — namely, 
the  incident  of  the  trial  by  jury. 

Mr.  Minor  cites  the  cases  of  Hutson  v.  Lovrry  and  others,  2 
Va.  Cases  42,  decided  by  the  general  court  in  1816.  In  that 
case  the  debtor  owed  the  creditor  eighty  dollars,  and  gave  four 
single  bills  for  twenty  dollars  each,  payable  respectively  at 
one  day,  and  at  one,  two  and  three  months  after  date;  and  after 
all  became  due  the  creditor  obtained  warrants  from  a  single 
magistrate  to  recover  these  several  sums.  The  debtor  obtained 
from  the  superior  court  a  writ  of  prohibition  to  prevent  the  justice 
from  proceeding,  because  the  justice  had  not  jurisdiction  in  the 
cases,  all  the  notes  constituting  only  one  debt.  The  judgments 
had  been  all  actually  rendered,  the  execution  levied,  and  the 
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money  in  the  hands  of  the  constable.  The  debtor  gave  notice 
to  the  constable  not  to  pay  the  money  over.  The  court  awarded 
the  writ  of  prohibition. 

The  superior  court  adjourned  that  case  to  the  general  court 
for  a  decision  on  the  following  points : 

1.  Whether  the  aforesaid  justice  of  the  peace  had  jurisdiction 
to  render  the  aforesaid  several  judgments. 

2.  Whether  the  satisfaction  of  the  said  judgments,  by  execu- 
tions previous  to  this  motion,  should  prevent  the  court  from 
awarding  a  writ  of  prohibition  in  th  t  case. 

It  may  be  observed  that  that  case  is  very  parallel  to  this 
case,  if,  indeed,  it  is  not  entirely  the  same. 

In  that  case,  as  in  this,  it  was  earnestly  contended  that  the 
debtor  by  his  own  act  had  severed  the  debt,  and  that  being  so 
severed  the  magistrate  had  jurisdiction;  that  the  bills  were, 
as  in  this  case,  payable  at  different  times ;  that  suit  might  have 
been  brought  on  each  note  at  different  times,  and  also  that  the 
judgments  had  been  rendered  and  executions  had  been  issued 
and  the  money  made  by  the  constable. 

On  the  other  hand,  in  that  case,  as  in  this,  it  was  contended 
that  a  debt  is  that  which  one  man  owes  to  another ;  the  whole 
sum  due  and  payable  on  all  the  notes  constituted  but  one  debt. 
The  debt  being  due  by  specialty  will  not  sever  the  debt  into 
several  debts  (as  regards  the  jurisdiction  of  the  courts)  any  more 
than  the  circumstance  of  an  open  or  current  account,  depending 
upon  different  witnesses,  could  authorize  a  separate  action  of 
assumpsit,  upon  every  particular  admitting  of  proof  by  a  dif- 
ferent witness. 

Referring  to  the  case  of  Girling  v.  Alders,  1  Ventr is,  73.  "When 
one  contracted  with  another  for  divers  parcels  of  malt,  the 
money  to  be  paid  for  each  parcel  being  under  forty  shillings, 
and  he  levied  divers  plaints  thereupon  in  the  said  court;  where- 
fore the  court  of  king's  bench  granted  a  prohibition,  because 
though  they  be  several  contracts,  yet  inasmuch  as  the  plaintiff 
might  have  joined  them  all  in  one  action,  he  ought  to  have 
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done  80  and  sued  here,  and  not  put  the  defendant  to  unnecfessary 
vexation,  any  more  than  he  can  split  an  entire  debt  into  divers, 
to  give  the  inferior  court  jurisdiction  in  fraudem  legist  "  So,  if 
there  be  several  contracts  between  A.  &  B.  at  several  sums,  each 
under  forty  shillings,  but  amounting  in  the  whole  to  a  sum  suf- 
ficient to  entitle  the  superior  court  to  a  jurisdiction,  they  shall 
be  sued  for  in  such  superior  court,  and  not  in  an  inferior  court 
which  is  not  of  record."  1  Ventris,  65.  See  also  Bacon's  Abridg- 
ment ;  Wilson's  ed.,  6  vol.,  p.  668. 

It  will  give  the  creditor  a  vast  amount  of  power  over  his 
debtor. 

1.  The  creditor,  by  choosing  to  sever,  deprives  the  debtor  of 
the  benefit  of  counsel,  who  are  not  admitted,  or  themselves,  or 
their  fees  noticed  before  a  single  justice. 

2.  The  creditor  thereby  chooses  whether  he  will  oust  the  de- 
fendant of  the  benefit  of  jury  trial. 

3.  The  creditor  thereby  eventually  might  choose  whether  his 
debtor  should  have  a  writ  of  error  in  the  supreme  tribunal  of 
Virginia,  although  the  amount  in  controversy  is  of  sufficient 
magnitude  to  admit  of  an  appeal  or  writ  of  error. 

The  debtor  might  claim  to  have  the  debt  against  him  con- 
solidated. If  the  justice  should  consolidate,  he  would  oust  his 
jurisdiction;  if  he  should  refuse,  the  debtor  would  still  be 
deprived  of  rights  already  considered. 

It  h«is  been  said  that  the  defendant  puts  it  in  the  power  of 
the  plaintiff  to  harrass  him  by  several  suits  by  giving  several 
obligations.  This  is  not  admitted.  The  question  controverted 
is,  whether  the  creditor  has  the  power.  Besides,  the  consent  of 
parties  cannot  give  the  court  jurisdiction ;  if  it  cannot  directly, 
why  should  it  obliquely  take  a  greater  effect?  The  court  said: 
^^The  court  having  seen  and  inspected  the  record  in  this  ease, 
and  maturely  considered  the  questions  adjourned,  doth  decide 
that  the  justice  in  the  said  record  mentioned  had  not  jurisdic- 
tion to  render  the  several  judgments  therein  also  mentioned; 
and  that  the  satisfaction  of  the  said  judgments,  by  executions  at 
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the  time  when  a  writ  of  prohibition  was  moved  for,  ought  not 
to  prevent  the  awarding  of  such  writ,  as  it  appears  by  the 
said  record  that  the  money  so  made  remained,  at  the  time  of 
the  making  the  said  motion,  in  the  hands  of  the  said  con- 
stable, and  that  he  had  notice  not  to  pay  it  over.  Which  is 
ordered  to  be  certified  to  the  said  superior  court."  That  case 
has  never  been  overruled  to  this  day,  but  has  remained  to  the 
present  time  th«  rule  upon  the  subject  in  this  state;  and  the 
circuit  court  of  Groochland  in  this  case,  in  the  judgment  herein 
rendered,  has  but  followed  this  well-known  and  oft-quoted  cskse. 
We  are  of  opinion  that  the  rulings  of  that  case  are  founded  on 
the  soundest  principles  of  public  policy,  and  within  the  plain 
terms  of  the  law,  and  should  be  reaffirmed  by  this  court  in  this 
case,  which  is  in  all  its  details  and  circumstance  almost  identical 
with  that.  There  are  many  cases  of  prohibition  concerning  the 
encroachments  of  magistrates,  which  have  been  decided  in  this 
court  like  Miller  v.  Marshall^  1  Virginia  Cases,  158,  and  other 
cases,  but  they  proceed  upon  different  circumstances,  and  are 
not  applicable  to  this  case.  In  the  case  of  Hendricks  v.  Shoe- 
maker, 3d  Grattan,  197,  cited  at  bar,  and  relied  on  to  overturn 
Hutson  V.  Lotvry,  we  find  the  question  at  issue  wholly  different 
In  that  case  the  magistrate  was  not  only  not  without  jurisdic- 
tion to  hear  motions  on  constables'  bonds,  but  such  jurisdiction 
was  expressly  conferred  by  the  very  terms  of  the  law.  Judge 
Baldwin  in  delivering  the  opinion  of  the  court  in  that  case  said: 
"The  court  is  of  opinion  that  by  the  express  provisions  of  the 
thirty-first  section  of  the  act  concerning  the  county  and  other 
mferior  courts,  and  the  jurisdiction  of  justices  of  the  peace,  the 
party  injured  by  the  failure  of  a  constable  to  pay  over  money 
received  by  him,  on  an  execution  issued  by  a  justice,  may 
recover  the  same,  with  interest  and  costs,  by  motion  against  a 
constable  and  his  securities;  and  any  justice  of  the  peace,  in 
the  county  of  the  court  of  which  such  constable's  official  bond 
is  deposited,  is  empowered  to  hear  such  motion  and  render  judg- 
ment thereupon.  The  jurisdiction  thus  conferred  upon  the  jus- 
VoL.  Lxxvn — 30 
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tioe  does  not  in  any  wise  depend  upon  the  value  of  the  execu- 
tion, or  of  the  judgment  upon  which  it  issued,"  &a,  &c. 

The  jurisdiction  of  the  justice  being  thus  conferred  by  the 
express  mandate  of  the  law,  he  has  the  jurisdiction  under  the 
law,  and  not  outside  of  it  and  in  defiance  of  its  plain  terms. 

In  this  case,  by  the  express  terms  of  the  law,  his  jurisdiction 
is  limited  to  $50,  but  by  oblique  methods,  he  usurped  jurisdic- 
tion of  a  debt  of  |126.73  in  plain  violation,  and  in  defiance  of 
the  law  so  limiting  his  jurisdiction. 

For  the  foregoing  reasons  we  are  of  opinion  that  the  circuit 
court  did  not  err  in  awarding  the  writ  of  prohibition  here  com- 
plained of,  and  are  of  opinion  to  affirm  the  said  judgment. 

Richardson,  J.,  dissenting,  said: 

On  the  10th  day  of  July,  1877,  the  defendant  in  error,  Z.  I. 
Stokes,  was  indebted  to  the  plaintiff  in  error,  John  D.  James,  in 
the  sum  of  $126.73,  for  goods  sold  by  the  latter  to  the  former. 
The  said  John  D.  James  was  desirous  of  having  payment  of 
said  debt  from  said  Stokes,  and  was  about  to  institute  a  suit 
against  Stokes  to  enforce  the  same,  when  said  Stokes  agreed  that 
if  the  said  James  would  indulge  him  for  sixty,  ninety,  and  one 
hundred  and  twenty  days  for  different  parts  of  the  sum  of  money, 
so  due  by  open  account,  that  he  would  close  the  open  account  by 
giving  his  bonds  for  different  parts  of  the  sum  of  money  so  due 
from  him,  and  would  pay  the  bonds  as  they  should  fall  due ; 
and  that  thereupon  and  in  consideration  of  this  agreement  and 
in  pursuance  thereof,  the  said  Stokes  did,  on  said  10th  day  of 
July,  1877,  execute  and  deliver  to  him,  the  said  James,  his  three 
bonds — one  for  $42.24,  payable  sixty  days  after  date  ;  one  for 
$42.24,  payable  ninety  days  after  date;  and  the  third  and  last 
for  $42.25,  payable  four  months  after  date.  The  said  Stokes 
failed  to  pay  any  part  of  either  of  said  bonds  as  they  fell  due ; 
and  afterwards,  on  the  2d  day  of  November,  1877,  the  said 
James  delivered  said  three  bonds  to  a  constable  for  collection ; 


Digitized  by 


Google 


JAMBS    V.   STOKES   AND   AI&,    &C.  235 


Dissenting  Opinion. 


and  on  the  28th  day  of  November,  1877,  R  S.  Saunders,  a  jus- 
tice of  Goochland  county,  on  the  application  of  said  constable, 
issaed  three  separate  warrants — one  for  each  of  said  three 
bonds — which  being  regularly  served  and  returned  by  said  con- 
stable, John  J.  Cheatwood,  the  said  justice  rendered  a  judg- 
ment on  each  of  the  said  three  bonds,  and  issued  executions 
thereon,  which  executions  were  delivered  to  said  constable  for 
levy,  and  that  levy  was  made,  and  $15  collected  by  virtue  thereof 
by  said  constable.  On  the  17th  day  of  August,  1878,  two  debtors 
of  said  Stokes — C.  F.  Harris  and  Henry  Harris — having  been 
regularly  proceeded  against  in  this  cause  for  the  enforcement  of 
said  judgments,  by  process  of  garnishment,  judgments  were 
rendered  against  them,  and  executions  issued,  &c. 

Upon  these  facts  the  said  Stokes,  the  debtor,  and  also  said 
garnishees,  C.  F.  Harris  and  Henry  Harris,  respectively  ap- 
plied to  the  circuit  court  of  Goochland  county  for  a  writ 
of  prohibition.  In  their  petitions  they  allege  that  said  justice 
had  no  jurisdiction  in  the  premises,  for  the  reason  that  said 
several  judgments  are  for  parts  of  one  debt,  and  in  the  aggre- 
gate amount  to  a  sum  exceeding  the  jurisdiction  of  a  justice  of 
the  peace.  Upon  these  petitions  a  rule  was  directed  to  be  issued 
by  said  court,  and  was  issued,  requiring  the  parties,  said  John  D. 
James,  said  justice  and  said  constable  to  appear,  forthwith,  be- 
fore said  circuit  court  to  show  cause  why  the  writs  of  prohibition, 
as  prayed  for  by  the  petitioners,  should  not  be  awarded. 

The  rule  was  served  on  the  fourth  day  of  September,  1879, 
and  on  the  next  day,  September  the  5th,  this  cause  was  heard 
upon  the  said  petitions  and  answers,  and  evidence,  and  there- 
upon said  circuit  court  gave  judgment,  awarding  the  writs  of 
prohibition  as  prayed  for.  And  thereupon  the  plaintiff  in  error, 
said  John  D.  James,  applied  to  and  obtained  from  said  circuit 
court  a  certificate  of  the  facts  proved  at  said  trial,  signed,  sealed 
and  made  a  part  of  the  record  in  said  causes.  The  facts  thus 
certified  are  those  already  stated.  They  amount  to  this:  the 
defendant  in  error,  said  Stokes,  was  indebted  to  the  plaintiff  in 
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error  in  $126.73  ;  the  plaintiflf  in  error  wanted,  and  was  entitled 
to  have,  his  money,  and  was  about  to  proceed  to  institute  suit  to 
recover  it;  the  defendant  in  error  wanted  further  indulgence, 
and  it  was  extended  to  him  by  taking  hife  three  bonds  for  the 
amounts,  and  payable  at  the  times  before  stated. 

After  getting  this  indulgence  for  his  own  accommodation, 
and  on  his  own  terms,  the  defendant  in  error  failed  to  pay  said 
bonds,  or  either,  or  any  part  of  them ;  and  all  remaining  un- 
paid, the  plaintiff  in  error,  after  being  thus  delayed  for  a  period, 
in  which  he  might  have  made  his  entire  debt  had  he  proceeded 
as  he  first  intended  to  do,  proceeded  to  collect  the  same  through 
a  constable  upon  warrants  before  a  justice.  And  when  he  had 
obtained  his  judgments  severally  upon  his  said  separate  and 
several  evidences  of  debt,  and  had  by  proper  proceedings  against 
said  Stokes  and  his  debtors  in  effect  secured  his  debts,  the 
defendants  in  error  shelter  themselves  under  the  common- 
wealth's writ  of  prohibition,  not  upon  any  meritorious,  but  upon 
the  technical  and  presumably  patriotic  plea,  that  a  court  of 
record,  to-wit :  the  said  circuit  court  of  Goochland  county  was 
attempted  to  be  ousted  of  its  rightful  jurisdiction.  Can  it  be 
true  that  the  said  judgment  of  the  circuit  court  is  warranted  by 
either  the  letter,  or  spirit  of  any  statute,  or  adjudicated  case  in 
Virginia?  It  is  claimed  that  said  judgment  is  borne  out  by 
the  case  of  Hutson  v.  Lotory,  2  Virginia  Cases,  42,  decided  by 
the  general  court  in  the  year  1816,  and  then  with  three  of 
the  nine  judges  sitting  dissenting.  The  state  of  the  law  in 
Virginia  then,  regulating  the  jurisdiction  of  justices  of  the 
peace,  was  widely  different  from  what  it  is  at  this  time.  Then 
the  state  itself  was  in  its  infancy ;  then  the  jurisdiction  of  a 
justice  upon  a  claim  for  money  did  not  exist  where  the  demand, 
even  by  one  cent,  exceeded  the  sum  of  twenty  dollars.  When 
this  proceeding  was  had,  the  jurisdiction  of  a  justice  had 
been  extended,  in  a  qualified  way,  to  fifty  dollars,  and  has 
since  been  extended  to  one  hundred  dollars.  All  this  has 
been  done  to  meet  the   demands   of    the  times.     The  public 
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necessities  required  a  cheaper  and  more  speedy  mode  of  set- 
tling the  great  mass  of  plain  ordinary  demands  between  citi- 
zen and  citizen  than  it  was  possible  to  have  in  the  courts 
of  record.  Hence  the  increased  jurisdiction  of  justices  of  the 
peace,  the  palpable  benefits  of  which  enure,  beyond  ques- 
tion, more  to  the  advantage  of  the  debtor  than  to  the  cred- 
itor class.  These  very  cases  illustrate  the  fact.  The  costs 
in  each  of  them,  as  disclosed  by  the  record,  was  one  dollar. 
Had  the  same  suits  been  brought  in  the  circuit  court,  or  had  all 
three  of  the  bonds  in  question  been  consolidated  in  one  suit,  the 
ooets,  without  appearance  by  the  defendant,  would  have  been, 
most  likely,  five  times  as  much.  This,  of  itself,  in  the  absence 
of  any  statute  or  rule  of  law,  absolutely  excluding  all  claim  to 
jurisdiction  on  the  part  of  the  magistrate,  ought  to  suffice  to 
show  the  great  impropriety  of  the  judgment  of  the  circuit  court 
of  Groochland. 

Is  there  any  such  statute  or  rule  of  law  ?  There  certainly  is 
not  Let  us,  then,  look  to  the  case  of  Hutson  v.  Lotvry,  before 
referred  to,  and  if  it  does  not  give  countenance  to  said  judgment, 
then  there  is  no  warrant  therefor  in  Virginia.  In  that  case  the 
creditor's  claim  was  eighty  dolUars,  and  he  split  it  up  into  four 
claims  of  twenty  dollars  each ;  and  thereby,  it  is  palpable  that 
he  would,  but  for  the  intervention  of  the  superior  court,  have 
ousted  it,  not  only  as  to  the  original  debt  of  $80,  but  also  of 
each  part,  when  so  split  up.  The  several  bonds  here  were  each 
for  a  sum  within  the  jurisdiction  of  the  circuit  court,  and  could 
have  been  sued  on  in  that  court  separately,  subject  only  to  the  dis- 
cretionary power  vested  therein,  of  consolidating  them.  So,  in 
this  case  each  of  the  bonds  was  within  the  prescribed  juris- 
diction of  the  justice,  subject  only 'to  the  limitation  in  favor  of 
the  right  of  trial  by  jury,  by  which  the  debtor,  each  claim 
exceeding  twenty  dollars,  had  by  statute  the  right  to  have  each 
case  removed  to  the  county  court — a  court  of  record — where, 
by  statute,  he  could  demand  and  have  a  jury  to  try  each  case.  See 
§  1,  chapter  14t,  and  §  8,  chapter  164,  C!ode  1873. 
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Surely,  then,  there  is  no  sufficient  reason  for  saying  the  cir- 
cuit court  was  ousted  of  its  jurisdiction,  or  could  be  by  the  pro- 
ceedings taken  by  the  plaintiff  in  error  before  a  single  justice ; 
because,  not  only  could  the  debtor  have  removed  each  and  all 
three  of  the  cases  to  the  county  court,  with  the  privilege  of  trial 
by  jury  there,  but  each  demand  against  him  being  in  excess  of 
$20,  he  could,  if  aggrieved  there,  have  appealed  to  the  circuit 
court,  as  has  been  expressly  decided  by  this  court  in  the  recent 
case  of  Carter's  adm!or  v.  Kelly^  Judge,  28  Q-rat.  787.  That 
case  serves  well  to  illustrate  the  danger  of  employing  on  slight 
ground  the  summary  remedy  by  prohibition.  It  was  a  claim  of 
$43,  prosecuted  before  a  justice,  and  by  the  defendant  removed 
to  the  county  court,  where  judgment  was  rendered  for  the  plain- 
tiff, and  an  appeal  was  taken  to  the  circuit  court  of  Soott  county ; 
and  thereupon  application  was  made  to  this  court  for  a  writ  of 
prohibition  to  restrain  and  prohibit  tlie  Hon.  John  A.  Kelly, 
judge  of  said  circuit  court,  from  taking  cognizance  or  jurisdic- 
tion of  said  appeal.  In  delivering  the  opinion  of  the  court 
Judge  Christian  said  (p.  789) :  "  It  is  urged  by  counsel  for  the 
petitioner  here  that  the  words  in  the  second  section  of  the  act  of 
April,  1874,  *  exclusive  jurisdiction  of  causes  removed  from  a 
justice,'  takes  away  the  right  of  appeal  to  the  circuit  court.  We 
cannot  give  this  construction  to  the  statute.  That  would  be  to 
declare  that  the  general  law  regulating  appeals,  which  gives  the 
right  of  appeal  in  all  cases  from  judgments  of  the  county  court, 
except  the  single  case  of  a  judgment  rendered  on  an  appeal  from 
a  judgment  of  a  justice,  was  repealed  by  the  words,  ^exclusive 
jurisdiction  in  this  act.' "  The  words  "  exclusive  jurisdiction  "  are 
very  broad  in  their  signification ;  they  would  certainly  seem  to 
afford  greatly  more  reason  for  the  remedy  by  writ  of  prohibition 
in  that  case  than  can  be  derived  from  the  case  of  Hutsoii  v. 
Lotm-y  (supra),  as  authority  for  the  action  of  the  circuit  court  of 
Goochland  in  the  case  now  under  consideration. 

The  fact  is,  that  Hutson  v.  Lotvry  is  not  authority  applicable 
here.     The  cases  are  by  no  means  alike.     In  that  case,  unsatis- 
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factory  as  it  was  in  the  then  state  of  the  law,  it  is  apparent  that 
the  creditor  must  have  split  his  demand  for  the  purpose  of 
ousting  the  superior  court  of  jurisdiction,  specially  lodged 
therein  by  law,  and  under  circumstances  which  would  have  cut 
the  debtor  off  from  trial  by  jury.  Not  so  in  this  case;  for 
while  the  claim  was  divided  into  three  several  distinct  claims, 
and  several  and  distinct  bonds  taken,  it  was  done  at  the  instance 
and  for  the  accommodation  of  the  debtor — it  was  an  indulgence 
asked  for  by  him;  and  because  it  would  seem  the  creditor 
extended  more  indulgence  than  was  asked  for,  by  waiting  until 
all  the  bonds  were  due,  when  he  had  beyond  all  question  the 
right  to  sue  either  in  the  circuit  court  or  before  a  justice  upon 
each  bond  separately  in  succession  as  they  fell  due,  it  is  claimed 
in  effect  that  his  indulgence  must  be  visited  upon  him  as  a 
penalty.  Surely  it  ought  to  require  some  inflexible  rule  to 
work  such  gross  wrong  to  the  creditor  without  any  earthly 
benefit  to  the  debtor.  I  know  of  no  such  rule,  and  if  such  a 
one  existed,  it  would  be  "  more  honored  in  the  breach  than  in 
the  observance." 

Again,  it  is  said  that  the  law  as  laid  down  by  Mr.  Minor  in 
the  fourth  volume  of  his  admirable  work,  at  page  206,  part  the 
firsts  sustains  the  action  of  the  circuit  court  He  says :  "  Where 
an  entire  claim  exceeds  $20,  and  has  been  divided  into  several 
parts,  each  not  exceeding  $20,  and  separate  securities  are  taken 
therefor,  and  all  are  due,  the  better  opinion  seems  to  be  that  the 
courts  of  record  cannot  thus  be  deprived  of  their  jurisdiction, 
nor  the  defendant  of  his  right  to  trial  by  jury,*'  Observe,  Mr. 
Minor  makes  the  whole  question  turn  upon  the  fact  that  no  part 
of  the  claim,  split'  up,  exceeds  $20,  by  which  the  debtors  right 
to  a  trial  by  jury  is  lost 

It  is  too  apparent,  to  admit  of  further  discussion,  that  each 
claim  in  this  case  does  exceed  $20,  and  that  the  right  of  trial  by 
jury  was  not  and  could  not  be  defeated  if  desired,  and  that  the 
law,  as  stated  by  Mr.  Minor,  is  flatly  opposed  to  the  action  taken 
by  the  circuit  court  in  the  judgment  complained  of,  and  that 
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there  is  no  sanction  therefor  in  the  case  of  Hutson  v.  Lotaryy 
before  referred  to. 

Again,  the  case  of  Hendricks  v.  Shoemaker,  3  Grat.  197,  very 
clearly,  upon  principle,  settles  the  law  differently  from  the  prin- 
ciple claimed  to  have  been  laid  down  in  Hutson  v.  Lowry,  In 
that  case  (Hendricks  v.  Shoemaker)  a  creditor  proceeded  by  one 
joint  notice  for  several  claims  against  a  constable  and  his  sureties 
for  several  defalcations  in  not  paying  over  money  collected ; 
all  of  which  defalcations  were  described  in  one  and  the  same 
notice,  and  aggregated  over  $600.  The  magistrate  gave  a  sepa- 
rate judgment  as  to  each  claim,  and  the  defendants  obtained  a 
writ  of  prohibition  from  the  superior  court  of  Bussell  county. 
The  case  came  here  upon  a  writ  of  error,  and  in  delivering  the 
opinion  of  this  court  Judge  Baldwin  said :  "  The  jurisdiction 
thus  conferred  upon  a  justice  does  not  in  anywise  depend  upon 
the  value  of  the  execution  or  of  the  judgment  upon  which  it  has 
been  issued ;  nor  can  it  be  at  all  affected  by  the  circumstance 
that  the  party  prosecuting  such  motion  is,  at  the  same  time,  en- 
titled to  and  actually  prosecuting  other  motions  against  the 
same  constable  and  his  securities,  before  the  same  or  any  other 
justice,  ******  &c.  The  remedy  being  given  for 
each  separate  default  of  the  officer,  the  jurisdiction  of  the  justice 
cannot  in  any  instance  be  ousted  by  the  number  or  aggregate 
amount  of  the  several  defaults ;  and  that  the  judgments  being 
separate  and  distinct,  the  circuit  court  ought  not  to  have  awarded 
the  prohibition,''  &c.,  &c. 

The  well  known  and  salutary  rule  against  splitting  up  claims 
for  the  purpose  of  ousting  a  court  of  law,  by  fraud,  of  its  juris- 
diction, has  been  distorted  by  the  circuit  court  of  Goochland 
into  a  meaning  never  before  attached  to  it.  Many  English  cases 
might  be  cited  to  illustrate  the  true  application  of  the  rule  as 
here  contended  for.  The  king  against  the  sheriff  of  Hereford- 
shire, 1  B.,  and  Adol.  672,  referred  to  by  counsel  for  the  plain- 
tiff in  error,  is  exactly  in  point.  In  a  note  to  that  case  it  is  said, 
"If  there  be  one  entire  contract  above  forty  shillings,  and  a  man 
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sues  for  it  in  a  court  baron,  severing  into  divers  small  sums 
under  forty  shillings,  a  prohibition  shall  be  granted,  because  this 
is  done  to  defraud  the  court  of  the  king;"  citing  11  Hen.  6,  54. 
Thus  the  English  doctrine,  as  I  contend  here,  makes  the  splitting 
into  parts  less  than  the  jurisdiction  of  the  court  of  record,  the 
ofiense  against  which  the  rule  is  intended  to  guard.  It  is  plain, 
therefore,  that  the  action  of  the  circuit  court  was  unauthorized, 
and  ought  to  be  reversed  and  annulled.  For  these  reasons  I 
cannot  concur  in  the  opinion  of  the  majority  of  the  court. 

Judgment  affirmed. 


Vol.  Lxxvn — 31 
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lUltmotttt. 

Hudson  v.  Dismukes  a  als. 
March  15th,  1883. 

1.  Subrogation. — Purchaser  o(  equity  of  redemption,  to  extent  purchase 

money  paid  by  him,  is  applied  to  trust  debt,  is  entitled  to  the  rights  of 
the  cestui  que  trust.     Gatewood  v.  Gatewood^  75  Va.  410,  approved. 

2.  Idem. — Such  purchaser  is  so  entitled,  though  not  specifically  claiming 

subrogation,  if  the  facts  relied  on  make  case  suitable  for  such  relief. 

3.  Idem. — Such  right  is  a  creature  of  equity,  not  of  contract ;  is  not  formal 

or  technical,  its  object  being  essential  justice. 

4.  Marshalling  assets— Foundation— Princi/>/e.— This  doctrine  is  founded 

on  the  maxim:  "Sic  utere  iuo  ut  non  laedas  alienumy  The  general 
principle  is :  If  A  hath  lien  on  two  funds,  and  B  hath  lien  on  only  one, 
A  must  first  resort  to  the  fund  whereon  B  hath  no  lien,  if  such  course 
be  necessary  to  satisfy  both  liens. 

5.  Idem — Rents  of  trust  property. — After  the  court  has  assumed  control  over 

the  trust  corpus,  the  rents  thereof  will  be  applied  in  the  same  manner  as 
the  corpus  itself. 

Appeal  of  H.  C.  Hudson  from  decrees  of  circuit  court  of  Meck- 
lenburg county,  rendered  5th  December,  1879,  and  28th  May, 
1880,  in  the  suit  of  E.  L.  Dismukes,  suing  for  herself  and  other 
lien  creditors  of  George  C.  Venable,  against  said  Venable  and 
others.  By  deed  recorded  November,  1871,  in  Halifax  county, 
said  Venable  conveyed  land  in  that  county  in  trust  to  secure  a 
debt  to  A.  Gr.  Jeffress.  By  deed  recorded  in  Halifax  and  in  Meck- 
lenburg in  February,  1872,  Venable  conveyed  said  Halifax  land 
and  a  tract  in  Mecklenburg  in  trust  to  secure  a  debt  of  $8,000, 
payable  with  twelve  per  cent,  interest  in  five  years,  to  D.  S. 
Marrow,  guardian  of  T.  N.  and  J.  W.  Jones.  And  by  deed 
recorded  in  Halifax,  January,  1877,  Venable  conveyed  the  Hal- 
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ifax  land  to  secure  a  debt  to  Emily  C.  and  Anna  P.  Venable. 
Several  judgments  against  G.  C.  Venable  were  rendered  in 
Mecklenburg  between  May,  1875,  and  1st  June,  187t,  when  he 
confessed  judgment  in  that  county  to  E.  L.  Dismukes,  the  ap- 
pellee, for  $486.01  as  of  1st  March,  1879. 

By  contract  of  June,  1873,  Marrow,  guardian,  had  allowed 
Venable  to  sell  the  trust  lands  and  pay  off  the  trust  debt  coming 
to  him  as  guardian,  but  not  then  due,  and  for  that  privilege, 
when  sales  were  made,  Venable  paid  him  $1,500;  and  after- 
wards, on  1st  June,  1877,  Venable  sold  and  conveyed  to  the 
appellant,  H.  C.  Hudson,  four  hundred  acres  of  the  Halifax  land 
for  $2,400,  whereof  one-half  was  paid  cash,  and  $500  of  it  went 
to  Marrow ;  and  for  the  other  half  Hudson  gave  bond  to  Mar- 
row, who  collected  them  when  mature.  On  27th  June,  1877, 
this  suit  was  instituted  to  subject  Venable's  land  to  the  liens 
thereon.  By  decree  the  unsaid  lands  were  rented  for  1878  for 
$500.  An  account  of  Hens  and  lands  taken  and  reported  ex- 
hibited a  total  of  $4,917.18,  whereof  the  three  first  aggregated 
$3,406.18,  to-wit:  No.  1,  A.  G.  Jeffress,  $689.14;  No.  2,  D.  S. 
Marrow,  guardian,  $1,584.70 ;  No.  3,  E.  C.  and  A.  P.  Venable, 
$1,135.34 ;  whilst  of  lands  unsold,  it  showed  nine  hundred  and 
two  and  one-half  acres  in  Halifax,  and  one  hundred  and  seven- 
teen acres  in  Mecklenburg.  Subsequently  under  a  decree  in 
this  suit  the  lands  were  sold,  and  the  sales  confirmed,  that  in 
Halifax  bringing  $2,890,  and  that  in  Mecklenburg  $234. 

By  decree  of  5th  December,  1879,  the  court  decided  that  the 
proceeds  of  the  Halifax  land  theretofore  sold  were  liable  to  pay 
first  A.  G.  Jeffress,  th«n  D.  S.  Marrow,  guardian ;  then  E.  C. 
and  A.  P.  Venable ;  and  for  any  deficiency  on  the  debt  to  E.  C. 
and  A.  P.  Venable,  after  exhausting  the  proceeds  of  the  Halifax 
land  sold  by  the  commissioner,  the  four  hundred  acres  purchased 
by  H.  C.  Hudson  should  be  held  liable  vnthout  any  credit  fcyr 
$1,700,  part  of  the  purchase  money  paid  by  him  and  applied 
to  the  prior  lien  of  Morrow,  guardian. 

The  court  also  decided  that  the  one  hundred  and  seventeen 
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acres  in  Mecklenburg,  as  well  as  the  $500  rent  bond  for  1878, 
were  liable  to  discharge  the  judgments  in  the  order  of  their 
priority,  in  preference  to  the  debts  secured  to  Marrow,  guardian, 
and  to  E.  C.  and  A.  P.  Venable  by  the  deed  of  trust  afore- 
mentioned. 

The  rent  bond  was  then  uncollected.  In  May,  1880,  the  court 
decreed  that  the  rent  bond  be  applied  to  the  judgment  of  E.  L. 
Dismukes,  and  ascertaining  the  balance  due  E.  C.  and  A.  P. 
Venable  to  be  $925  as  of  20th  May,  18S0,  decreed  that  unless 
within  sixty  days  H.  C.  Hudson  should  pay  that  balance,  his 
tract  of  four  hundred  acres  should  be  sold,  and  the  proceeds 
thereunto  applied. 

From  these  decrees  H.  C.  Hudson  obtained  an  appeal  from  one 
of  the  judges  of  this  court 

TV.  W,  Henry,  for  the  appellant. 

T.  N.  Jones,  W,  E,  Homes,  J,  A.  Coke,  and  Jos,  Christian,  for 
the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court : 

In  18t7,  the  appellant,  H.  C.  Hudson,  purchased  of  G.  C. 
Venable  400  acres  of  land,  a  portion  of  a  tract  containing  about 
1,250  acres,  lying  in  the  county  of  Halifax.  At  the  time  of  the 
purchase  the  tract  was  encumbered  by  a  deed  of  trust  to  secure 
the  payment  of  a  debt  of  $8,000  due  by  the  said  Venable  to  D. 
S.  Marrow,  guardian,  and  by  a  mortgage  to  secure  the  payment 
of  a  debt  due  by  the  said  Venable  to  E.  C.  and  A.  P.  Venable. 
The  first  was  executed  in  1871,  the  last  in  1875,  and  both  were 
duly  recorded.  The  consideration  of  the  purchase  was  $2,400, 
of  that  sum  the  appellant  paid  to  Venable,  the  vendor,  $1,200 
in  cash,  who,  in  turn,  paid  $500  of  it  to  Marrow.  The  deferred 
payments,  amounting  to  $1,200,  were  paid  by  the  appellant 
directly  to  Marrow,  making  in  all  $1,700  of  the  purchase  money 
paid  to  Marrow. 
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During  the  same  year,  Marrow  and  the  trustee  in  the  deed  for 
his  henefit  released  to  Venable  all  their  right,  title  and  interest 
by  virtue  of  the  said  trust  deed  in  and  to  the  land  purchased  by 
the  appellant.  In  the  deed  of  release  it  was  recited  that  its 
object  was  to  give  to  the  appellant,  Hudson,  a  good  title  to  the 
land,  and  that  Venable  had  given  to  Marrow  other  security  sat- 
isfactory to  him.  On  the  same  day  Venable  conveyed  to  Winn, 
trustee,  certain  crops  to  secure  payment  of  the  balance  of  the 
debt  due  by  him  to  Marrow,  which  in  the  deed  was  stated  to  be 
$600.  It  does  not  appear  that  Marrow  knew  at  the  time  of  the 
execution  of  this  deed,  or  that  he  realized  anything  on  account 
of  it.  In  his  deposition  taken  in  the  cause,  he  testifies  that  he 
did  not  hear  of  it  until  nearly  two  years  after  its  execution,  and 
that  the  security  referred  to  in  his  deed  of  release  to  Venable 
was  understood  by  him  to  embrace  the  balance  of  Venable's  real 
estate,  after  the  sale  to  Hudson,  which  was  subject  to  his  trust 
deed. 

At  the  time  of  Hudson's  purchase,  Venable  owned  a  tract  of 
land  in  Mecklenburg  county,  which  was  included  in  the  trust 
deed  to  secure  Marrow,  and  which  was  also  subject  to  the  lien 
of  two  judgments  obtained  against  Venable  in  the  circuit  court 
of  that  county  in  1875,  and  duly  docketed  in  that  county,  one 
in  favor  of  Deane  &  Carrington,  upon  which  a  balance  of  $20.53 
was  reported  as  due,  the  other  for  $38.48,  in  favor  of  R.  W. 
Powers  &  Co. 

Subsequently  other  judgments  were  obtained  against  Venable 
in  the  same  court 

This  suit  was  brought  by  a  judgment  creditor  to  subject  the 
real  estate  of  Venable  to  the  satisfaction  of  the  liens  thereon.  In 
the  progress  of  the  cause,  an  amended  bill  was  filed,  to  which 
Hudson,  the  appellant,  was  made  a  party  defendant,  the  object 
of  which  was  to  subject  the  land  bought  by  him  for  the  same 
purpose.  Under  a  decree  in  the  cause,  all  the  real  estate  of  the 
defendant,  Venable,  was  rented  out  for  the  year  1878  for  the 
sum  of  $500,  of  which  $400  was  for  the  Halifax  land,  and '$100 
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for  the  Mecklenburg  land,  of  which  117  acres  at  that  time  re- 
mained unsold.  Under  a  subsequent  decree  the  whole  of  the 
real  estate  was  sold,  the  proceeds  of  the  remnant  of  the  Meck- 
lenburg tract,  amounting  to  tha  gross  sum  of  $234. 

The  proper  accounts  having  been  taken  and  returned,  and  the 
cause  coming  on  to  be  heard,  it.  was  decreed  that  for  any  de- 
ficiency after  exhausting  the  proceeds  of  the  sale  of  the  Halifax 
land,  the  four  hundred  acres  purchased  by  the  appellant  was 
liable  as  against  the  mortgagees,  E.  C.  and  A.  P.  Venable,  to  the 
satisfaction  of  their  mortgage,  without  any  credit  for  the  pay- 
ments made  by  him  and  applied  to  the  discharge  of  the  senior 
lien  in  favor  of  Marrow.  And  by  another  decree  it  was  ordered 
that  unless  Hudson  should,  within  a  given  time,  pay  the  balance 
due  on  account  of  the  said-  mortgage,  which^  at  that  time, 
amounted  to  the  sum  of  $925,  with  interest,  the  land  bought  by 
him  should  be  sold  to  satisfy  the  same.  From  these  decrees 
Hudson  obtained  an  appeal  to  this  court. 

We  think  these  decrees  are  erroneous,  and  must  be  reversed. 

1.  The  appellant  was  the  purchaser  of  the  equity  of  redemp- 
tion, and  upon  well  established  principles,  was  entitled  to  be 
subrogated  to  the  rights  of  Marrow  to  the  extent  that  the  pur- 
chase money  paid  by  him  was  applied  to  the  discharge  of  the* 
Marrow  debt.  This  he  was  denied  by  the  decrees  complained 
of.  As  pointed  out  by  Judge  Staples  in  delivering  the  opinion 
of  the  court  in  Gatewood  v.  Gatewood,  75  Va.  410,  there  is  a  dis- 
tinction between  the  right  to  an  assignment  of  a  mortgage  debt 
and  the  right  of  subrogation  to  the  lien  of  the  mortgage  cred- 
itor. In  the  former  case,  the  right  being  dependent  upon  inten- 
tion and  the  act  of  the  parties  does  not  ordinarily  attach  until 
the  whole  debt  is  paid.  But  not  so  in  the  latter.  The  doctrine 
of  subrogation  is  not  dependent  upon  contract,  nor  upon  privity 
between  the  parties  as  between  whom  it  is  applied.  It  is  the 
creature  of  equity,  and  is  founded  upon  principles  of  natural 
justice.  At  first  it  was  applied  only  in  favor  of  those  who  were 
bound  by  the  original  security  with  the  principal  debtor;  but  it 
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has  been  extended,  and  is  now  applied  in  favor  of  all  persons 
who  are  required  to  pay  the  debt  of  another  for  the  protection 
of  their  own  interests.  Among  such  persons  are  embraced  pur- 
chasers of  the  equity  of  redemption,  with  or  without  notice  of 
existing  liens^  Therefore,  when  a  purchaser  of  land  pays  off  a 
debt  of  his  grantor  secured  by  a  trust  deed  upon  the  premises  as 
a  part  of  the  purchase  money,  and  to  protect  his  own  title  from 
sale,  the  payment  is  not  a  voluntary  payment  by  a  stranger, 
and  he  will  be  subrogated  to  the  lien  of  the  deed  of  trust  as 
against  an  intervening  lien  against  his  grantor.  In  such  cases 
a  court  of  equity  will  even  keep  alive  the  lien  in  favor  of  the 
purchaser,  notwithstanding  it  has  been  formally  released  without 
his  knowledge  and  consent.  Young  v.  Morgan,  89  111.  199; 
Lynch  v.  Hancock,  14  8.  C.  66 ;  McCormicKs  adm*(yr  v.  Irmin, 
35  Penn.  Stat.  Ill ;  Oatewood  v.  Gatewood,  75  Va.  407  and  cases 
cited. 

It  is  true  that  in  his  answer  to  the  amended  bill  the  appellant 
did  not  claim  specifically  the  right  of  subrogation.  But  upon 
the  facts  alleged  and  by  the  evidence  established,  and  upon  which 
he  claimed  to  be  entitled  to  a  credit  for  the  purchase  money 
paid  by  him,  and  to  hold  the  land  in  his  possession  discharged 
of-  liens,  we  think  a  case  for  the  application  of  the  doctrine  was 
substantially  made,  and  that  it  ought  to  have  been  applied.  In 
the  language  of  Judge  Carr,  in  Enders  v.  Brune,  4.  Rand.  447, 
"it  has  nothing  of  form,  nothing  of  technicality  about  it,  and  he 
who  in  administering  it  would  stick  to  the  letter,  forgets  the 
end  of  its  creation,  and  perverts  the  spirit  which  gave  it  birth. 
It  is  the  creature  of  equity,  and  real  essential  justice  is  its 
object." 

2.  The  circuit  court  also  erred  in  respect  to  the  application  of 
the  proceeds  derived  from  the  renting  and  from  the  sales  of  the 
debtor's  real  estate  under  its  previous  decrees. 

The  Marrow  debt,  as  we  have  seen,  was  secured  on  both  the 
Mecklenburg  and  Halifax  lands,  while  the  debt  due  the  mort- 
gagees, K  C.  and  A.  P.  Venable,  was  secured  on  the  latter  only. 
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The  whole  of  the  proceeds  of  the  latter,  after  satisfying  a  prior 
lien,  having  been  exhausted  in  the  payment  of  the  Marrow  debt, 
the  mortgagees  were  entitled  to  be  substituted  to  Marrow's  lien 
in  respect  to  the  proceeds  of  the  Mecklenburg  land,  after  satis- 
fying the  judgments  in  favor  of  Deane  and  Carrington  and  R. 
W.  Powers  &  Ciompany.  The  rent  for  the  year  1878  should  be 
applied  in  the  same  manner.  Beverly  v.  Brook,  4  Grat.  187 ; 
Lewis  V.  Caperton,  8  Id.  167.  This  the  appellant,  occupying  as 
he  does  the  position  of  a  quasi  surety,  had  the  right  to  require 
for  the  protection  of  his  rights  and  interests. 

The  doctrine  of  marshalling  assets  is  founded  upon  the  maxim 
sic  utere  tuo  ut  non  alienum  laedas;  and  the  general  principle  is, 
that  if  one  party  has  a  lien  on,  or  interest  in,  two  funds  for  a 
debt,  and  another  party  has  a  lien  on,  or  interest  in  one  only 
for  another  debt,  the  latter  has  a  right  in  equity  to  compel  the 
former  to  resort  to  the  other  fund  in  the  first  instance  for  satis- 
faction, if  that  course  is  necessary  for  the  satisfaction  of  the 
claims  of  both  partitas,  whenever  it  will  not  trench  upon  the 
rights,  or  operate  to  the  prejudice  of  the  party  entitled  to  the 
double  fund.     1  Story's  Eq.,  sec.  633,  and  cases  cited. 

This  sufficiently  disposes  of  the  case.  Other  questions  have 
been  discussed  by  counsel,  but  we  deem  it  unnecessary  to  con- 
sider them. 

The  decrees  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  to  be  had  in  con- 
formity with  the  views  herein  declared  as  may  be  necessary  and 
proper. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decrees  aforesaid,  and  the  arguments  of  counsel,  is  of  opin- 
ion, for  reasons  stated  in  writing,  and  filed  with  the  record,  that 
the  said  decrees  are  erroneous  in  the  following  particulars,  viz : 
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1.  In  deaying  to  the  appellant  credit  for  the  amount  of  the 
purchase  money,  to-wit:  $1,700,  paid  by  him  on  account  of  the 
purchase  of  the  four  hundred  acres  of  land  conveyed  to  him  by 
the  defendant,  Venable,  and  wife,  and  applied  to  the  discharge 
of  the  debt  due  by  the  said  Venable  to  D.  S.  Marrow,  and 
secured  in  part  by  deed  of  trust  on  the  land  so  conveyed.  To 
that  extent  the  appellant  was  entitled  to  be  subrogated  to  the 
rights  of  Marrow  under  the  said  trust  deed,  and  it  was  error 
not  to  so  decree. 

2.  In  respect  to  the  application  directed  to  be  made  of  the 
proceeds  derived  from  the  renting  and  from  the  sales  of  the  said 
Venahle's  real  estate  under  previous  decrees. 

The  whole  of  the  proceeds  derived  from  the  sale  of  the  Hali- 
fax land,  after  satisfying  the  debt  due  to  A.  G.  Jeffress,  having 
been  exhausted  in  the  payment  of  the  debt  due  the  said  Mar- 
row, the  mortgagees,  E.  C.  and  A.  P.  Venable,  were  entitled  to 
be  substituted  to  the  rights  of  the  said  Marrow  in  respect  to  the 
proceeds  derived  from  the  sale  of  the  one  hundred  and  seventeen 
acres  of  land  lying  in  the  county  of  Mecklenburg,  after  satisfy- 
ing the  judgments  reported  in  favor  of  Deane  and  Carrington 
and  R.  W.  Powers  &  Co.  The  rent  derived  from  the  said  lands, 
for  the  year  1878,  should  be  applied  in  the  same  manner,  and  it 
was  error  not  to  so  decree. 

It  is  therefore  decreed  and  ordered  that,  in  the  particulars 
aforesaid,  the  said  decrees  be  reversed  and  annulled,  and  in  all 
other  respects  be  affirmed,  and  that  the  appellees  pay  to  the 
appellant  his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here. 

And  this  cause  is  remanded  to  the  said  circuit  court  for  such 
further  proceedings  to  be  had,  in  conformity  with  the  principles 
herein  declared,  as  may  be  necessary  and  proper. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of 
Mecklenburg  county. 


Decree  reversed. 

« 

Vol.  Lxxvn — 32 
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Powell,  who  subs  for,  &c.  v.  Tarry's  Adm'r. 

March  15th,  1883. 

1.  Practice  at  Common  Law— Earceptions— Appellate  cour/.— Unless  by 

record  it  appears  that  points  decided  by  court  below  were  saved  before 
jury  retired,  they  cannot  be  reviewed  by  appellate  court.  But  bill  of 
exceptions  may  be  prepared  and  signed  at  any  time  during  the  term. 

2.  Idem— Facts  proved— Evidence  cerHfied.—When  evidence  conflicts,  court 

may  refuse  to  certify  facts  proved ;  but  must  certify  the  evidence  on  mo- 
tion of  any  suitor. 

3.  Idem — Instructions — Appellate   court. — Unless   the  evidence    is    before 

appellate  court,  it  cannot  pass  on  instructions  given  or  refused. 

4.  Idku— Judges — Official  laches. — Lack  of  time  or  lapse  of  memory  is  no 

excuse  for  a  judge's  refusal  to  certify  the  evidence  on  the  trial  of  a 
cause  before  him,  or  to  perform  any  other  duty  imposed  on  him  by  law. 

5.  Idem — Mandamus — Appeal. — To  compel  judge  to  certify  evidence  man- 

damus  lies,  but  his  refusal  is  error  reviewable  in  appellate  court  on  com- 
plaint of  party  injured.  To  deny  certificate  of  evidence,  is  to  deny 
suitor  his  right  of  appeal. 

6.  OvKRRVLED—Grayson^s  case,  6  Gratt.  712,  on  one  point. — Wherein  the 

court  said  :  "Where  the  evidence  is  contradictory,  the  court  which  tries 
the  case  cannot  be  required  to  state  in  a  bill  of  exceptions  either  the 
evidence  or  the  facts  proved  by  the  witnesses  respectively.  It  is  enough 
to  state  that  the  evidence  was  contradictory  " ;  the  opinion  was  mere 
obiter  dictum,  and  is  not  sound  in  principle. 

7.  Idem — Evidence— Declarations. — Written  or  oral  declarations  of  a  party 

to  a  suit,  relevant  to  the  issue,  and  against  his  interest,  are  admissible 
as  evidence  against  him. 

Error  to  judgment  of  circuit  court  of  Mecklenburg,  rendered 
29th  May,  1880,  in  an  action  of  trespass  on  the  case  in  which 
Jesse  H,  Powell,  who  sued  for  the  benefit  of  E.  T.  Hamilton, 
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was  plaintiff,  and  W.  E.  Homes,  administrator  with  the  will 
annexed  of  George  Tarry,  Jr.,  deceased,  was  defendant  Tes- 
tator, in  his  lifetime,  held  the  bond  of  Henry  Duncan  for  $5,000, 
payable  to  himself  as  guardian,  two  years  after  date,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum,  till  paid.  He  en- 
dorsed his  name  on  the  bond,  and  it  passed  to  said  Powell,, who 
received  on  it,  as  proceeds  of  land  conveyed  to  secure  it,  $3,744. 
Suit  was  not  brought  on  it  for  the  balance,  on  account  of  the 
alleged  notorious  insolvency  of  the  obligor,  but  this  action  was 
instituted  to  recourse  therefor  on  the  assignor's  estate.  Judg- 
ment for  the  defendant  was  rendered  on  25th  May,  1880.  During 
same  term,  on  29th,  there  was  entered  the  following  order : 

This  day  came  again  the  parties  by  their  attorneys,  and  the 
plaintiff  having  excepted  to  the  opinion  of  the  court  given  on 
the  trial  of  this  cause,  tendered  his  several  bills  of  exceptions, 
which  are  received,  signed  and  sealed  by  the  court,  and  ordered 
to  be  made  part  of  the  record  in  this  case;  and  on  motion  of  the 
plaintiff,  the  judgment  given  against  him  in  this  case  is  sus- 
pended for  the  space  of  sixty  days,  in  order  to  enable  him  to 
apply  for  a  supersedeas  to  the  judgment  of  this  court. 

Bill  op  Exception  No.  1. 

Be  it  remembered,  that  upon  the  trial  of  this  cause,  both 
plaintiff  and  defendant  asked  for  certain  instructions,  but  the 
court  refused  to  give  the  instructions  asked  for  by  plaintiff  and 
defendant,  and  refused  to  give  the  two  asked  for  by  plaintiff 
hereinafter  referred  to,  but  instructed  the  jury  as  follows: 

1.  If  the  jury  believe  from  the  evidence  that  the  intestate, 
Gteorge  Tarry,  Jr.,  wrote  his  name  on  the  back  of  the  bond  in 
the  declaration  mentioned,  intending  thereby  to  assign  the  same 
to  Jesse  Powell,  he  became  thereby  liable  for  the  payment  of  so 
much  of  the  said  bond  as  could  not  be  made  out  of  the  obligor, 
Henry  Duncan,  by  the  exercise  of  due  diligence,  unless  he  was 
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released  from  such  liability  by  some  agreement  witl^  the  holder 
of  the  bond,  intended  to  discharge  him  from  such  liability.  But 
the  mere  writing  of  the  name  of  George  Tarry,  Jr.,  on  the  back 
of  the  bond,  unaccompanied  with  any  evidence  as  to  the  object 
and  motive  for  writing  his  name  thereon,  is  not  of  itself  sufficient 
to  make  it  an  assignment  binding  George  Tarry,  Jr.,  as  assignor, 
unless  it  be  shown  by  evidence  or  necessary  implication  that 
such  endorsement  was  intended  and  accepted  to  operate  as  an 
assignment. 

2.  If  the  jury  believe  from  the  evidence,  that  neither  the 
plaintiff,  Hamilton,  since  he  became  the  holder  of  the  bond  in 
the  declaration  mentioned,  nor  Jesse  Powell,  before  he  trans- 
ferred the  same  to  Hamilton,  have  used  due  diligence  to  collect 
the  same  by  instituting  suit  thereon  against  the  obligor,  Henry 
Duncan,  and  prosecuting  the  same  to  judgment  and  execution, 
they  must  find  for  the  defendant,  unless  the  pldintiff  shall 
show,  to  the  satisfaction  of  the  jury,  that  at  the  time  the  said 
bond  became  due,  Duncan  was  insolvent,  so  that  suit  against 
him,  prosecuted  with  due  diligence  to  judgment  and  execution, 
would  have  been  unavailing,  and  that  Tarry  has  not  suffered 
any  loss  or  injury  by  want  of  such  due  diligence  on  the  part  of 
the  assignee,  Powell,  and  the  burden  of  showing  this  rests  upon 
the  plaintiff,  and  not  the  defendant. 

3.  If  the  jury  believe  from  the  evidence,  that  at  the  time  the 
bond  became  due  H.  Duncan  was  in  doubtful  circumstances, 
though  not  insolvent,  so  that  suit  against  him  on  the  bond, 
prosecuted  with  due  diligence  to  judgment  and  execution,  would 
not  have  been  unavailing,  then  it  was  the  duty  of  the  assignee, 
Powell,  or  the  holder  of  the  bond,  to  proceed  with  promptness  to 
prosecute  suit  on  said  bond  with  due  diligence  to  judgment  and 
execution,  and  if  he  has  failed  thus  to  do,  then  the  jury  must 
find  for  the  defendant. 

4.  Before  the  jury  can  find  for  the  plaintiff,  they  must  believe 
from  the  evidence,  that  at  the  time  the  bond  fell  due  Duncan 
was  insolvent,  so  that  suit  against  him  on  said  bond,  prosecuted 
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with  due  diligence  to  judgment  and  execution,  would  have  been 
unavailing  for  the  purpose  of  making  the  money ;  and  they  must 
also  believe  from  the  evidence,  that  Tarry,  ot-  his  estate,  has  not 
suffered  any  loss  or  injury  by  the  failure  of  Powell  or  Hamilton 
to  use  due  diligence  to  collect  of  Duncan  the  bond  by  judgment 
and  execution. 

5.  If  the  jury  believe  from  the  evidence,  that  at  the  maturity 
of  the  bond  Duncan  was  a  resident  of  this  state,  but  afterwards 
removed  therefrom  to  another  state,  being  possessed  of  property 
which  he  carried  away  with  him,  known  to  the  assignee,  Powell, 
or  which  he  could  have  known  by  the  exercise  of  reasonable 
diligence,  though  the  assignee  might  not  have  been  under  any 
legal  obligation  to  pursue  said  Duncan  and  institute  suit  on  said 
bond  and  prosecute  it  to  judgment  and  execution  in  the  state  to 
which  he  had  removed;  yet,  upon  such  removal  from  this  state, 
it  was  the  duty  of  the  holder  of  the  bond  in  question  (if  he  did 
not  intend  to  pursue  Duncan)  immediately  to  have  demanded  of 
Tarry,  the  assignor,  any  balance  remaining  uncollected  on  said 
bond,  with  an  offer  to  return  the  bond,  so  that  the  assignor 
might  take  steps  to  recover  from  the  said  Duncan  the  amount 
due.  And  that  if  the  assignee  has  never  thus  acted,  but  has 
continued  to  hold  the  bond,  they  must  find  for  the  defendant. 

6.  If  the  jury  believe  from  the  evidence,  that  the  assignee, 
Jesse  Powell,  agreed  with  Thomas  F.  Groode,  trustee,  in  the 
deed  of  trust  of  the  4th  March,  1872,  from  Henry  Duncan  and 
wife,  conveying  a  tract  of  land  to  secure  the  debt  in  the  declara- 
tion mentioned,  that  if  he,  Goode,  would  accept  his,  Powell's, 
bid  of  $4,000  for  the  said  land  and  convey  the  same  to  him,  at 
said  bid,  that  he,  Powell,  would  accept  said  land  in  full  satis- 
faction of  all  claim  under  the  bond  in  the  declaration  mentioned 
against  George  Tarry,  Jr.,  and  that  the  said  Q^ode  would  not 
have  sold  and  conveyed  the  said  land  at  the  bid  of  $4,000  with- 
out such  agreement,  and  that  upon  this  understanding  and 
agreement  between  Goode,  trustee,  and  Powell,  the  said  land 
was  conveyed  by  Gk)ode,  trustee,  to  Powell,  then  they  must  find 
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for  the  defendant.  Such  an  agreement  to  be  binding  on  Powell 
or  his  privies,  must  be  sustained  by  some  valuable  consideration 
to  him,  Powell,  and  if  he  acquired  the  said  land  by  reason  of 
said  agreement  for  a  less  sum  than  he  could  have  obtained  it 
for,  that  was  a  consideration  sufficient  to  sustain  such  agreement. 
At  the  same  term  of  the  court,  on  the  second  day  after  the 
rendering  of  the  verdict  by  the  jury,  and  entering  up  of  the  judg- 
ment of  the  court  thereof,  the  plaintiff  moved  the  court  to  set 
aside  the  judgment  and  verdict  and  grant  him  a  new  trial,  on 
the  ground  that  the  court  had  misdirected  the  jury  by  its  in- 
structions, and  the  court  refused  to  set  aside  the  judgment, 
and  overruled  the  motion  for  a  new  trial,  to  which  opinion  of 
the  court  the  plaintiff  excepted,  and  prays  that  this,  his  first 
bill  of  exception,  be  signed,  sealed,  and  made  a  part  of  the 
record  in  this  cause,  which  is  accordingly  done. 

Bill  of  Exception  No.  2. 

Be  it  remembered,  that  upon  the  trial  of  this  cause  the 
defendant  to  sustain  the  issue  on  his  part  offered  in  evidence  a 
letter  dated  30th  August,  1875,  from  E.  T.  Hamilton,  written 
to  George  Tarry,  Jr.,  which  is  in  the  following  words  and 
figures,  to-wit: 

My  Dear  Uncle: — Your  letter  of  2l8t  instant  received  Satur- 
day, I  hasten  to  reply.  I  do  not  know  how  Mr.  Marrow  received 
his  information,  I  do  not  think  from  myself.  Before  Mr.  Powell 
gave  me  the  land,  I  made  some  enquiry  of  Finch  &  Harris  to 
know  could  I  recover  the  balance,  but  told  them  (Mr.  Harris) 
that  I  would  take  no  steps,  thinking  it  not  just.  You  may 
rest  assured  that  I  will  never  trouble  you  about  the  matter. 
You  mentioned  that  Mr.  P.  could  have  sold  the  land  had  he 
required  a  less  part  payment.  I  think  he  certainly  asked  a 
small  enough  proportion.  No  doubt  there  were  some  who  were 
ready  to  pick  a  good  bargain  from  that  land,  but  Mr.  Powell 
in  selling  sold  for  my  interest,  not  that  of  any  other  person 
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who  would  have  bid.  Would  be  glad  to  have  you  visit  us. 
Fannie  will  go  to  see  her  fathers  family  bn  next  Friday.  I 
reckon  mamma  is  in  Williamsboro*. 

Yours,  very  affectionately, 

E.  T.  Hamilton. 

To  the  introduction  of  this  letter  the  plaintiff's  counsel  ob- 
jected, on  the  ground  that  the  letter  purported  to  have  been 
written  before  he,  the  said  E.  T.  Hamilton,  had  any  interest  in 
the  said  bond  of  Henry  Duncan  for  the  sum  of  $5,000,  but  the 
court  overruled  the  plaintiff's  objection,  and  suffered  the  letter 
to  be  read  to  the  jury  as  part  of  the  evidence  in  this  case,  and 
to  this  opinion  of  the  court,  overruling  said  objection,  the  plain- 
tiff by  counsel  excepts,  and  prays  that  this,  his  second  bill  of  ex- 
ception, be  signed,  sealed,  and  made  a  part  of  the  record  in  this 
cause,  which  is  accordingly  done. 

Bill  op  Exception  No.  3. 

Be  it  remembered,  that  upon  the  trial  of  this  cause  the  plain- 
tiff by  counsel  moved  the  court  to  instruct  the  jury  as  follows, 
tO"Wit : 

If  the  jury  shall  believe  from  the  evidence  that  at  the  time 
E.  T.  Hamilton  wrote  the  letter  to  George  Tarry,  Jr.,  which  was 
introduced  as  evidenxje  for  the  defendant  in  this  cause,  he,  the 
said  Hamilton,  did  not  own  the  bond,  which  is  the  subject  of 
this  suit,  then  they  must  disregard  said  letter  in  making  up 
their  verdict.  This  instruction  asked  for  by  plaintiff  and 
refused. 

Which  motion  the  court  overruled,  to  which  opinion  of  the 
court  overruling  said  motion,  the  plaintiff  by  counsel  excepts, 
and  prays  that  his  third  bill  of  exceptions  be  signed,  sealed,  and 
made  a  part  of  the  record  in  this  cause,  which  is  accordingly 
done. 
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Bill  of  Exception  No.  4. 

Beit  remembered,  that  upon  the  trial  of  this  cause  the  plain- 
tiff moved  the  court  to  instruct  the  jury  as  follows,  to-wit  : 

If  the  jury  shall  believe  from  the  evidence  that  the  letter 
from  E.  T.  Hamilton  to  George  Tarry,  Jr.,  above  mentioned,  was 
written  by  said  Hamilton  without  any  consideration  passing 
from  said  Tarry  to  Hamilton,  then  they  cannot  consider  said  let- 
ter as  any  release  from  said  Hamilton  of  the  balance  due  by  said 
Tarry  upon  his  assignment.  This  instruction  asked  for  by  plain- 
tiff and  refused. 

Which  motion  the  court  overruled.  To  which  opinion  of  the 
court  overruling  said  motion,  the  plaintiff  by  counsel  excepts 
and  prays  that  this,  his  fourth  bill  of  exception,  be  signed,  sealed, 
and  made  a  part  of  the  record  in  this  cause,  which  is  accordingly 
done. 

Bill  of  Exception  No.  5. 

Be  it  remembered,  that  upon  this  29th  May,  1880,  the  plaintiff 
moved- the  court  to  certify  the  facts  proven  in  the  cause;  which 
the  court  declined  to  do,  for  the  reason  that  the  evidence  was 
conflicting ;  and  then  the  plaintiff  moved  the  court  to  certify  the 
evidence  in  the  cause,  which  the  court  refused  to  do,  because  it 
was  impossible,  both  for  the  lack  of  time  and  the  lapse  of  mem- 
ory, to  certify  accurately  the  large  mass  of  testimony,  which 
occupied  two  days  in  taking,  and  no  intimation  was  given  the 
court  until  this  29th  May,  1880,  the  day  of  adjournment,  that 
either  facts  proven,  or  the  evidence  given  in  the  cause,  would 
be  asked  for  till  a  very  short  time  before  the  reading  and  sign- 
ing of  the  orders  of  the  adjournment  of  the  court,  when  it  was 
wholly  impracticable  to  certify  either  the  facts  or  the  evidence; 
to  which  opinion  of  the  court  the  plaintiff  excepted,  and  prays 
that  this,  his  6th  bill  of  exception,  be  signed,  sealed,  and  made 
a  part  of  the  record  in  this  cause,  which  is  accordingly  done. 
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It  does  not  appear  from  the  record  that  the  exceptions  to  the 
rulings  of  the  circuit  court  were  taken  before  the  verdict,  and 
that  court  refused  to  certify  the  facts  proved  or  the  evidence 
adduced  on  the  trial,  for  the  reasons  by  him  set  forth  in  the  last 
bill  of  exceptions. 

To  this  judgment  Jesse  H.  Powell  for,  &c.,  obtained  from  one 
of  the  judges  of  this  court  a  writ  of  error  and  supersedeaa, 

J,  Alfred  Jones,  and  Robert  StUea,  for  appellant. 

W.  E,  Homes,  and  Wm,  J,  Robertson,  for  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  On  the  3d  day  of  July,  18T3,  the  tes- 
tator of  the  defendant  in  error  wrote  his  name  on  the  back  of 
a  bond  signed  by  one  Henry  Duncan,  dated  March  4th,  1872, 
for  the  sum  of  five  thousand  dollars,  with  interest  thereon  at 
the  rate  of  ten  per  centum  till  paid,  and  payable  two  years  after 
date,  in  which  bond  the  obligee  was  styled  George  Tarry,  Jr., 
guardian  of  E.  T.  Hamilton  and  Rebecca  J.  Hamilton,  the 
interest  to  be  annually  paid.  In  April,  1879,  the  plaintiff  in 
error,  who  was  the  plaintiff  below,  sued  the  personal  representa- 
tive of  Tarry  in  the  said  circuit  court  of  Mecklenburg,  alleging 
that  a  part  only  of  the  said  bond  had  been  recovered,  and  seek- 
ing to  charge  the  estate  of  the  said  George  Tarry,  Jr.,  with  the 
residue. 

The  evidence  is  not  certified  in  this  case,  nor  are  the  facts 
proved  certified;  but  it  is  conceded  that  the  payment  of  the 
bond  aforesaid  was  secured  by  the  lien  of  a  trust  deed  on  a  cer- 
tain tract  of  land,  which  tract  of  land  was  sold  by  the  trustee 
therein,  and  purchased  by  the  assignee,  Powell,  at  the  sum  of 
$4,000,  from  which,  costs  of  executing  the  trust  being  deducted, 
the  bond  is  credited  with  |3,744,  and  the  suit  is  for  the  residue 
of  the  $5,000.  On  the  trial  the  jury  found  a  verdict  for  the 
Vol.  Lxxvn — 33 
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defendant,  and  the  plaintiff  moved  to  set  aside  the  said  verdict 
and  judgment  thereon,  on  the  ground  that  the  court  had  misdi- 
rected the  jury  by  its  instructions,  and  grant  him  a  new  trial ; 
which  motion  was  overruled  by  the  court,  and  the  plaintiff  ap- 
plied to  this  court  for  a  writ  of  error,  which  was  awarded. 

The  first  exception  taken  by  the  plaintiff  in  error  is  to  the 
ruling  of  the  court  in  giving  to  the  jury  six  instructions  set 
forth  therein.     The  first  instruction  was  as  follows : 

1.  If  the  jury  believe  from  the  evidence  that  the  intestate, 
George  Tarry,  Jr.,  wrote  his  name  on  the  back  of  the  bond  in 
the  declaration  mentioned,  intending  thereby  to  assign  the  same 
to  Jesse  Powell,  he  became  thereby  liable  for  so  much  of  the 
said  bond  as  could  not  be  made  out  of  the  obligor,  Henry  Dun- 
can, by  the  exercise  of  due  diligence,  unless  he  was  released 
from  such  liability  by  some  agreement  with  the  holder  of  the 
bond  intended  to  discharge  him  from  such  liability.  But  the 
mere  writing  of  the  name  of  George  Tarry,  Jr.,  on  the  back 
of  the  bond,  unaccompanied  with  any  evidence  as  to  the  object 
and  motive  for  writing  his  name  thereon,  is  not  of  itself  suffi- 
cient to  make  it  an  assignment  binding  George  Tarry,  Jr.,  as 
assignor,  unless  it  be  shown  by  the  evidence  or  necessary  impli- 
cation that  such  endorsement  was  intended  and  accepted  to 
operate  as  an  assignment. 

It  appears  from  the  record  that  no  exception  was  taken  to  this 
or  any  other  instruction  at  the  time  the  same  were  given,  nor 
before  verdict 

It  should  appear  from  the  record  that  a  point  decided  by  the 
court  has  been  saved  before  the  jury  retires,  though  the  excep- 
tion may  be  prepared,  and  may  be  signed  by  the  judge  either 
during  the  trial  or  after  it  is  ended,  during  the  same  term.  If 
this  appears  from  the  whole  record  it  is  sufficient,  though  it  is 
not  expressly  stated  in  the  bill  of  exceptions;  but  if  it  does  not 
appear  from  the  record  the  appellate  court  cannot  review  the 
judgment  of  the  court  below  upon  the  point  See  the  opinion  of 
Daniel,  J.,  in  the  case  of  the  Washington  and  New  Orleans  Tel- 
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egraph  Company  v.  Hobson  &  Son,  15  Gratt.  138.  He  says : 
"  The  important  difficulty,  however,  in  respect  to  the  bill  of 
exceptions  here  arises  not  out  of  the  time  of  its  being  tendered 
and  sealed,  but  out  of  the  fact  that  neither  in  the  bill  itself  nor 
in  the  entry  of  its  being  made  a  part  of  the  record,  is  there  any 
distinct  averment  of  the  fact  that  the  exception  to  the  opinion 
of  the  court  refusing  the  instructions,  was  taken  at  the  time 
of  the  rendering  the  opinion,  or  indeed  at  any  time  before  the 
verdict  was  rendered. 

TJie  presence  of  this  last  mentioned  fact  is  essential  to  entitle 
a  party  relying  on  a  hill  of  exceptions,  to  claim  any  benefit 
from  his  hill.  It  is  incumbent  on  him  to  show  that  he  saved 
the  point,  or  took  the  exception  in  the  manner  already  indi- 
cated, or  in  some  more  solemn  form,  either  at  the  time  when 
the  opinion  of  which  he  complains  was  given,  or  at  least  before 
the  verdict  of  the  jury  was  rendered.  In  the  absence  of  such 
showing,  justice  to  his  adversary  would  require  that  he  should 
be  held  to  have  yielded  to  said  opinion.  It  is  not  just  or  reason- 
able that  he  should  be  allowed  to  take  his  chance  before  the 
jury,  and  in  the  event  of  defeat,  then  to  deprive  his  successful 
opponent  of  the  benefits  of  the  verdict  by  an  exception,  which, 
if  insisted  on  during  the  trial,  might  have  been  met  and  coun- 
teracted by  the  latter.''  Not  only  is  it  not  shown  affirmatively 
that  the  exceptions  were  made  at  the  trial,  but  it  is  clear  from 
the  record  they  were  not  so  made. 

The  verdict  was  rendered,  and  judgment  entered  on  Wednes- 
day, the  26th  day  of  May;  and  on  Saturday,  the  29th  day  of  the 
same  month,  is  the  following : 

"  At  the  same  term  of  the  court,  on  the  second  day  after  the 
rendering  of  the  verdict  by  the  jury,  and  the  entering  up  of 
the  judgment  of  the  court  thereof,  the  plaintiff  moved  the  court 
to  set  aside  the  judgment  and  verdict  and  grant  him  a  new  trial, 
on  the  ground  that  the  court  had  misdirected  the  jury  by  its 
instructions." 

So  that  the  exceptions  were  not  taken  to  the  instructions  of 
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the  court  before  the  verdict,  and  they  came  too  late  after  verdict, 
as  we  have  seen. 

See  also  opinion  of  Anderson,  J.,  in  the  case  of  D,  Martz's 
ex' or  V.  D,  Martz's  heir 8^  25  Gratt.  368,  arid  P eery  8  adm'or 
V.  Peery,  26  Gratt.  320,  324;  Winston  v.  Oiles,  27  Gratt.  530, 
525 ;  2  Tidd's  Practice,  9th  edition,  865. 

In  the  light  of  the  authorities  the  plaintiff  in  error  has 
waived  his  right  to  have  the  action  of  the  said  circuit  court 
reviewed  by  his  own  negligence,  if,  indeed,  there  be  any  error  in 
the  said  ruling  of  the  court,  upon  which  this  court  in  this  case 
can  express  no  opinion.  The  same  principle  and  the  same  rule 
applies  to  all  the  instructions  given  by  the  court  in  the  trial  of 
the  cause. 

The  plaintiff  in  error  excepts  to  the  ruling  of  the  court  in  re- 
fusing to  give  two  instructions  asked  for  by  him  and  refused  by 
the  court.  As  has  been  said,  the  facts  proved  are  not  certified 
in  this  case,  the  court  certifies  that  the  evidence  is  conflicting, 
and  when  the  evidence  is  conflicting,  the  court  may  refuse  to 
certify  the  facts  proved.  Grayson* 8  case^  6  Grat.  712;  7  Grat. 
613;  cited  and  approved,  11  Grat.  706;  Vaiden's  case,  12  Grat 
727;  BuWs  case,  U  Grat.  613;  CaldioellY,  Craig,  21  Grat.  136; 
Blosser  v.  Harshbarger,  21  Grat.  215,  and  numerous  other  cases 
there  cited.     See  opinion  of  Christian,  J.,  in  the  last  case. 

It  is  not  possible  for  this  court  to  pass  upon  the  third  and 
fourth  exceptions  to  the  refusal  of  the  court  to  give  the  instruc- 
tions asked  for  by  the  plaintiff,  the  evidence  not  being  before 
this  court,  and  as  the  plaintiff  in  error  admits  in  his  petition  for 
an  appeal.  "  Without  having  a  certificate  of  the  evidence,  it  is 
not  easy  to  pronounce  on  the  relevancy  of  that  to  which  the 
petitioner  excepted.*'  Courts  cannot  be  required,  upon  the  trial 
of  causes,  to  instruct  upon  mere  abstract  questions  of  law,  the 
instructions  asked  for  must  be  upon  questions  applicable  to  the 
testimony  in  the  case,  and  without  a  certificate  of  the  evidence, 
the  appellate  court  cannot  say  whether  the  instructions  were 
improperly  refused    or  the    contrary.     The  plaintiff  in   error 
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having  failed  to  except  in  time  to  the  ruling  of  the  court,  he  has 
failed  also  to  have  any  statement  of  the  facts,  or  testimony  on 
the  trial  which  would  show  the  propriety  of  the  instructions  he 
moved  the  court  to  give  to  the  jury. 

As  to  the  second  exception  of  the  plaintiff  in  error,  because 
the  court  allowed  the  letter  of  E.  T.  Hamilton  to  be  received  in 
evidence.  It  does  not  lie  with  Hamilton  to  object  to  the  read- 
ing* of  this  letter  in  evidence.  It  was  his  own  statement  about 
the  very  questions  at  issue,  and  his  admission  that  he  had  re- 
ceived the  land  bought  by  Powell,  as  mentioned  above,  and 
may  have  been  most  material  to  the  just  determination  of  the 
questions  at  issue,  the  letter  was  clearly  admissible  as  evidence 
against  Hamilton;  the  weight  to  be  attached  to  it  was  quite 
another  question,  and  came  within  the  province  of  the  jury.  See 
opinion  of  Moncure,  P.,  in  the  case  of  Taylor  v.  Peck,  21 
Gratt.  11. 

This  general  rule,  admitting  the  declarations  of  a  party  to  the 
record  in  evidence,  applies  to  all  cases  where  the  party  has  any 
interest  in  the  suit.     Greenleaf,  1st  vol.,  §  172. 

It  should  be  noticed  that  the  counsel  for  the  plaintiff  in  error 
claims  in  the  argument  here  that  upon  an  inspection  of  the 
record  (page  nine)  it  will  be  seen  that  the  following  language  is 
used,  which  tends  to  show  that  the  plaintiff  excepted  before 
verdict : 

"This  day  came  again  the  parties,  by  their  attorneys,  and  the 
plaintiff  having  excepted  to  the  opinion  of  the  court  given  on  the 
trial  of  this  cause,  tendered  his  several  bills  of  exceptions, 
which  are  received*' \  that  the  past  tense  is  used  as  to  the  ex- 
ceptions to  the  ruling  of  the  court,  and  the  present  tense  as  to 
the  hilU  of  exceptions  being  received.  This  is  certainly  similar 
to  the  reasoning  of  Judge  Daniel  in  the  case  in  15th  Grattan 
of  the  Washington  and  New  Orleans  Telegraph  Company  v. 
Hobson  (supra). 

But  it  appears  that  this  very  language  is  used  three  days  after 
the  verdict  and  judgment,  and  is  the  last  entry  of  the  clerk  in 
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the  record,  being  in  the  same  paragraph  with  the  suspending 
order;  "and,  on  motion  of  the  plaintiff,  the  judgment  given 
against  him  in  this  case  is  suspended  for  the  space  of  sixty 
days,'*  &c.  And  then  follows  the  copies  of  the  plaintiff's  bills 
of  exceptions  above  referred  to.  The  foregoing  being  the 
last  entry  in  the  record  of  the  proceedings  in  the  case,  it  is  there- 
fore evident  that  this  entry  of  the  clerk  refers  to  the  motion 
which  the  judge,  on  page  eleven  of  the  record,  certifies  to  have 
been  moved  two  days  after  the  rendering  of  the  verdict.  Upon 
the  principles  stated  above  it  is  not  possible  for  this  court  to 
review  the  judgment  of  the  court  below  upon  the  merits  of  the 
controversy. 

There  is  one  remaining  assignment  of  epror  to  be  considered, 
which  is  that  the  court  having  certified  that  the  evidence  was 
conflicting  and  refused  to  certify  the  facts  proved,  refused  also, 
upon  the  motion  of  the  plaintiff,  to  certify  the  evidence  in  the 
case  upon  the  ground  that  the  lack  of  time,  and  lapse  of  memory 
two  days  after  the  verdict,  rendered  it  impossible  to  certify  ac- 
curately the  evidence  in  the  case. 

Mere  lack  of  time  cannot  be  considered  a  discharge  from  the 
obligations  imposed  upon  a  judge  to  perform  his  whole  official 
duty;  the  law  makes  ample  provision  for  cases  where  the  press 
of  business  prolongs  the  term,  and  if  it  is  necessary  for  the 
proper  administration  of  justice,  the  judge  should  take  time,  it 
is  his  plain  duty  to  do  so,  and  lack  of  time  furnishes  no  valid 
excuse  for  the  failure  to  perform  an  act  which  the  law  makes  it 
the  duty  of  the  judge  to  do.  The  judge  refused  to  certify  the 
evidence  for  the  further  reason,  as  we  have  said,  that  lapse  of 
memory  rendered  it  impossible  for  him  to  certify  accurately  the 
evidence.  If  the  judge  had  attempted  to  certify  the  evidence, 
and  had  done  his  best  in  the  premises,  lapse  of  memory  might 
have  been  a  sort  of  apology  for  any  imperfection  growing  out  of 
forgetfulness,  but  lapse  of  memory  cannot  be  considered  a  suf- 
ficient ground  for  absolutely  refusing  to  certify  the  evidence  of 
the  case. 
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In  the  case  of  Fage  v.  Clopton,  Judge^  30  Gratt.  415,  the  judg- 
ment complained  of  was  first  entered  on  the  22(1  of  March,  was 
confirmed  on  the  25th.  The  motion  to  certify  the  evidence  was 
made  on  the  2'7th,  and  the  hill  presented  on  the  30th,  heing  the 
last  day  of  the  term.  In  that  case  the  court  says :  "  He  (the 
judge)  must  have  been  as  well  prepared  as  to  knowledge  to  cer- 
tify the  facts  on  the  2'7th  as  he  could  have  been  on  the  25th." 

While  mandamus  will  lie  to  compel  a  judge  to  certify  the 
evidence  when  he  shall  so  refuse,  it  is  also  error  to  so  refuse,  of 
which  any  party  injured  may  complain  to  this  court,  and  for 
which  this  court  will  reverse  the  judgment  of  the  court  below. 
It  is  the  right  of  a  suitor  to  have  the  evidence  certified  to  this 
court  in  a  case  where  the  judge  refuses  to  certify  the  facts 
proved,  on  the  ground  that  the  evidence  is  conflicting.  To  re- 
fuse to  do  so,  is  to  deny  to  the  suitor  his  right  of  appeal.  While 
it  was  so  held  in  Grayson's  case,  it  may  be  remarked  that  Gray- 
son's case  has  been  often  referred  to  by  later  decisions,  and  in 
some  of  its  rulings  it  has  been  approved.  On  this  point  it  has 
never  been  since  endorsed,  and  upon  an  inspection  of  that  case, 
in  6th  Grattan,  it  is  clear  that  in  that  element  of  the  case  it  is 
mere  obiter  dictum.  It  was  not  upon  a  point  involved  in  the 
case;  in  that  case  the  court  below  did  not  refuse  to  certify  the 
facts  proved,  nor  did  it  refuse  to  certify  the  evidence,  but  upon 
the  motion  of  the  defendant,  it  did  certify  the  facts  proved  at 
the  trial.  So  that  in  reviewing  that  case,  the  general  court  did 
not  have  to  pass  upon  the  refusal  of  the  court  below  to  certify 
the  facts  proved,  nor,  indeed,  the  evidence  of  the  case,  the  court 
not  having  so  refused.  So  when  the  court,  in  that  case,  says: 
"When  the  evidence  is  contradictory,  the  court  which  tries  the 
case  cannot  be  required  to  state  in  a  bill  of  exceptions,  either  the 
evidence  or  the  facts  proved  by  the  witnesses  respectively.  It  is 
enough  to  state  that  the  evidence  was  contradictory,"  it  was 
mere  obiter ^  outside  of  the  case  in  hand,  and  in  our  opinion,  it  is 
not  sound  in  principle.  The  circuit  court  cannot  properly  refuse 
to  certify  the  facts  proved,  and  then  refuse  to  certify  the  evidence 
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in  the  case.  To  do  so,  might  be  a  denial  to  a  suitor  of  all  right 
of  appeal,  and  the  maintenance  of  such  a  principle  by  this  court 
would  put  it  in  the  power  of  the  circuit  court  to  prevent  an  ap- 
peal in  every  case.  This  is  the  only  element  in  Grayson's  case 
which  it  is  necessary  for  this  court  to  pass  upon  in  the  consid- 
eration and  review  of  this  case,  and  the  court  does  not  now  ex- 
press any  other  or  further  opinion  concerning  the  said  case.  It 
was  error  in  the  court  below  to  so  refuse  to  certify  the  evidence 
in  this  case,  and  as  the  effect  has  been  to  deprive  the  appellant 
of  his  right  to  have  his  case  reviewed  in  this  court  on  the  merits, 
for  that  reason  this  court  will  reverse  the  said  circuit  court,  and 
the  said  case  is  remanded  to  the  said  circuit  court  of  Mecklen- 
burg for  a  new  trial  to  be  had  therein  in*  accordance  with  the 
foregoing  opinion. 

The  order  was  as  follows: 

The  court,  having  maturely  considered  the  record  in  this 
cause,  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  circuit  court  erred  in  refusing  to  certify 
the  evidence  in  this  case  for  lack  of  time  and  lapse  of  memory. 

It  is  therefore  ordered  that  the  judgment  of  the  circuit  court 
be  reversed  and  annulled;  and  the  case  is  remanded  to  the  cir- 
cuit court  of  Mecklenburg  for  a  new  trial  to  be  had  therein  in 
conformity  with  the  foregoing  opinion,  a  copy  of  which  opinion, 
together  with  this  order,  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Mecklenburg ;  and  that  the  defendant  pay  to  the 
plaintiff  his  costs  expended  in  the  prosecution  of  his  appeal  here. 

And  the  cause  is  remanded  for  further  proceedings  to  be  had 
therein,  in  conformity  with  this  order. 

Judgment  reversed. 
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ViRGiNius  Johnson  v.  Mann,  Judge,  and  Couch,  Treasurer. 

March  15th,  1883. 

1.  Construction  of  Statutes— ^«/^.— When  a  law  is  plain  and  unam- 

biguous, whether  expressed  in  general  or  limited  terms,  the  legislature 
shall  be  intended  to  mean  what  they  have  plainly  expressed,  and  no 
room  is  left  for  construction. 

2.  Official  Terms—  ydcanci^s,— Under  the  constitution  and  laws  of  this 

state,  county,  municipal  and  district  officers  must  qualify  before  the  day 
whereon  their  terms  respectively  begin,  else  their  offices  are  vacant,  and 
the  incumbents  continue  to  discharge  the  duties  of  the  offices,  a/i^ 
their  Urms  of  office  have  expired^  until  their  successors  have  qualified. 

3.  Idem — IcUm—City  of  Peierslmrg, — Charter  of  Petersburg  confers  upon 

the  hustings  court  of  that  city  the  right  to  fill  vacancies  in  the  office  of 
city  treasurer. 

4.  Idem— Gw^  at  ^ar.— In  May,   1882,  C.  was  elected  treasurer  of  Peters- 

burg, for  term  beginning  ist  July,  1882,  and  continuing  three  years ;  when 
elected  C.  was  member  of  city  council,  his  term  not  expiring  till  ist 
July,  1884-  On  ist  July,  1882,  he  acted  as  councilman,  but  qualified  and 
entered  upon  the  duties  of  treasurer.  J.,  the  incumbent  treasurer, 
claiming  that  he  was  entitled  to  hold  the  office  until  the  next  regular 
election,  and  petitioning  to  be  restored  thereto  by  mandamus; 

Held  : 

I.  C.'s  failure  to  qualify   before  the  commencement    of  his    term 

vacated  his  office,  and  the  judge  of  the  hustings  court  of  Peters- 
burg is  entitled  to  fill  the  vacancy. 
3.  J.,  the  incumbent,  is  not  entitled  to  hold  the  treasurership  until  the 
next  general  election,  but  only  until  his  successor  so  appointed 
shall  have  qualified. 

Petition   of  Virginius  Johnson,  incumbent  of  the  office  of 

treasurer  of  the  city  of  Petersburg,  for  a  writ  of  mandamus  for 

his  restoration  to  that  office,  from  which  he  claimed  to  have  been 

wrongfully  ousted  by  E.  W.  Couch,  who  was  elected  to  fill  the 
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same  office  on  fourth  Thursday  in  May,  1882,  and  who  failed  to 
qualify  hefore  Ist  July,  1882,  when  his  term  of  office  commenced. 
Petitioner  claimed  that  he  was  entitled  to  hold  the  office  until 
his  successor  should  be  elected  at  the  next  regular  election  and 
qualified.  On  the  19th  of  December,  1882,  judgment  was  en- 
tered on  the  petition  to  the  effect  that  petitioner  ^'  was  entitled  to 
hold  the  office  of  treasurer  of  the  city  of  Petersburg  until  his 
successor  should  be  elected  and  qualified."  The  respondents, 
contending  that  as  the  charter  of  Petersburg,  chapter  fifth, 
section  sixth,  empowered  the  hustings  court  to  fill  vacancies 
occurring  in  the  office  of  city  treasurer,  that  judgment  was  erro- 
neous, and  should  be  reheard  and  amended  so  as  to  adjudge  that 
the  petitioner  should  hold  the  office  until  his  successor,  so  ap- 
pointed, should  qualify,  applied  for  and  obtained  a  rehearing. 

Pegram  <fc  Stringfellow^  and  Donnan  &  Hamilton,  for  the  pe- 
titioner. 

O.  S.  <fc  D,  M,  Bernard,  Collier  dk  Budd,  and  Wm,  J,  Robert- 
son, for  the  respondents. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner,  Virginius  Johnson,  was  duly  elected  treasurer 
*for  the  city  of  Petersburg,  at  the  regular  election  held  for  said 
city  on  the  fourth  Thursday  of  May,  1879,  for  the  term  of  three 
years,  commencing  on  the  first  day  of  July,  1879,  and  qualified 
and  entered  upon  the  discharge  of  the  duties  thereof,  and  con- 
tinued therein,  and  enjoyed  the  emoluments  thereof  for  the  full 
period  for  which  he  had  been  so  chosen. 

At  the  ensuing  regular  election  for  said  city,  held  on  the 
fourth  Thursday  of  May,  1882,  E.  W.  Couch  was  duly  elected 
by  the  qualified  electors  of  said  city,  to  succeed  said  Johnson  in 
said  office  of  treasurer,  for  the  term  of  three  years,  beginning  on 
the  first  day  of  July,  1882,  and  being  so  elected,  qualified  and 
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entered  upon  the  discharge  of  the  duties  of  his  said  office.  At 
the  time  of  his  election,  Couch  was  a  memher  of  the  common 
council  of  said  city,  to  which  position  he  had  been  elected  for 
the  term  of  four  years,  commencing  on  the  first  day  of  July, 
1880,  and  consequently  extending  beyond  the  day  on  which  his 
term  of  office  as  treasurer  would  begin,  to-wit:  the  first  day  of 
July,  1882.  On  the  day  last  named,  and  only  for  a  fraction 
thereof,  said  Couch,  as  a  member  of  said  common  council,  par- 
ticipated in  a  meeting  thereof,  but,  during  the  day,  resigned  his 
said  office  of  common  councilman,  and  qualified  and  entered 
upon  the  discharge  of  the  duties  of  his  said  office  of  treasurer. 
For  this  failure  to  qualify  prior  to  the  first  day  of  July  and  par- 
ticipation, merely  for  the  fractional  part  of  a  day,  in  the  meeting 
of  the  common  council,  Johnson,  the  outgoing  treasurer,  con- 
ceived that  Couch  had  forfeited  his  right  to  the  office  of  treas- 
urer, and  that  he,  Johnson,  was  entitled  to  continue  to  hold  and 
enjoy  the  same  by  virtue  of  the  twenty-fifth  section  of  article  the 
sixth  of  the  constitution  of  Virginia,  which  declares  that  "judges 
and  all  other  officers  elected  or  appointed,  shall  continue  to  dis- 
charge the  duties  of  their  offices  after  their  time  of  service  have 
expired,  until  their  successors  have  qualified."  And  the  con- 
tention on  the  part  of  the  petitioner  is,  that  the  law  does  not,  in 
this  case,  authorize  a  special  election;  there  is  no  vacancy 
which  may  be  filled  by  appointment  by  the  judge  of  the  hust- 
ings court  of  Petersburg,  under  and  by  virtue  of  a  certain  pro- 
vision of  the  charter  of  said  city,  hereinafter  to  be  noticed,  and 
that,  as  a  consequence,  the  petitioner  is  entitled  to  be  and  hold 
the  said  office  of  treasurer  for  the  full  term,  beginning  on  the 
first  day  of  July,  1882,  and  for  three  years. 

The  contention  thus  arising  was  brought  to  this  court  for  de- 
termination upon  a  petition  for  a  writ  of  mandamus  to  restore 
the  petitioner  to  said  office,  from  which  he  claimed  to  have  been 
wrongfully  ousted.  The  case  was  decided  by  this  court  on  the 
19th  day  of  December  last  in  an  elaborate  and  well-sustained 
opinion  delivered  by  Judge  Staples.     His  opinion  holds   that 
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under  the  law  said  Couch,  by  reason  of  his  failure  to  qualify 
prior  to  the  first  hour  of  the  first  day  of  July,  1882,  the  day  on 
which  his  office  as  treasurer  would  otherwise  have  commenced, 
and  by  reason  of  the  further  fact  that  he,  on  said  first  day  of 
July  acted  for  part  of  said  day  as  common-councilman,  vacated 
the  same,  and  was  in  possession  under  a  void  title.  The  reason- 
ing by  which  Judge  Staples  arrived  at  this  conclusion  is  clearly 
stated  in  his  opinion.  He  says:  '^I  am  satisfied  that  the  legis- 
lature could  never  have  intended  to  establish  a  system  or  rule 
under  which  the  numerous  county,  municipal,  and  township 
officers  throughout  the  state  might,  if  they  pleased,  defer  quali- 
fying to  their  offices  respectively  until  the  very  day  appointed 
for  the  commencement  of  their  terms.  That  body  apprehending 
the  evil  which  would  flow  from  delays  in  such  matters,  declared 
the  office  vacant  upon  a  failure  to  qualify  within  a  certain  desig- 
nated time ;  that  time  is  the  period  intervening  between  the  day 
of  election  and  the  day  fixed  for  the  commencement  of  the 
term." 

Such  was  the  opinion  of  the  court ;  but  in  the  judgment 
thereof,  entered  of  record,  the  petitioner,  Johnson,  was  declared 
to  be  entitled  to  hold  the  office  of  treasurer  for  the  city  of  Pe- 
tersburg "until  his  successor  should  be  eZec^ed  and  qualified." 
As  the  law  does  not  authorize  a  special  election,  the  effect  of  the 
language  above  quoted  would  be  to  continue  the  petitioner  in 
said  office  for  the  full  terra  of  three  years  from  the  first  day  of 
July,  1882.  It  is  claimed  by  the  respondent.  Judge  Mann,  that 
the  petitioner  cannot  so  hold ;  that  petitioner's  regular  term  ex- 
pired with  the  30th  day  of  June,  1882;  that  said  office  is  vacant 
for  the  reasons  before  stated ;  that  the  petitioner,  having  been 
restored  to  said  office,  is  entitled  to  hold  it  only  until  his  suc- 
cessor is  qualified ;  and  that  he,  as  judge  of  the  hustings  ooort 
of  said  city,  is,  by  virtue  of  the  charter  thereof,  entitled  to  fill 
said  vacancy  by  appointment. 

Upo'n  the  single  point  thus  in  controversy,  and  arising  solely 
out  of  the  character  of  the  judgment  entered  by  this  court  on 
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the  19th  day  of  December  last,  a  rehearing  has  been  granted, 
and  the  question  is  now  to  be  determined. 

So  clear  and  explicit  is  it  in  the  general  plan  and  scope  of 
our  constitution,  that  the  design  of  its  framers  was  not  only 
carefully  to  classify  all  officers,  but  that  each  class,  as  near  as 
may  be,  should  go  in  together  and  out  together,  that  the  most 
casual  reader  cannot  fail  to  be  impressed  with  the  fact.  If, 
indeed,  there  was  ever  room  for  doubt  on  this  subject,  that  doubt 
was  overthrown,  and  the  fact  established  beyond  all  cavil  by  the 
decision  of  this  court  in  the  case  of  in  re  Broadus,  &c.,  32  Gratt. 
782.  In  delivering  the  unanimous  opinion  of  this  court  in  that 
case,  in  referring  to  a  class  of  officers  (county  judges),  Judge 
Moncure  says :  "  The  judges  elected  for  the  last  term  ceased  to 
be  judges  at  the  end  of  that  term,  except,  that  under  section 
twenty-five  aforesaid,  they  are  to  continue  to  discharge  the 
duties  of  their  offices  after  their  terms  of  office  have  expired^ 
until  their  successors  have  qualified."  In  the  same  case,  not 
dissenting,  but  adding  to  the  weight  and  conclusiveness  of 
Judge  Moncure's  opinion.  Judge  Christian  says:  "It  might 
often  happen  that,  from  some  unforeseen  cause  or  accident,  the 
legislature  could  not,  from  mere  physical  impossibility,  elect  all 
the  county  judges  before  the  1st  day  of  January,  there  being 
about  eighty  in  ail.  And  this  manifest  difficulty  would  often 
arise,  that  while  their  terms  of  office  all  expired  on  the  1st  day 
of  January,  each  one  would  hold  over  one  year  longer  than  the 
term  fixed  by  the  constitution.  I  think  it  plain  that  Judge 
Minor  could  only  hold  until  his  successor  qualified,  and  not 
until  the  regular  term  of  office  of  such  successor  commenced, 
which  was  postponed  by  the  accidental  circumstance,  that  he 
was  elected  after  the  1st  day  of  January,  instead  of  before  that 
day.  Waddill  was  certainly  Minor's  successor,  for  he  had  been 
appointed  by  the  legislature,  which  was  by  the  constitution 
invested  with  the  power  of  appointment."  Now,  inasmuch  as 
the  sixth  section  of  the  fifth  chapter  of  the  charter  of  the  city 
of  Petersburg — an  act  of  the  general  assembly   of  Virginia, 
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entitled  "  an  act  to  provide  a  charter  for  the  city  of  Petershurg" — 
expressly  confers  upon  the  hustings  or  corporation  court  of  said 
city  the  right,  among  others,  to  fill  vacancies  occurring  in  the 
office  of  city  treasurer ;  and  inasmuch  as  our  act  of  assembly 
declares  that  for  failure  to  qualify  within  the  prescribed  time 
the  office  shall  be  vacant — the  precise  case  here — it  is  manifest, 
not  only  from  the  plain  language  of  the  statute,  but  from 
repeated  decisions  of  this  court,  that  the  office  in  question  is 
vacant,  and  that  the  petitioner  who  has  been  restored,  has  only 
been  restored  temporarily,  to  hold  after  the  expiration  of  his 
term,  as  he  is  now  holding,  and  only  until  his  successor,  to  be 
appointed  by  the  hustings  court  of  Petersburg,  shall  qualify,  as 
provided  by  the  twenty-fifth  section  of  article  the  sixth  of  the 
constitution. 

Again,  in  the  Bland  and  Giles  county  case,  33  Grat.  450, 
Judge  Christian  delivering  the  opinion  of  this  court,  in  speaking 
of  the  tenure  of  office  of  a  county  judge,  says :  "  An  office  is  ter- 
minated propria  vigore  by  resignation,  expiration  of  term  and  re- 
moval by  competent  authority."  The  sixth  section  of  chapter 
five  of  the  charter,  before  referred  to,  confers  upon  the  hustings 
court  power  to  remove,  for  cause,  upon  notice,  the  mayor,  city 
treasurer  and  various  other  officers  of  the  corporation,  and  all  of 
the  vacancies  thus  created,  except  that  in  the  office  of  mayor,  are 
required  by  said  section  to  be  filled  by  said  hustings  court.  A 
vacancy  in  the  office  of  mayor  must  be  filled  by  the  common 
council.  When  we  consider  the  large  sums  of  money  annually 
received  and  disbursed  by  a  city  treasurer,  the  great  importance 
that  attaches  to  every  official  station,  the  absolute  necessity  for 
promptness,  that  economy  and  security  of  life  and  property  may 
be  attained,  and  that  these  depend,  in  a  crowded  city,  to  a  very 
large  extent,  upon  official  fidelity,  we  can  but  admire  the  wise 
prudence  in  the  distribution  of  power  and  patronage,  as  mani- 
fested in  this  and  similar  charters  for  the  government  of  cities. 

We  might  stop  here,  and,  for  the  reasons  already  stated, 
simply  declare  in  the  language  of  the  statute,  that  the  office  of 
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treasurer  of  the  city  of  Petersburg  is  vacant;  that  the  restored 
incumbent  is  holding,  and  can  only  hold  until  his  successor  is 
appointed  and  qualified ;  and  that  the  appointing  power  is  the 
hustings  court.  But  it  is  most  earnestly  insisted  by  counsel  for 
the  petitioner,  that  there  is  no  vacancy ;  that  the  incumbent  is 
rightfully  in  and  entitled  to  hold  until  his  successor  is  chosen  at 
the  next  regular  election  for  the  city  of  Petersburg.  And  in 
support  of  this  contention,  the  language  of  the  constitution  and 
numerous  authorities  are  invoked.  Let  us  examine  them,  for 
the  importance  and  gravity  of  the  subject  demand  the  most 
rigid  scrutiny. 

The  provision  of  the  constitution  mainly,  if  not  solely,  relied 
on  by  counsel  for  the  petitioner,  is  the  twenty-fifth  section  of 
the  sixth  article.  It  simply  provides  for  the  holding  over  by 
the  incumbent  after  the  expiration  of  his  term,  until  his  suc- 
cessor shall  qualify.  The  plain  unequivocal  import  of  this  sec- 
tion of  the  constitution  is,  that  when  the  regular  term  expires, 
the  office  becomes,  in  the  eye  of  the  consitution,  vacant,  but 
with  authority  to  the  incumbent,  already  qualified,  to  continue 
by  virtue  of  such  previous  qualification,  made  effective  for  the 
purpose  by  the  constitution,  to  discharge  the  functions  of  the 
office  until  he  is  succeeded  in  the  way  preferred  by  the  people,  as 
pointed  out  in  the  constitution  made  by  them,  and  in  the  laws 
made  in  pursuance  of  that  instrument.  The  petitioner  filled  out 
his  regular  term ;  and  under  the  constitutional  provision  being 
considered  is,  to  prevent  the  evils  which  would  flow  from  either 
an  accidental  or  designed  failure  to  qualify  on  the  part  of  the 
person  elected  to  succeed  him,  enabled  to  go  on  in  the  discharge 
of  the  duties  appertaining  to  the  office,  not  his  office,  so  far  into 
the  succeeding  regular  term,  as  the  time  when  his  successor, 
legally  selected,  shall  be  fully  equipped  as  an  officer  to  take 
charge  of  the  office  and  perform  its  functions. 

That  this  is  the  correct  view,  the  peculiar  character  of  our 
constitution  in  classifying  its  officers  and  prescribing  regular 
terms  for  each  class  sufficiently  attests.     And  this  view  is  abun- 
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dantly  borne  out  by  Judge  Staples  in  his  opinion.  He  says : 
"The  constitutional  provision  empowering  the  incumbent  to 
hold  on  until  his  successor  qualifies,  is  intended  for  exceptional 
cases,  and  does  not  at  all  affect  a  general  rule  which  requires 
that  upon  the  close  of  one  regular  official  term  the  other  shall 
immediately  commence.'*  The  petitioner  has  filled  out  his  full 
regular  term,  and  is  simply  holding  on  in  this,  the  succeeding 
regular  term,  until  his  successor  shall  come,  duly  qualified,  to 
demand  and  have  the  office ;  and  that  successor,  ex  necessit-ate 
rei,  can  only  hold  for  the  residue  of  the  present  regular  term. 

So  much  for  the  argument  attempted  to  be  drawn  from  the 
constitution.  Let  us  next  look  to  the  authorities  urged  by  coun- 
sel for  the  petitioner  as  sustaining  their  view.  The  first  and 
main  one  relied  on  is  that  of  the  Commonwealth  v.  Hardeyj 
9  Penn.  State  R.  513.  That  is  a  very  strong  case  for  the  pe- 
titioner, especially  if  we  permit  ourselves  to  look  only  to  the 
syllabus  and  certain  very  strong  expressions  of  the  judge  de- 
livering the  opinion — expressions  not  warranted,  we  think,  by 
the  language  there  and  then  being  construed ;  and  more  es- 
pecially if  we  forget  that  we  are  construing  not  the  constitution 
of  Pennsylvania  but  of  Virginia. 

The  syllabus  of  that  case  is:  "The  death  of  the  person 
elected  to  fill  the  office  of  clerk  of  the  orphan's  court,  before  he 
has  qualified  himself  according  to  law,  does  not  create  a  vacancy, 
but  the  incumbent  who  is  authorized  to  hold  the  office,  until  his 
successor  shall  be  qualified,  holds  over.'* 

The  language  of  the  judge  deciding  that  case,  most  relied  on 
by  counsel  for  the  petitioner,  is  this :  "  It  will  be  observed  that 
the  terms  on  which  alone  the  governor  can  appoint,  are  a 
vacancy  in  the  office^  and  that  there  can  be  a  vacancy  in  an 
office  when  there  is  a  person  in  possession,  whom  all  acknowl- 
edge to  be  rightfully  in  possession,  having  a  perfect  right  to 
exercise  all  the  powers  and  duties  of  the  office,  and  to  receive 
and  enjoy  all  its  emoluments,  is  a  position  difficult  to  compre- 
hend.    It  is  an  abuse  of  terms  to  say  that  at  the  time  the  gov- 
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eroor  issaed  his  commission  to  the  relator  the  office  was  vacant, 
for  no  person  can  plausibly  deny  that  the  respondent  was  the 
rightful  possessor  of  the  office  at  that  time." 

Strong  as  this  language  is  to  show  that  no  vacancy  exists 
where  there  is  a  person  rightfully  in  possession,  and  entitled  to 
hold  on  until  his  successor  is  dvly  qualified  (for  such  is,  or  was, 
the  language  in  part  of  the  Pennsylvania  constitution),  it  in  no 
particular  meets  the  demands  of  the  petitioner's  case  under  the 
constitution  and  law  of  Virginia  as  will  presently  be  shown. 

Let  us  next  look  to  the  language  of  the  Pennsylvania  consti- 
tution, which  was  construed  in  the  case  of  the  Commonwealth  v. 
Hanley,  and  then  to  the  case  thereunder  made  by  the  relator, 
and  then  we  will  be  able  justly  to  discriminate  between  that 
case  and  this.  The  Pennsylvania  constitution  says:  "They 
(certain  officers,  including  the  one  then  in  question)  shall  hold 
their  offices  for  three  years,  if  they  shall  so  long  behave  them- 
selves well,  and  until  their  successor  shall  be  duly  qualified^ 
The  obvious  meaning  of  this  provision  is,  that  such  officers  can- 
not hold  for  less  than  three  years,  if  they  so  long  behave  well 
and  choose  not  to  resign,  although  on  the  happening  of  certain 
contingencies,  they  may  hold  for  a  longer  period. 

Let  us  now  look  to  two  brief  paragraphs  in  the  same  opinion 
which  adhere  to  the  spirit  and  letter  of  the  constitutional  clause 
the  judge  was  construing.     They  are : 

1.  "The  fundamental  error  which  lies  at  the  root  of  the  whole 
case  of  the  relator,  consists  in  the  assumption  that,^  according  to 
the  spirit  of  the  constitution,  the  tenure  of  county  offices  is 
strictly  limited  as  to  time,  viz.,  three  years,  and  that  any  exten- 
sion of  the  time  arises  only  from  the  exigency  of  the  case,  and 
must  be  strictly  construed. 

2.  "  The  relator  assumes  that  the  respondent  was  elected  and 
commissioned  o^y  for  three  years,  but  this  is  a  mistaken  view 
of  the  constitution,  and  is  only  made  plausible  by  obliterating 
several  important  words  from  the  constitution." 

The  case  made  by  the  relator  in  Pennsylvania  can  be  readily  ap- 
VoL,  Lxxvn — 35 
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prehended  from  the  two  paragraphs  of  the  judge's  opinion,  above 
given.  But,  what  were  the  important  words  obliterated,  as  the 
judge  says,  from  the  Pennsylvania  constitution  in  order  to  give 
plausibility  to  the  relator's  case?  They  were,  "arid  until  their 
successor  shall  he  duly  qu^lijled,''  so  as  to  limit  the  term  strictly 
to  three  years  and  no  more;  whilst  the  constitution  expressly 
extended  the  term  until  the  successor  should  be  dtdy  qualified. 
The  fact  is,  the  relator  in  the  Pennsylvania  case  was  uncon- 
sciously invoking  both  the  spirit  and  letter  of  our  Virginia  con- 
stitution, whilst,  unfortunately  for  him,  both  the  letter  and 
spirit  of  his  own  Pennsylvania  constitution  stood  square  in  his 
path,  by  reason  of  which  he  rightfully  failed  of  getting  the 
office  he  coveted.  The  case  made  by  the  relator  here  is  just  the 
converse  of  the  Pennsylvania  case.  Here  the  petitioner  says  he 
is  entitled  to  hold  for  the  full  succeeding  regular  term,  although 
the  statute  says  that  by  reason  of  Couch's  failure  to  qualify  in 
time  he  forfeited  his  right,  which  created  a  vacancy;  and 
although  our  constitution  expressly  says  the  incumbent,  after 
his  term  has  expired,  shall  hold  over,  that  is  in  the  succeeding 
regular  term,  until  his  successor  shall  qualify.  Surely,  after  a 
careful  comparison  of  the  two  constitutions  of  Virginia  and 
Pennsylvania,  the  unbiased  mind  must  necessarily  reach  the 
conclusion  that  the  two  are  widely  dissimilar ;  and  that  the  con- 
tention of  the  petitioner,  failing  by  the  test  of  his  own  constitu- 
tion, can  receive  no  adequate  support  from  the  Pennsylvania 
case  of  the  Com'th  v.  Hanley,  The  other  cases  relied  upon  by 
counsel  for  the  petitioner  are :  Staie  v.  Lush,  18  Mo.  334 ;  State 
V.  Jenkins,  43  Mo.  261 ;  People  v.  Lord,  9  Mich.  229 ;  State 
V.  Seay,  64  Mo.  89 ;  and  People  v.  Tilton,  37  Cal.  614.  Other 
authorities  from  sister  states  are  referred  to,  but  these  are  the 
ones  given  prominence  to  in  the  argument.  Besides  these,  two 
Virginia  decisions  are  also  relied  on;  they  are  CorrCth  v.  Dretory, 
15th  Gratt.  1 ;  and  ex  parte  Lawhorne,  18  Gratt.  85.  For  rea- 
sons now  briefly  to  be  stated,  these  cases  will  not  require  any 
extended  notice.     The  first  one  named,  the  State  v.  Lusk,  was 
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this :  Lusk  was  elected  public  printer  by  the  general  assembly 
of  the  state  of  Missouri  at  the  session  of  1850,  and  at  the  ses- 
sion of  1852' there  was  a  failure  to  elect  a  successor  by  the 
general  assembly.  In  May,  1853,  the  governor  appointed  and 
commissioned  Treadway  to  fill  the  office.  The  proceeding  in 
the  case  was  to  remove  Lusk. 

The  office  of  public  printer  had  been  established  by  an  act  of 
the  general  assembly  of  that  state,  passed  in  March,  1845.  The 
second  section  of  the  act  directed  that  a  public  printer  should 
be  elected  at  the  then  present  session  of  said  general  assembly, 
and  at  every  regular  session  thereafter,  by  the  joint  vote  of  the 
two  houses.  The  third  section  directs  that  the  president  of  the 
senate  and  speaker  of  the  house  of  representatives  shall  furnish 
the  person  elected  with  a  certificate  of  his  election,  and  he  shall 
within  ten  days  after  receiving  the  same  give  bond,  take  the 
oath  of  office,  and  shall  at  the  time  provided  in  the  act  enter 
upon  the  discharge  of  the  duties  of  the  office,  and  if  he  fail  to 
do  so,  his  office  shall  become  vacant.  The  fifth  section  provides 
that  the  public  printer,  to  be  elected  at  each  session  of  the  gen- 
eral assembly,  shall  hold  his  office  for  two  years,  commencing 
on  the  Ist  day  of  May  next  thereafter,  and  until  his  successor 
shaU  he  elected  and  qualified;  and  the  public  printers  thereafter 
elected  shall  hold  office  for  two  years,  and  until  their  successors 
shall  be  elected  and  qualified.  The  sixth  section  provides,  that 
if  the  public  printer  should  die  or  resign,  or  if  from  any  other 
cause  the  office  should  become  vacant,  the  governor  shall 
appoint  a  public  printer,  who  shall  give  bond  and  qualify,  and 
shall  hold  his  office  for  the  same  time  that  the  printer  in  tvhose 
stead  he  shall  he  appointed  would  have  held. 

Such  was  the  case  of  The  State  v.  Lusk.  as  stated  by  the  judge 
who  decided  it.  In  all  essential  particulars  it  is  the  Pennsyl- 
vania case  of  the  Commonwealth  v.  Hanley  over  again.  It  is 
plain  that,  like  the  latter,  the  peculiar  language  under  construc- 
tion controlled  and  even  forced  the  decision  as  made.  It  was 
idle  to  say  that  the  office  of  public  printer  was  vacant,  because 
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the  statute  creating  the  office  in  the  most  explicit  terms  ex- 
pressly invests  the  incumbent  with  title  and  right  to  hold,  not 
for  two  years  only,  but  for  two  years  and  until  his  successor  shaU 
be  elected  and  qucdified.  The  appointment  of  the  governor  was 
invalid,  because  there  was  no  vacancy.  That  there  was  no  va- 
cancy, comes  from  the  fact  that  the  plain  language  of  the  statute 
extended  the  official  term  of  the  incumbent  until  his  successor 
should  be  elected  and  qualified.  It  is  plain  that  the  governor 
could  not  elect,  in  the  constitutional  or  statutory  meaning  of 
that  term.  And,  inasmuch  as  the  sessions  of  the  general  assem- 
bly of  Missouri  were  biennial,  and  the  statute  required  the  elec- 
tion to  be  made  at  each  regular  session,  it  is  equally  plain  that 
the  incumbent  in  that  case  was,  in  the  nature  of  things,  entitled 
to  hold  as  his  own  successor,  and  until  succeeded  by  some  one 
chosen  in  the  way  prescribed  by  law.  Though  the  case  in  Mis- 
souri arose  by  a  failure  of  the  general  assembly,  at  a  regular 
session,  to  elect  a  successor,  and  no  vacancy  was  or  could  be 
thereby  created,  yet,  had  the  incumbent  died  or  resigned,  or  been 
convicted  of  crime,  there  would  have  been  a  vacancy;  and  no 
one  would  in  either  case,  we  apprehend,  have  questioned  the 
right  of  the  governor  to  fill  the  vacancy  by  appointment.  Those 
were  the  methods  of  the  Pennsylvania  and  Missouri  people, 
speaking  by  authority  through  their  respective  constitutions 
and  laws. 

The  people  of  Virginia,  through  their  constitution  and  laws 
made  in  pursuance  thereof,  have  spoken  their  will  in  their  way. 
In  their  constitution  they  have  declared  that  for  every  city  or 
town  having  a  population  of  five  thousand,  there  shall  be  elected 
by  the  qualified  voters,  among  other  officers,  one  city  or  town 
treasurer,  whose  duties  shall  be  similar  to  those  of  county  trea- 
surer, and  shall  hold  his  office  for  a  term  of  three  years.  Section 
18,  article  6.  By  the  twenty-first  section  of  said  article  it  is  de- 
clared that  all  regular  elections  for  city  or  town  officers  shall  be 
held  on  the  fourth  Thursday  in  May,  and  that  the  officers  elected 
shall  enter  upon  their  duties  on  the  first  day  of  July  succeeding. 
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The  twenty-fil'th  section  of  said  article  declares  that  judges,  and 
all  other  officers  elected  or  appointed,  shall  continue  to  discharge 
the  duties  oftheir  offices  after  their  terms  of  service  have  expired 
until  their  successors  have  qualijiedy  and  not  until  they  have  been 
elected  and  qualified. 

Next  we  have  a  statute,  enacted  by  the  legislature,  which  de- 
clares that  the  failure  of  any  corporation  officer  to  qualify  in  the 
time  prescribed  by  law  for  the  commencement  of  his  term  of 
office,  shall  vacate  his  office.  Section  9,  chapter  153,  acts  1874-5. 
And  then  we  have  the  charter  of  the  city  of  Petersburg,  enacted 
in  obedience  to  the  constitution,  by  which  the  judge  of  the 
hustings  court  for  said  city  is  invested  with  full  power  to  supply 
the  vacancy  declared  by  law.  These  constitutional  and  statutory 
provisions  are  clear  and  explicit;  they  need.no  argument  to  en- 
force their  obvious  meaning ;  together  they  constitute  an  argu- 
ment in  themselves,  in  every  respect  complete.  It  is  idle  to 
argue  that  it  is  an  abuse  of  terms  to  say  an  office  is  vacant  when 
a  person  is  rightfully  in  possession  and  discharging  all  the 
functions  thereof.  It  is  enough  to  reply,  it  is  thus  written  in 
the  law. 

The  office  of  treasurer  for  the  city  of  Petersburg  exists ;  it  is  a 
constitutional  creation;  it  is  temporarily  occupied  by  a  sort  of 
locum  tenenSy  a  person  designated  by  the  constitution,  and  thereby 
enabled  to  discharge  the  duties  of  the  station  or  place  until  the 
coming  of  his  successor,  appointed  and  qualified  as  prescribed 
by  law. 

The  eighteenth  section  of  article  six,  before  cited,  declares 
that  the  duties  of  a  city  treasurer  shall  be  similar  to  those  of 
county  treasurer.  County  treasurers  are  required  to  be  elected 
by  popular  vote ;  and  in  case  a  county  treasurer  should  fail  to 
qualify  and  give  bond,  all  must  admit  that  his  office  would,  for 
that  cause,  become  vacant,  and  that  the  outgoing  treasurer  could 
hold  over  only  until  the  county  court  should  appoint,  and  that 
such  appointee  would  only  hold  until  the  next  regular  county 
election,  which  would  necessarily  occur  before  the  next  regular 
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election  at  which  county  treasurers  generally  would  be  elected. 

As  to  the  other  authorities,  outside  of  Virginia,  relied  on  by 
counsel  for  the  petitioner,  it  is  only  necessary  to  say  they  all, 
like  the  Missouri  case  just  commented  on,  follow  in  the  wake, 
and  turn  upon  the  construction  of  language,  either  constitu- 
tional or  statutory,  like  that  in  the  case  of  the  Commonwealth  v. 
Hartley, 

But  it  is  insisted  that  the  case  of  the  Commonwealth  v. 
Dretvryy  15  Grat.  1,  is  conclusive  authority  in  this  case  for  the 
petitioner. 

That  case  arose  under  a  statute  passed  by  the  legislature  in 
1856,  to  extend  the  then  current  term  of  sheriflfs  from  the  first 
day  of  July,  when  the  terra  would  expire,  to  the  first  day  of 
January  succeeding.  That  act  was  passed  under  the  constitu- 
tion of  1851.  This  court  held  that  act  not  in  violation  of  the 
constitution  then  in  force. 

There  is  no  statute  under  our  present  constitution  extending 
the  term  of  any  office,  and  it  raight  well  be  a  matter  of  grave 
doubt  whether  the  legislature  could,  under  the  present  constitu- 
tion, exercise  any  such  power.  This  circumstance  is  sufficient 
to  show  that  that  case  can  have  no  influence  as  authority  in  the 
case  under  consideration. 

As  to  the  case  of  ex  parte  Lawhorne,  18  Grat.  85,  it  only  de- 
cides that  the  twenty-fifth  section  of  article  six  of  the  constitu- 
tion applies  to  all  state  officers,  and  the  governor,  whose  term 
has  expired,  holds  over  until  his  successor  is  qualified.  It  can 
have  no  application  to  the  question  here. 

Thus  far  the  argument  has  been  drawn  from  a  comparison  of 
the  constitution  and  laws  of  Virginia  with  those  of  the  other 
states.  Let  us  now  turn  to  the  view  of  this  case  contended  for 
by  the  respondent,  and  see  if  it  can  be  sustained  by  additional 
authority.  In  McCrary  on  Elections,  section  236,  it  is  said :  "  If 
the  official  term  of  a  public  officer  is  limited  to  a  given  number 
of  years,  of  course,  at  the  end  of.  such  term,  unless  a  successor 
has  been  chosen  and  qualified,  the  office  becomes  vacant.    Hence 
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it  is  that  in  most  of  the  states  there  are  constitutional  or  statutory 
provisions  to  the  effect  that  all  public  officers  shall  hold  for  a 
given  period,  and  until  their  successors  are  duly  qualified^''  citing 
Commonwealth  v.  Hanley,  supra.  It  is  true  that  a  number  of 
authorities  have  been  cited  on  behalf  of  the  respondent  strongly 
sustaining  the  law  as  laid  down  by  McCrary,  but  even  to  enume- 
rate them  would  be  a  useless  consumption  of  time. 

It  must  be  borne  in  mind  that  we  are  construing  the  consti- 
tution and  law  of  Virginia.  It  was  well  said  by  the  counsel, 
who  closed  the  argument  for  the  petitioner,  that  in  this  contro- 
versy is  involved  the  very  life  and  existence  of  important  pro- 
visions of  the  constitution.  This  is  true ;  and  it  is  the  duty  of 
this  court,  whenever  any  question  affecting  either  the  constitu- 
tion, or  any  law  made  in  pursuance  thereof,  is  brought  to  its 
attention,  to  give  full  force  and  effect  to  every  provision  of  the 
instrument,  for  every  word  therein  is  material  and  essential  to 
the  healthful  existence  of  every  other.  It  is  the  authority  for 
all  we  lawfully  enjoy.  It  is  the  foundation  upon  which  the 
whole  superstructure  rests.  Its  mandates  must  be  obeyed. 
Feeling  keenly  the  responsibility  attaching  to  the  discharge  of 
a  duty  such  as  this,  it  is  gratifying  after  the  most  careful  inves- 
tigation to  see  that  no  authority,  in  or  beyond  the  limits  of  the 
commonwealth,  stands  in  the  way  of  the  unambiguous  language 
we  are  called  upon  to  construe  ;  that  the  obvious  meaning  is  so 
clear  that  there  is  no  room  for  doubt,  and  that  in  this  case,  at 
least,  there  is  a  safe  refuge  for  every  lover  of  the  constitution  in 
the  salutary  rule  that,  where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited  terms,  the  legis- 
lature shall  be  intended  to  mean  what  they  have  plainly  ex- 
pressed, and  consequently  no  room  is  left  for  construction. 

With  these  views,  and  for  the  reasons  stated,  this  court  is  of 
opinion,  and  so  declares,  that  the  judgment  entered  in  this 
cause  by  this  court  on  the  19th  day  of  December,  1882,  is  erro- 
neous, in  so  far  as  it  declares  the  relator,  Johnson,  entitled  to 
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hold  the  office  of  treasurer  of  the  city  of  Petersburg  "  until  his 
successor  should  be  elected  and  qualified;"  that  said  judgments 
shall  be  amended  and  corrected,  so  as  in  that  particular  to  read: 
"Until  his  successor  has  qualified;"  and  that  said  office, 
although  said  Johnson,  designated  by  reason  of  his  incum- 
bency, is  in  possession  and  discharging  the  duties  thereof,  is 
vacant,  and  he  is  entitled  to  hold  the  same  only  until  his  succes- 
sor shall  qualify. 

Former  judgment  amended  and  affirmed  for  respondents. 
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McDaniel  v.  The  Commonwealth. 
March  15th,  1883. 

1.  Criminal  Practice — New  Mais— J^u/e. — Much  caution  is  used  by  this 

court  in  granting  a  new  trial  where  it  is  asked  solely  on  the  ground  that 
the  verdict  is  contrary  to  evidence,  great  weight  being  given  to  the  ver- 
dict of  the  jury.    See  Pryor's  case,  27  Gratt  loio, 

2.  Idem — Murder— First  degree  Second  degree. — To  constitute  this  offence 

the  killing  must  be  predetermined,  and  not  untJer  momentary  impulse 
of  passion ;  though  the  determination  need  not  have  existed  any  partic- 
ular length  of  time.  Prima  faciCy  all  homicide  is  murder  in  the  second 
degree.    Onus  on  prosecution  to  raise  the  offence  to  the  first  degree. 

3.  Idem — Case  cU  bar. — A  quarrel  occurred  between  prisoner  and  deceased. 

Former  gave  the  latter  the  lie.  They  separated.  Twenty  minutes  later 
deceased,  with  light  walking-stick,  approached  prisoner,  sayinjj  he  would 
not  stand  what  prisoner  had  said.  Prisoner  picked  vip  a  *' bearing 
stick."  Deceased  asked,  "  why  he  stood  holdini^  iliat  stick  ?''  Prisoner 
answered:  "If  you  come  here  I  will  show  you"  Deceased  raised  his 
cane  to  parry  a  blow  from  prisoner,  and  may  be,  struck  at,  or  struck 
prisoner,  who  then  struck  deceased  two  blows  with  the  ^'beanng -slick," 
from  which  he  died  in  about  two  hours. 
Held — {by  the  court) : 

The  presumption  is  not  warranted  from  the  mere  use  of  that  weapon, 
without  any  words  or  circumstances,  other  than  those  mentioned, 
tending  to  show  the  prisoner's  intent,  that  such  intent  was  not  to 
repel  an  attack  or  to  inflict  bodily  harm,  but  to  kilL  The  facts  do 
not  prove  murder  in  the  first  degree. 

Error  to  judgment  of  circuit  court  of  AmIierBt,  rendered  12th 
July,  1882,  refusing  a  new  trial  to  Frederick  McDariiel,  who 
was  during  same  term  convicted  of  murder  in  tlie  firftt  de^^rt'e^  of 
J.  C.  Carter,  and  sentenced  to  be  hanged.  Opinion  fully  states 
the  facts. 

Wm.  B.  Tinsley,  and  L.  8.  Marye,  for  the  plaintiff  in  error. 
Vol.  Lxxvn — 36 
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1.  The  circumstances  of  this  case  are  almost  identical  with 
those  of  Poindexter*8  case,  33  Gratt.  766.  There  accused  stood 
with  deadly  weapon  in  hand,  and  said  to  deceased:  "If  you  strike 
me  with  that  [walking]  stick,  I  will  shoot  you."  There  deceased 
met  his  death  from  five  pistol  shots  in  his  body.  Here  from  two 
blows  from  a  stick  barely  more  than  an  inch  in  diameter.  Tet, 
there  accused  suffered  only  the  lighter  punishment  of  man- 
slaughter, whilst  here  the  accused  is  under  death  sentence. 

2.  The  facts  here  show  merely  a  fight  between  two  drinking 
men  with  sticks,  provoked  by  the  deceased,  and  not  anticipated 
by  the  accused — far  less  aggravated  than  King's  case,  2  Va. 
Cases  78. 

3.  The  Peter  Wright  case,  83  Gratt.  880,  and  the  Nelson 
Mifchel  case.  Id.  872,  have  been  referred  to  as  similar  to  this 
case.  They  cannot  be  likened,  because  the  first,  like  Dock 
Wright's  case  (1  Matthews  914),  possessed,  as  the  court  said, 
"not  a  single  circumstance  of  provocation,  excuse,  or  extenuation 
for  his  crime."  In  the  second,  the  previous  threats  of  prisoner, 
the  deadly  weapon  used  and  the  difficulty  brought  on  by  him, 
was  thought  to  warrant  the  conviction  that  he  brought  it  on  for 
the  purpose  of  creating  a  pretext  to  kill  deceased.  Here  there 
was  provocation,  excuse  and  extenuation;  no  previous  threats, 
no  difficulty  brought  on  by  the  prisoner,  no  deadly  weapon  used, 
and  no  exhibition  of  that  wicked,  depraved  and  malignant  spirit 
essential  to  murder  in  any  degree. 

The  Attomey-Oeneral  F,  S.  Blair,  for  the  commonwealth. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
the  county  of  Amherst,  convicting  Frederick  McDaniel,  the 
plaintiff  in  error,  of  murder  in  the  first  degree,  and  sentencing 
him  to  be  hanged  therefor.  The  accused  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial,  but  the  court  over- 


Digitized  by 


Google 


MCDANIEL  V.  THB  COMMONWEALTH.  283 

Opinion. 


ruled  the  motion,  and  to  this  ruling  the  prisoner  excepted.  The 
bill  of  exceptions  contains  a  certificate  of  what  is  stated  to  be 
the  "facts  and  all  the  facts  proved  upon  the  trial." 

The  only  assignment  of  error  is  the  refusal  of  the  court  to  set 
aside  the  verdict  and  to  award  a  new  trial. 

Upon  an  application  of  this  kind,  this  court  is  always  loth  to 
disturb  the  judgment  of  the  trial  court.  On  this  point.  Chris- 
tian, J.,  delivering  the  opinion  of  the  court  in  Pryor'a  case,  27 
Grat  1010,  said,  "this  court  has  always  acted  with  great  caution 
in  granting  new  trials  in  cases  where  the  new  trial  is  asked 
solely  upon  the  ground  that  the  verdict  is  contrary  to  the  evi- 
dence, and  great  weight  is  always  given,  and  justly  so,  to  the 
verdict  of  the  jury  and  judgment  of  the  court  in  which  the  case 
is  tried.  The  cases  are  very  rare  in  which  this  court  interferes ; 
and  it  is  only  in  a  case  where  the  evidence  is  plainly  insufficient 
to  warrant  the  finding  of  the  jury."  I  fully  recognize  the 
salutary  influence  of  this  rule,  and  have  no  purpose  to  relax  its 
operation.  But  I  think  we  may  remand  this  case  for  a  new  trial 
without  being  amenable  to  the  charge  of  violating  its  spirit  or 
provisions  in  the  special  circumstances  of  this  case.  I  proceed 
to  state  as  briefly  as  I  can  some  general  doctrines  of  the  law  of 
homicide,  which  will,  I  think,  materially  assist  us  in  arriving  at 
a  cornxjt  conclusion  upon  this  point.  Every  homicide  under  our 
statute  is  prima  fade,  a  case  of  murder  in  the  second  degree. 
And  it  is  incumbent  upon  the  commonwealth  in  a  case  like  the 
present,  where  the  oflence  was  not  committed  by  any  of  the  spe- 
cific means  enumerated  in  »the  statute,  that  is  "  by  poison,  lying 
in  wait,  imprisonment  or  starving,  nor  in  the  commission  of  or 
attempt  to  commit  arson,  rape,  robbery  or  burglary,"  in  order  to 
elevate  it  to  murder  in  the  first  degree,  to  prove  by  evidence, 
either  direct  or  circumstantial,  beyond  rational  doubt,  that  the 
killing  was  "wilful,  deliberate  and  premeditated."  And  on  the 
other  hand,  the  burden  is  upon  the  accused,  if  he  would  reduce 
the  offence  below  murder  in  the  second  degree,  to  show  the 
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absence  of  malice  and  the  other  mitigating  circumstances  neces- 
sary for  that  purpose. 

Now  to  constitute  a  "wilful,  deliberate  and  premeditated 
killing/'  it  is  necessary  that  the  killing  should  have  been  done 
on  purpose,  and  not  by  accident,  or  without  design ;  that  the 
accused  must  have  reflected  with  a  view  to  determine  whether 
he  would  kill  or  not,  and  that  he  must  have  determined  to  kill, 
as  the  result  of  that  reflection,  before  he  does  the  act — that  is 
to  say,  the  killing  must  be  a  pre-determined  killing  upon  con- 
sideration, and  not  a  sudden  killing  upon  the  momentary  ex- 
citement and  impulse  of  passion,  upon  provocation  given  at 
the  time,  or  so  recently  before,  as  not  to  allow  time  for  reflec- 
tion ;  and  this  design  to  kill  need  not  have  existed  for  any  par- 
ticular length  of  time,  it  may  be  formed  at  the  moment  of  the 
commission  of  the  act.  King's  case  and  note,  2  Va.  Cas.  84 ; 
Whiteford's  case,  6  Rand.  721 ;  Jones's  case,  1  Leigh,  598 ;  Hill's 
case,  2  Gratt.  695 ;  HoweWs  case,  26  Gratt.  995 ;  Wright's  case, 
33  Gratt.  881;  Wright's  case,  75  Va.  R  914.  With  these 
familiar  principles  of  the  law  of  homicide  in  mind  we  now  come 
to  examine  the  facts  of  this  case. 

From  the  certificate  thereof,  it  appears  that  the  prisoner  who 
lived  in  a  cabin  in  the  yard,  and  upon  the  land  of  the  deceased, 
near  Pedlar  Mills,  in  the  county  of  Amherst,  went  on  the  24th 
day  of  January,  1882,  to  a  mill  a  few  miles  distant,  and  that 
one  of  the  horses  which  he  drove  to  the  wagon  on  that  occasion 
was  loaned  to  him  by  the  deceased — that  he  returned  with  the 
wagon  about  two  hours  after  sundown,  and  that  at  that  time 
the  deceased  was  absent  from  home — that  the  wagon  was  then 
sent  for  a  load  of  wood,  a  small  son  of  the  prisoner  driving  it 
It  returned  with  the  wood  a  little  while  after  dark,  and  the 
prisoner  commenced  unhitching  the  team,  when  the  deceased 
went  out  to  the  wagon,  and  may  have  assisted  in  unhitching.  A 
quarrel  ensued  between  the  prisoner  and  the  deceased,  both  of 
whom,  were  in  liquor,  although  not  drunk.  The  deceased  had 
taken  a  drink  at  a  negro  man's  cabin  just  before  night.     The 
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deceased  charged  that  the  prisoner  had  neglected  his  horse  in 
not  feeding  him  during  the  day.  Loud  and  violent  language 
was  used,  in  the  course  of  which  the  prisoner  gave  the  lie  to 
the  deceased  as  to  the  charge  of  not  feeding  his  horse.  The 
deceased  applied  harsh  and  profane  language  to  the  prisoner. 
The  prisoner  having  unhitched  the  horses,  carried  them  to  the 
creek  to  water  them.  After  the  prisoner  got  back  with  the 
horses  from  the  creek,  which  was  some  distance  off,  he  led  the 
horses  around  the  road,  just  outside  of  the  fence,  on  the  way  to 
the  stable,  and  when  he  came  to  the  wood-pile,  by  the  side  of 
the  yard-fence,  the  deceased,  whose  wife  had  vainly  tried  to  de- 
tain him  in  the  house,  came  towards  the  fence  and  towards  the 
prisoner  with  a  walking-stick  of  dogwood,  light,  and  not  long, 
in  his  hand — that  whilst  his  wife  was  trying  to  detain  him 
in  the  house,  the  deceased  said  he  wovld  not  stand  what  the 
prisoner  had  said.  She  followed  him  to  the  fence.  There  was 
a  stick  used  in  plowing,  commonly  called  a  bearing-stick,  about 
four  feet  and  a  half  long,  and  about  three  and  a  half  inches  in 
circumference,  of  seasoned  white  oak,  lying  on  the  wood-pile. 
And  this  stick  the  prisoner  picked  up.  That  the  deceased  de- 
manded to  know  why  the  prisoner  stood  holding  the  stick  in  his 
hand;  to  which  the  prisoner  said:  "If  you  come  here  I  will 
show  you."  The  fence  around  the  yard  at  this  point  was  a  low 
one,  not  more  than  about  two  and  a  half  feet  high,  ho  that  a  man 
could  step  over  it,  and  this  point  was  about  twelve  or  fifteen 
yards  from  the  house  of  the  deceased.  This  was  about  fifteen  or 
twenty  minutes  after  the  first  quarrel  at  the  wagon.  The  de- 
ceased raised  his  stick  to  ward  off  a  blow  from  the  prisoner,  and 
may  be,  he  struck  at  or  struck  the  prisoner.  The  prisoner  then 
stepped  over  the  fence,  struck  at  the  deceased  and  knocked  the 
walking-stick  out  of  his  hand ;  and  with  the  bearing-stick  struck 
the  deceased  two  blows  over  the  head.  From  the  first  blow, 
which  was  above  the  left  eye,  the  deceased  was  apparently  made 
insensible,  but  did  not  fall.  The  second  blow  fractured  and  in- 
dented  the  skull  behind  and    above  the   left  ear.     He  never 
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spoke  afterwards,  and  died  within  about  two  hours  from  the 
effects  of  the  blows. 

These  being  all  the  facts  proved  on  the  trial,  as  the  judge  cer- 
tifies, do  they  make  out  a  case  of  "wilful,  deliberate  and  premedi- 
tated killing  "  ? 

The  prisoner  certainly  killed  the  deceased,  and  it  is  equally 
certain  that  this  was  not  accidentally  done  by  him.  But  this  is 
not  enough  to  constitute  a  case  of  murder  in  the  first  degree. 
Before  we  can  pronounce  him  guilty  of  murder  in  the  first  de- 
gree we  must  be  able  to  find,  in  the  certificate  of  facts,  proof, 
direct  or  inferential,  sufficient  to  justify  the  jury  in  coming  to 
the  conclusion  that  the  death  of  the  deceased  was  the  ultimate 
result  which  the  concurring  will,  deliberation  and  premeditation 
of  the  prisoner  sought.  Jones's  case,  1  Leigh,  611.  If  we  fail 
to  find  this  measure  of  proof,  the  case  falls  short  of  murder  in 
the  first  degree.  For  it  is  laid  down  and  believed  to  be  un- 
doubted law,  that  in  all  cases  of  slight  and  insufficient  provoca- 
tion, if  it  may  be  reasonably  inferred  from  the  weapon  made  use 
of,  or  the  manner  of  using  it,  or  from  any  other  circumstance, 
that  the  party  intended  merely  to  do  some  great  bodily  harm, 
such  homicide  will  be  murder  in  the  second  degree,  in  like 
manner  as  if  no  provocation  had  been  given,  but  not  a  case  of 
murder  in  the  first  degree.     Davis's  Cr.  L.  99. 

In  this  case  there  had  been  a  quarrel  between  the  prisoner 
and  the  deceased,  whilst  he  and,  perhaps,  the  deceased  were  un- 
hitching the  horses,  but  there  was  no  disposition  shown  by  the 
prisoner  to  strike  the  deceased  either  with  his  fists  or  with  a 
weapon  at  that  time.  On  the  contrary,  he  unhitches  the  horses, 
leads  them  to  water,  and  is  in  the  act  of  quietly  leading  them 
to  the  stable,  when  just  as  he  arrives  at  the  wood-pile,  where, 
doubtless,  the  wagon-load  of  wood  had  just  been  deposited,  he 
perceives  the  deceased,  in  spite  of  the  entrefities  of  his  wife, 
armed  with  a  walking  stick,  coming  towards  him  and  bent  upon 
having  a  difficulty  with  him.  In  this  condition  of  afiairs,  in- 
stead of  selecting  from  the  load  of  wood,  a  stick  of  wood,  one 
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blow  with  which  would  have  been  certain  death,  he  a  tops  and 
picks  up  a  stick  of  comparatively  insignificant  proportions,  which 
he  finds  lying  on  the  wood-pile.  It  is  true  that  when  tht  de- 
ceased asked  him  why  he  stood  there  holding  that  stick  in  hia 
hand,  he  replied,  "if  you  come  here  I  will  show  you."  But  this 
language,  in  the  light  of  what  subsequently  happened,  can  only 
be  interpreted  to  mean  something  like  this,  namely,  whilst  I 
shall  not  seek  you,  yet  if  you  shall  attack  me  with  tliat  n-^ne,  I 
shall  repel  your  attack  with  this  stick.  This  language,  inBtead 
of  revealing  a  deliberate  and  preconceived  purpose  to  kill^  would 
imply,  it  seems  to  me  it  might  well  be  argued,  that  in  the  event 
the  deceased  kept  away  from  him,  it  was  not  his  purpose  to  bring 
about  a  difficulty.  At  any  rate  I  do  not  think  that,  from  this 
language,  even  if  coupled  with  the  blows  inflicted  on  the  dt^- 
ceased,  without  any  other  acts  or  declarations  shedding  light 
upon  the  intention  of  the  prisoner,  that  the  jury  were  warninttid 
in  finding,  or  that  this  court  would  be  justified  in  holding  that 
the  prisoner  killed  the  deceased  in  pursuance  of  a  deliberate  and 
preconceived  purpose  to  kill  him,  and  that,  therefore,  this  was  a 
case  of  murder  in  the  first  degree. 

It  is  not  intended  to  intimate  in  anything  that  has  been  said 
in  this  opinion  that  the  stick  used  by  the  prisoner  in  his  en- 
counter with  the  deceased  was  not  a  deadly  weapon,  for  the  fatal 
effect  of  its  use  in  this  case  but  too  surely  establishes  its  deadly 
character  when  used  by  a  person  of  the  prisoner's  strength,  nor 
is  it  intended  in  any  wise  to  contravene  that  wise  and  wliolesorae 
rule,  "that  a  man  must  be  taken  to  intend  that  which  he  doesj 
or  which  is  the  natural  and  necessary  consequence  of  his  act.*' 
Murphy's  case,  23  Grat.  972 ;  UilVs  case,  2  Grat.  595.  All  that 
I  do  mean  to  say  is,  that  giving  to  this  rule  its  proper  scope^  in 
the  meagre  and  peculiar  circumstances  of  this  particular  case, 
this  court  is  not  warranted  in  presuming  from  the  mere  use  of 
this  weapon,  without  any  words  other  than  those  heretofore 
mentioned,  or  circumstance,  either  before  or  after,  or  at  the  time 
of  the  killing,  going  to  show  the  intention  of  the  prisoner  that 
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the  purpose  of  the  prisoner  was  not  either  to  forcibly  repel  the 
attack  of  the  deceased  nor  to  inflict  grievous  bodily  harm  upon 
him,  but  to  kill  him. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
circuit  court  of  Amherst  county  be  reversed  and  annulled,  the 
verdict  of  the  jury  set  aside,  and  that  a  new  trial  be  awarded 
the  plaintiff  in  error. 

Richardson  and  Fauntleroy,  J.'s,  concurred  in  the  opinion  of 
Hinton,  J. 

Lewis,  P.,  and  Lacy,  J.,  dissented. 

The  order  was  as  follows: 

This  day  came  again  as  well  the  plaintiff  in  error  by  his 
counsel,  as  the  attorney -general  on  behalf  of  the  common- 
wealth, and  the  court  having  maturely  considered  the  transcript 
of  the  record  of  the  judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  judgment  of  the  said  circuit  court  is 
erroneous  in  refusing  to  set  aside  the  verdict  of  the  jury  and 
to  grant  a  new  trial  to  the  plaintiff  in  error. 

It  is  therefore  considered  by  the  court  that  the  said  judgment 
be  reversed  and  annulled,  the  verdict  of  the  jury  set  aside, 
and  a  new  trial  awarded  the  plaintiff  in  error. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of  the 
county  of  Amherst. 

Bevebsed. 
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Thon  v.  The  Cobcmonwealth. 

March  15th,  1883. 

1.  Construction  of  STKrnjTiss— Attorney- GeneraFs  fees. — Act  approved 

March  12th,  1878,  Acts  1 877-^8,  chapter  183,  section  two,  page  174, 
providing  that  "  the  attorney-general  shall  receive  a  salary  of  12,500 
annually  for  his  services,  and  shall  not  be  entitled  to  any  further  com- 
pensation therefor,"  refers  to  salaries  payable  out  of  the  state  treasury, 
and  not  to  fees  taxed  in  the  costs  as  fees  of  attorneys  on  the  winning 
side  in  any  case,  under  Code,  chapter  181,  section  thirteen. 

2.  Idem — Fees  taxed. — The  laws  requiring  such  fees  to  be  taxed  for  the 

commonwealth  have  never  been  repealed  nor  amended,  and  the  losing 
suitor  has  them  to  pay»  whether  they  go  into  the  state  treasury  or  to  the 
attorney-general.  But  the  laws  requiring  such  fees  to  be  taxed  in  the 
costs  and  paid  to  said  attorney  are  also  unrepealed. 

Motion  for  correcting  taxation  of  the  costs  in  the  case  of  TJuyii 
V.  Commonwealth,  31  Gratt.  887,  so  far  as  the  fee  of  $20  is 
taxed  as  the  fee  of  the  attorney-general. 

C.  Thon  was  convicted  in  the  hustings  court  of  the  city  of 
Richmond  in  May,  1878,  for  violating  the  act  of  March  6th, 
1874,  chapter  83,  page  76,  commonly  called  the  "Sunday  law," 
and  obtained  a  writ  of  error  to  the  judgment  from  one  of  the 
judges  of  this  court.  On  the  hearing  ol  the  writ  the  judgment 
of  the  hustings  court  was  affirmed  with  costs  to  the  common- 
wealth. Subsequently  in  this  court  Thon  made  this  motion  to 
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correct  the  taxation  of  those  costs  in  the  particular  above  men- 
tioned. 

J,  B,  Young^  for  plaintiff  in  the  motion. 

Attorney-General^  F.  S.  Blair,  for  the  commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  to  correct  the  taxation  of  the  costs  in  this 
case,  so  far  as  the  fee  of  $20  is  taxed  as  the  attorney-general's 
fee. 

By  the.  thirteenth  section  of  chapter  181  of  the  Code  of  1873, 
twenty  dollars  is  prescribed  as  the  attorney's  fee  in  this  court, 
taxed  with  the  costs,  and  recovered  by  the  side  substantially 
prevailing,  as  other  costs  are  recovered. 

By  the  sixteenth  section  of  the  same  chapter  of  the  Code,  it  is 
provided  that  in  the  cases  of  the  commonwealth  "what  is  so 
taxed  for  fees  of,  or  allowance  to  any  person,  shall  be  paid  to  him 
by  the  sheriflF  or  officer  who  may  receive  such  costs,  unless  such 
person  shall  previously  have  received  payment  thereof,  in  which 
case  the  same  shall  be  paid  into  the  treasury.'* 

In  chapter  183  of  the  Acts  of  1877-8,  approved  March  12, 
1878,  it  is  provided  "  that  the  attorney-general  shall  receive  a 
salary  of  twenty-five  hundred  dollars  annually  for  his  services, 
and  shall  not  be  entitled  to  any  further  compensation  therefor." 
It  is  claimed  by  the  appellant  in  this  case  that  by  reason  of  the 
language  above  quoted,  no  fee  can  be  taxed  for  the  attorney- 
general  in  any  case  in  this  court  in  which  the  commonwealth  is 
a  party  and  in  which  he  appears  in  his  character  as  attorney- 
general. 

Upon  an  inspection  of  the  act  of  assembly,  it  will  be  seen 
that  the  whole  act  is  revisory  of  the  salaries  of  all  officers  of  the 
state.     It  being  the  policy  of  the  general  assembly,  in  conse- 
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quehce  of  the  financial  embarrassments  of  the  common wertltlj^  to 
reduce  all  the  salaries  paid  out  of  the  treasury.  By  the  law  in 
existence  before  the  passage  of  this  act,  the  salary  of  the  attor- 
ney-general was  thirty-five  hundred  dollars;  by  this  act  it  was 
reduced  to  twenty-five  hundred  dollars.  But  the  language  of 
the  former  law  was  omitted  so  far  as  it  referred  to  **feegj  per- 
quisites or  any  rewards  whatever.*'  See  Session  Acts  187fi-7,  p- 
354.  And  it  may  be  reasonably  argued  that  the  words  *^fce8, 
perquisites  or  any  rewards  whatever'*  having  been  omitted  from 
the  last  act,  that  it  was  not  the  intention  of  the  law  makers  to 
include  them  in  the  general  terms  employed.  But  an  inspection 
of  the  whole  act  shows  clearly  that  such  was  not  the  legislative 
intention.  And  the  reference  was  to  salaries  to  be  paid  out  of 
the  treasury  of  the  state,  and  not  to  fees  of  officers-  The  seveo- 
teenth  section  prescribes  a  salary  for  the  clerk  of  tliis  court  of 
five  hundred  dollars,  but  his  fees  are  not  aflFected,  and  m  with 
state  oflicers.  Section  eleven  of  chapter  one  hundred  atnl  sixty 
provides  that  an  attorney  shall  be  entitled  a  fee  to  the  amount 
which  the  clerk  is  authorized  to  tax  in  the  bill  of  costi^j  in  any 
suit,  &c.  And  the  sixteenth  section  of  chapter  one  hundred  and 
eighty-one  provides,  as  we  have  seen,  that  "what  is  so  taxed  for 
fees  of,  or  allowance  to  any  person,  shall  be  paid  by  the  sheriff 
or  officer  who  shall  receive  said  costs,"  &c. 

The  question  in  any  aspect  is  not  of  any  intereat  to  the 
appellant,  Thon.  The  laws  requiring  such  fees  to  be  tax^d  for 
the  commonwealth,  in  any  case,  have  never  been  repealed  or 
amended,  and  are  now  in  force.  He  has  the  costs  to  pay, 
whether  the  fee  goes  into  the  treasury  of  the  commonwealth 
or  to  the  attorney-general.  But  the  laws  directing  the  fee  to 
be  taxed  in  the  costs  for  the  commonwealth,  and  that  the  same 
shall  be  paid  to  the  said  attorney,  have  never  been  repealetl 
We  are  of  opinion  that  the  amendment  to  the  law,  fixing  the 
salary  of  the  attorney-general,  does  not  refer  to  or  affect  this 
fee  taxed  in  the  costs,  and  that  being  so  taxed,  it  is  to  be  paid 
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to  the  attorney-general  as  the  law  directs  in  the  case  of  all 
attorneys,  on  the  winning  side  in  any  case. 

And  we  are  therefore  of  opinion  that  the  motion  in  this  case 
be  denied. 

The  order  was  as  follows: 

This  day  came  again  as  well  the  plaintiff  in  error  by  his 
counsel,  as  the  attorney-general  on  behalf  of  the  common- 
wealth, and  the  court  having  maturely  considered  said  motion, 
is  of  opinion,  for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  laws  requiring  such  fees  to  be  taxed  for  the 
commonwealth  have  never  been  repealed  or  amended.  It  is 
therefore  considered  by  the  court  that  the  motion  of  the  said 
plaintiff  in  error  be  denied. 

Motion  dbnied. 
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Cason  v.  Sbldner  and  AI£. 

March  22d,  1883. 

J.  Practice  in  Chkscb^ky— Building  associations— Parhes. —Where  suit  is 
brought  to  wind  up  the  affairs  of  a  building  association  doing  business 
under  the  laws  of  this  state,  all  the  shareholders  should  be  made  parties. 
If  any  have  been  illegally  released,  their  liabilities  should  be  enforced. 

2.  Building  AssociATionsSharehoider— Borrower.— When  shareholder 

has  his  shares  redeemed,  the  terms  of  his  contract  is  evidenced  by  his 
bond  and  his  trust  deed  given  to  secure  his  bond,  and  cannot  be  varied. 
If  those  terms  be  to  pay  monthly  instalments  and  interest  on  the  sum 
borrowed,  and  he  is  not  in  default,  he  cannot  be  required  to  pay  a  sum 
in  solido. 

3.  Idem — Monthly  payments— DissoluHon,—S\xch  instalments  must  be  paid 

as  stipulated,  until  the  accumulated  fund  suffices  to  pay  the  sum  agreed 
on  under  the  articles,  on  each  of  the  unredeemed  shares,  when  the  asso- 
ciation ceases  to  exist,  unless  sooner  dissolved  by  a  vote  of  the  share- 
holders. 

4.  Idem — Shareholder — Borrower— Obligation. — The  sum  advanced  share- 

holder is  no  part  of  his  debt.  His  obligation  is  to  pay  in  lieu  of  the  sum 
advanced,  the  monthly  instalments  as  he  contracted,  and  no  more. 

Appeal  from  decree  of  corporation  court  of  Norfolk  city,  en- 
tered 18th  October,  1879,  and  decree  entered  20th  February, 
1880,  in  a  suit  in  equity,  wherein  Lippman  Seldner,  trustee  for 
Eva  Seldner,  wife  of  Lewis  Seldner,  and  T.  J.  Maurice,  are 
plaintiffs,  and  the*  appellant,  B.  F.  Cason  and  others,  are  de- 
fendants. 

In  October,  1867,  the  Mechanics  Building  and  Loan  Associa- 
tion was  organized  in  said  city,  under  act  of  assembly  in  such 
cases  provided,  and  constitution  and  by-laws  adopted.  It  was 
condacted  in  the  usual  manner;  monthly  instalments  on  stock 
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paid  by  its  members;  shares  redeemed  by  company  taking  secu- 
rity on  real  estate  for  performance  of  covenants  of  those  obtain- 
ing loans  on  their  redeemed  shares  until  1871.  Afterwards  the 
affairs  were  mismanaged.  Article  seventeen  was  changed;  that 
required  surplus  funds,  not  loaned  on  redeemed  shares,  to  be  in- 
vested on  real  estate  security.  The  amendment  allowed  funds 
not  loaned  on  redeemed  shares,  to  be  used  to  purchase  unre- 
deemed shares  at  a  valuation  not  exceeding  the  amount  paid  in. 
Under  this,  many  unredeemed  shares  were  purchased,  by  whom 
does  not  appear,  and  borrowers  were  allowed  to  return  loans, 
deducting  amounts  paid  in,  and  paying  residue  in  unredeemed 
shares  bought  by  them.  Thus  the  shares  were  .reduced  from 
905  in  1871  to  343,  when  this  suit  was  commenced.  Most  mem- 
bers had  ceased  to  i)ay  dues.  The  company  was  managed  by  an 
insolvent  secretary  and  treasury.  No  election  had  occurred  since 
1872;  plaintiff  Seldner  paid  dues  to  April,  1873,  but  learning 
the  company's  condition,  demanded  repayment  of  last  payment, 
which  was  made.  Plaintiff  Maurice  paid  dues  to  January,  1873. 
Seldner  held  fifty  and  Maurice  fifteen  unredeemed  shares. 

Appellant  held  ten  redeemed  shares,  paid  monthly  instal- 
ments and  interest  on  loan  to  July,  1873. 

Fifteen  members,  holders  of  300  redeemed  shares,  were  ille- 
gally released  for  $14,166  less  than  the  amount  due  by  them 
when  released.  Of  the  fifteen,  only  six  were  made  parties  to 
this  suit. 

The  bill  alleges  that  the  company  should  be  wound  up  and 
the  assets  distributed  among  the  stockholders,  and  prays  accord- 
ingly. A  decree  directs  an  account  of  the  condition  of  the  com- 
pany when  suit  commenced;  the  amount  due  by  the  treasurer; 
the  amount  of  loans  unsettled ;  the  assets  on  hand  to  which  each 
of  the  stockholders  will  be  entitled  on  a  settlement  of  the  affairs 
of  the  association;  an  enquiry  into  the  alleged  return  of  certain 
loa^s,  and  the  disposition  made  of  the  money. 

In  his  report,  the  commissioner  gives  the  names  of  borrowers 
improperly  released,  and  the  amounts  they  ought  to  pay  to  wind 
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up  the  association.  The  borrowers  on  redeemed  shares  were 
three — the  appellant,  J.  H.  Hendren  and  A.  F.  Leonard — the 
latter  owning  unredeemed  shares,  his  loan  was  cancelled  that 
way.  The  appellant  was  decreed  to  pay  $839.17  to  the  receiver. 
This  amount  was  ascertained  by  taking  the  status  of  the  com- 
pany July  1st,  1871,  at  the  forty-fourth  instalment,  and  then 
calculating  the  number  of  instalments  it  would  require  to  ac- 
cumulate funds  sufficient  to  pay  $200  to  each  shareholder  of  un- 
redeemed stock.  This  would  require  one  hundred  and  thirty- 
five  instalments,  and  the  appellant  is  required  to  pay  sixty-seven 
instalments  in  addition  to  sixty-eight  already  paid,  with  an 
allowance  of  discount  for  anticipation  of  payments.  In  default 
of  payment^  the  real  estate  conveyed  by  him  to  secure  the  per- 
formance of  his  covenants  with  the  association,  was  directed  to 
be  sold.  From  this  decree  the  said  B.  F.  Cason  obtained  an 
appeal  to  this  court. 

Burroiighs  &  Bro.,  for  the  appellant. 

Walke  &  Old,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  appellant  was  the  owner  of  ten  shares  of  stock  of  the 
Mechanics  Building  and  Loan  Association  of  Norfolk,  which  in 
March,  1868,  were  redeemed  for  $1,000. 

The  articles  of  association  are  similar  to  the  articles  of  like 
associations  organized  and  doing  business  under  the  laws  of 
Virginia. 

The  stockholders  are  required  to  pay  monthly  the  sum  of 
one  dollar  each,  and  those  whose  shares  have  been  redeemed 
are  required  to  pay  in  addition  the  interest  monthly  on  the 
sums  advanced  them  respectively  in  the  redemption  of  their 
shares.  These  payments  are  to  continue  until  the  fund  accu- 
mulated is  sufficient  to  pay  the  sum  of  $200  on  each  of  the 
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unredeemed  shares,  when  the  association  is  to  cease  to  exist, 
unless  sooner  dissolved  by  a  vote  of  the  stockholders. 

As  security  for  the  payment  of  his  monthly  dues  and  in- 
terest, the  stockholder,  whose  shares  are  redeemed,  is  required 
to  execute  a  bond,  conditioned  for  such  monthly  payments, 
secured  by  deed  of  trust  on  real  estate.  With  this  require- 
ment the  appellant  complied. 

This  suit  was  brought  by  two  stockholders,  owners  of  unre- 
deemed shares,  who  in  the  bill  allege  that  the  affistirs  of  the 
association  have  been  grossly  mismanaged;  that  many  of  the 
stockholders  have  been  illegally  released  from  their  obligations 
to  the  association ;  that  the  association  has  ceased  to  be  profit- 
able or  operative,  and  that  its  affairs  should  be  wound  up  under 
the  authority  and  supervision  of  the  court.  The  prayer  of 
the  bill  is  for  an  injunction  and  the  appointment  of  a  receiver, 
that  the  assets  and  debts  be  collected  and  distributed,  and  for 
general  relief. 

The  cause  was  referred  to  a  commissioner  for  the  proper  ac- 
counts to  be  taken,  who  ascertained  and  reported  the  present 
indebtedness  of  the  appellant  as  of  that  date  to  be  of  $889.17. 
This  was  arrived  at,  by  adopting,  as  a  basis  of  calculation,  the 
stattLs  of  the  association  on  the  1st  day  of  July,  1871,  and  then 
calculating  the  number  of  instalments  it  would  require  to  accu- 
mulate a  fund  sufficient  to  pay  $200  on  each  unredeemed  share, 
with  allowance  of  discount  for  anticipation  of  payments.  For 
the  sum,  so  reported,  to  be  payable  by  the  appellant,  a  decree 
was  entered  against  him,  and  in  the  event  of  his  failure  to  pay 
within  a  prescribed  time,  the  property  conveyed  in  trust  was 
decreed  to  be  sold.  From  that  decree  he  obtained  an  appeal  to 
this  court. 

The  errors  assigned  are,  that  all  proper  parties  were  not 
before  the  court  when  the  decree  was  entered,  and  that  it  is  in 
violation  of  the  appellant  rights  under  his  contract  with  the 
association  when  his  shares  were  redeemed. 

The  object  of  the  suit  was  to  wind  up  the  affairs  of  the  asso* 
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ciafcion,  and  with  that  view  to  have  the  debts  and  assets  col- 
lected for  distribution  among  those  entitled  thereto.  Of  the 
fifteen  stockholders  who  are  alleged  to  have  been  illegally 
released  from  their  obligations  to  the  association,  aggregating 
the  sum  of  $14,166,  five  only  were  made  formal  parties  to 
the  suit.  All  should  have  been  made  parties,  and  if  found 
to  have  been  illegally  released,  their  liability  should  have 
been  enforced.  This  the  appellant  has  the  right  to  require  to 
be  done  in  respect  to  all  stockholders,  liable  to  contribute  to 
the  fund,  out  of  which  the  unredeemed  shares  are  payable.  By 
the  terms  of  his  contract  with  the  association,  when  his  shares 
were  redeemed,  he  undertook  to  pay  monthly  to  the  association, 
in  lieu  of  the  loan  advanced  him,  one  dollar,  and  the  interest 
on  the  sum  borrowed,  until  such  time  as  the  company  could 
pay  $200  on  each  of  its  unredeemed  shares,  unless  sooner  dis- 
solved by  a  vote  of  the  stockholders.  With  this  contract  he 
has  fully  complied,  and  upon  its  terms  he  has  a  right  to  stand 
as  the  measure  of  his  liability.  He  cannot  be  held  liable  other- 
wise than  as  he  has  contracted.  When  his  shares  were  redeemed, 
they  became  the  property  of  the  association,  and  were  sunk  and 
extinguished.  The  loan  advanced  him  was  no  part  of  the  debt 
of  the  appellant.  His  obligation  is  to  pay,  in  lieu  of  the  sum 
advanced,  the  monthly  instalments  as  he  contracted,  and  no 
more.  White  v.  Building  Fund  Association  of  Lexington,  22 
Gratt.  233;  Winchester  Building  Association  v.  Gilbert  and 
oiherSj  23  Gratt.  787.  By  requiring  the  payment  in  solido  of 
the  sum  reported  by  the  commissioner,  the  court  below  de- 
parted from  the  terms  of  the  appellant's  contract,  and  imposed 
upon  him  (although  not  in  default)  a  liability  which  he  has 
never  assumed. 

It  is  provided  by  the  statute  (Acts  of  Assembly  1852,  page 
82,  section  T,)  that  unless  sooner  dissolved  by  a  vote  of  the 
stockholders,  an  association  like  this,  organized  under  its  pro- 
visions, shall  cease  to  exist  when  it  becomes  able  to  pay  on  each 
of  its  shares  such  sum  as  shall  be  agreed  on  in  its  articles  of 
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association.  In  this  case,  the  sum  fixed  by  the  articles  is  $200 
on  each  of  the  unredeemed  shares,  after  paying  the  liabilities 
of  the  company.  No  other  provision  is  made  for  the  disso- 
lution of  the  association.  Until  it  ceases  to  exist,  the  obliga- 
tion of  the  appellant  to  pay  the  stipulated  monthly  dues  and 
interest  continues.  In  like  manner  a  reciprocal  obligation  rests 
upon  every  other  stockholder  to  pay  as  required  by  the  articles 
of  association.  All  of  the  stockholders,  therefore,  should  have 
been  brought  before  the  court,  and  their  respective  liabilities 
to  the  association  enforced,  including  those  illegally  released,  if 
any  such  were  found.  Provision  should  also  have  been  made 
for  the  collection  of  their  monthly  payments  as  they  become 
due,  and  for  the  enforcement  of  all  liabilities  and  the  collection 
of  all  debts  and  assets  of  the  association,  and  the  fund  pre- 
served until  sufficient  to  pay  all  of  its  debts,  if  any,  and  $200 
on  each  of  the  unredeemed  shares,  unless  the  company  is  sooner 
dissolved  by  a  vote  of  the  stockholders. 

For  these  reasons  the  decree  of  the  court  below  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings,  in 
conformity  with  the  foregoing  views. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  the  said 
decree  is  erroneous. 

1.  Because  by  the  terms  of  his  contract  with  the  Mechanics 
Building  and  Loan  Association  of  Norfolk,  entered  into  at  the 
time  of  the  redemption  of  his  shares  as  a  stockholder  thereof,  as 
evidenced  by  the  terms  and  conditions  of  his  bond  and  deed  of 
trust  to  secure  the  same,  the  appellant,  not  being  in  default,  is 
chargeable  with  the  payment  of  the  monthly  instalments  therein 
mentioned  and  provided  for  as  the  same  become  due  and  pay- 
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able,  and  not  otherwise.  It  was,  therefore,  error  to  r<M[iiirf  of 
him  payment  in  solido  of  the  sum  ascertained,  on  the  basis  of 
calculation  assumed  by  the  master,  as  the  amount  then  payable 
on  account  of  his  said  contract. 

2.  Because  all  proper  parties  were  not  before  the  court. 
The  object  of  the  suit  being  to  wind  up  the  affairs  and  to  col- 
lect and  distribute  the  assets  of  the  association,  all  the  stock- 
holders should  have  been  made  parties,  including  such  m  are 
alleged  to  have  been  illegally  released  from  their  obligations  to 
the  association,  and  provision  made  for  the  enforcement  of  their 
liabilities  and  dues  to  the  association,  as  well  those  already  due, 
as  those  to  become  due,  according  to  the  terms  and  require- 
ments of  the  articles  of  association.  Provision  shouhl  also  be 
made  for  the  collection  of  all  debts  and  assets  of  the  association, 
and  for  the  preservation  of  the  fund  until  sufficient  to  pay  the 
debts  of  the  association,  if  any,  and  $200  on  account  of  each  of 
its  unredeemed  shares,  unless  it  shall  be  sooner  dissolved  by  a 
vote  of  the  stockholders.  It  is,  therefore,  decreed  and  ordered 
that  the  said  decree  be  reversed  and  annulled,  and  that  the  ap- 
pellees pay  to  the  appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  here. 

And  this  cause  is  remanded  to  the  said  corporation  court  for 
further  proceedings  in  conformity  with  the  principles  herein  de- 
clared, which  is  ordered  to  be  certified  to  the  said  corporation 
court  of  Norfolk  city. 

Decree  reversed. 


Digitized  by 


Google 


300  VAUGHAN  v.  JOHNSON,  SERGEANT,  AC. 

Syllabus. 


f  irltmand. 

Vaughan  v.  Johnson,  Sergeant. 
Morse  v.  Same. 

March  22d,  1883. 

1,  Constitution —  Vacancies. — The  general  assembly  is  authorized  by  the 

constitution  of  this  state  to  declare  the  cases  in  which  any  office  shall  be 
deemed  vacant,  and  the  mode  of  filling  vacancies  in  office  in  cases  not 
therein  specially  provided  for.  The  constitution  does  not  declare  the 
causes  for  which  the  office  of  mayor  shall  be  declared  vacant,  nor  the 
mode  of  filling  the  vacancy,  nor  his  term  of  office.  CofisL^  article  5, 
section  22. 

2.  Legislature —  Vacancies,— Th^  general  assembly  has  declared  that  the 

failure  of  any  county,  corporation  or  district  officer  to  qualify  before  the 
commencement  of  his  term  of  office,  shall  create  a  vacancy  in  his  office. 
Code  187s,  ch.  6y  sec,  22;  Acts  187 4-3,  ch.  153,  sec.  g;  Charter  0/  Peters- 
burg^ ch.  /,  sec.  6  ;  Acts  7874-^^  approved  March  iith^  1875.  It  has  also 
provided,  that  when  the  office  of  mayor  becomes  vacant,  the  common 
council  shall  elect  a  qualified  person  to  fill  the  vacancy.  ***** 
Charter  of  Petersburg,  ch.  2,  sec.  5. 
Case  at  Bar. — A  was  elected  mayor  of  P.  for  a  term  ending  ist  July,  1882, 
but  because  his  successor  failed  to  qualify  before  that  day,  held  over- 
On  February  ist,  1883,  J.  was  elected  by  the  common  council  to  fill  the 
vacancy  occasioned  by  said  failure  to  qualify,  and  qualified  and  entered 
upon  the  duties  of  the  office.  A.,  however,  refused  to  recognize  J.  as 
mayor.  To  test  the  question,  J.  arrested  V.  and  A.  arrested  M.  Both  V. 
and  M.  applied  to  this  court  for  writs  of  habeas  corpus. 

Held: 

1.  A.  was  entitled  to  hold  and  discharge  the  duties  of  mayor  until 

the  common  council  elected  J.,  and  the  latter  qualified,  when 
A.'s  authority  as  mayor  ceased  and  J.'s  began. 

2.  V.  must  be  discharged  from  custody. 

3.  M.  must  be  remanded  to  custody. 
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On  petition  for  a  writ  of  habeas  corpus  of  Alexander  Vaughan, 
who  was  arrested  in  February,  1883,  by  the  order  of  T.  N. 
Archer,  who  claimed  the  right  to  exercise  the  functions  of  mayor 
of  the  city  of  Petersburg,  and  on  petition  for  a  writ  of  habeas 
corpus  of  Marx  Morse,  who  was  arrested  on  the  same  day  by  the 
order  of  T.  J.  Jarrett,  who  also,  at  that  time,  claimed  to  be  en- 
titled to  exercise  the  functions  of  such  mayor. 

The  facts  and  the  petitions  of  the  rival  claimants  for  the  said 
office  of  mayor  are  fully  stated  in  the  opinion  of  the  court. 

C.  S.  <t  D.  M.  Bernard,  Jr,,  Collier  &  Budd,  and  William  «/. 
Robertson,  for  Alexander  Vaughan. 

Donnan  &  Hamilton^  for  Marx  Morse. 

Lact,  J.,  delivered  the  opinion  of  the  court. 

The  agreed  facts  of  this  case  are  as  follows : 

In  the  year  1881,  the  mayor  of  the  city  of  Petersburg,  who 
had  been  elected  to  the  said  office  for  the  term  commencing 
the  first  day  of  July,  1880,  resigned  the  said  office  of  mayor, 
and  at  the  regular  meeting  of  the  common  council  of  said  city, 
held  on  the  1st  day  of  January,  1882,  F.  H.  Archer,  a  qualified 
person,  was  duly  elected  by  said  council  to  fill  the  vacancy  in 
said  office,  occasioned  by  the  resignation  of  the  former  incum- 
bent, and  the  said  Archer  having  been  so  elected,  at  once 
duly  qualified  to  said  office  of  mayor,  and  entered  upon  the 
discharge  of  its  duties,  and  continued  to  discharge  the  same 
without  question  as  to  his  right  to  do  so  until  the  1st  day  of 
February,  1883. 

At  the  regular  municipal  election,  duly  held  in  the  city  of 
Petersburg  in  May,  1882,  T.  J.  Jarratt  was  duly  elected  the 
mayor  of  said  city  for  the  term  of  office  commencing  on  the  1st 
day  of  July,  1882,  but  failed  to  qualify  to  the  said  office  within 
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the  time  prescribed  by  law ;  said  Jarratt  having  been  so  elected, 
and  having  so  failed  to  qualify  to  said  office,  said  Archer,  who 
had  been  elected  as  herein  before  stated,  continued  as  aforesaid 
to  discharge  the  duties  of  his  office  as  the  mayor  of  said  city. 

At  their  regular  meeting,  duly  held  on  the  first  day  of  Feb- 
ruary, 1883,  the  common  council  of  said  city  adopted  the 
following  resolution,  viz: 

Whereasy  T.  J.  Jarratt  was  at  the  election  held  in  the  city 
of  Petersburg  on  the  fourth  Thursday  in  May,  1882,  duly  elected 
by  the  qualified  voters  of  said  city,  tlie  mayor  of  said  city  for 
the  term  of  two  years,  commencing  on  the  first  day  of  July, 
1882 ;  and  whereas,  the  said  Jarratt  having  been  so  elected  to 
said  office  for  said  term,  failed  to  qualify  to  said  office  within 
the  time  prescribed  by  law,  and  the  said  office  thereby  became 
vacant ;  and  whereas',  the  duty  of  electing  a  qualified  person  to 
supply  the  vacancy  has  devolved  upon  the  common  council, 
now  therefore  be  it 

liesolved,  That  the  common  council,  in  pursujince  of  the 
authority  vested  in  said  body  by  the  charter  of  said  city,  do 
now  proceed  to  the  election  of  a  qualified  person  to  supply  said 
vacancy.  Said  resolution  was  adopted  by  a  vote  of  thirteen 
ayes  to  eight  noes. 

The  said  council  then  proceeded,  acting  under  said  resolu- 
tion to  elect,  and  elected,  so  far  as  legally  authorized,  said  Jar- 
ratt, the  mayor  of  said  city,  for  the  unexpired  term  of  two  years, 
ending  on  the  first  day  of  July,  1884,  by  a  vote  of  thirteen  for 
said  Jarratt;  the  remaining  eight  members  of  said  council 
present  not  voting. 

Said  Jarratt,  a  qualified  person,  having  been  elected  by  said 
council  mayor  as  aforesaid,  on  the  same  day,  February  Ist,  1883, 
duly  qualified  by  taking  the  oath  prescribed  l)y  law,  on  the  next 
day,  February  2d,  1883 ;  said  Jarratt  waited  upon  said  Archer, 
informed  him  of  his  election  by  said  council,  as  mayor,  and 
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stated  that  he,  Jarratt,  claimed  at  that  time,  February,  2d,  1883, 
to  be  the  rightful  mayor  of  said  city,  and  that,  thereafter,  he 
intended  to  exercise  the  duties  of  said  oflSce  of  mayor.  There- 
upon said  Archer  declined  to  recognize  said  Jarratt  as  such 
mayor,  and  claimed  that  he,  said  Archer,  and  not  said  Jarratt, 
was  then  the  rightful  mayor  of  said  city,  and  that  he,  said 
Archer,  was  entitled  to  hold  said  office  of  mayor  until  his  suc- 
cessor shall  have  been  duly  elected  by  the  qualified  voters  of 
said  city  and  duly  qualified,  or  until  an  actual  vacancy  in  said 
office  should  occur.  Whereupon,  to  avoid  any  unseemly  strife 
incident  to  any  conflict  of  authority,  said  Archer  and  Jarratt 
agreed  that  neither  of  them  should  attempt  to  discharge  the 
duties  of  said  office  until  the  13th  day  of  February,  1883,  vvIr^h 
they  should  make  up  a  case  for  this  court,  which  was  done,  and 
is  shown  by  the  petitions  for  writs  of  habeas  corpus  and  tlit^  re- 
turns thereto,  and  this  court  is  asked  to  decide  the  question  on 
its  merits  without  reference  to  any  technical  question  involved, 
whether  said  Archer  or  said  Jarratt  is  mayor  of  the  said  city  of 
Petersburg. 

The  petitioner,  Marx  Morse,  a  police  officer,  is  held  in  custody 
of  the  sergeant  of  said  city,  by  order  of  the  said  Jarratt,  as 
mayor  of  the  said  city  of  Petersburg,  as  appears  by  the  return 
of  said  office. 

The  petitioner,  Alexander  Vaughan,  a  police  officer  of  said 
city  of  Petersburg,  is  held  in  custody  by  the  sergeant  of  the  said 
city,  by  order  of  said  Archer,  as  mayor  of  said  city. 

And  the  case  is  thus  brought  before  this  court. 

There  are  two  questions  to  be  considered  by  the  court  in  this 
case.  The  first  is.  Whether  the  failure  of  T.  J.  Jarratt  to  qual- 
ify to  his  office  before  the  first  day  of  July,  1882,  when  his  term 
began,  created  a  vacancy  in  the  office  ?  and  second,  whether  the 
common  council  ^of  the  city  of  Petersburg  were  authorized  by 
law  to  fill  this  vacancy,  if  such  existed? 

The  twenty-second  section  of  article  five  of  the  constitution 
of  Virginia  is  as  follows: 
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"The  manner  of  conducting  and  making  returns  of  elections, 
of  determining  contested  elections,  and  of  filling  vacancies  in 
oflSce,  in  cases  not  specially  provided  for  by  this  constitution, 
shall  be  prescribed  by  law ;  and  the  general  assembly  may  de- 
clare the  cases  in  which  any  oflSce  shall  be  deemed  vacant,  where 
no  provision  is  made  for  that  purpose  in  this  constitution." 

The  oflSce  of  mayor  is  provided  for  in  other  provisions  of  this 
constitution,  but  his  term  is  not  fixed ;  and  no  provision  is  made 
in  the  constitution  for  declaring  the  causes  for  which  the  office 
shall  be  deemed  vacant,  nor  is  there  any  provision  in  the  consti- 
tution for  filling  a  vacancy  in  this  office  when  such  vacancy 
exists. 

The  legislature,  as  authorized  by  the  constitution,  has  pro- 
vided for  both  contingencies. 

The  legislature  has  provided  that  the  failure  of  any  county 
corporation  or  township  officer  to  qualify  and  (give  bond, 
where  a  bond  is  required,)  in  the  time  prescribed  by  law  for 
the  commencement  of  his  term  of  office,  shall  create  a  vacancy 
in  his  office.  See  Code  ISTS,  chapter  six,  section  twenty-two ; 
Acts  18'74-'5,  chapter  153,  section  9;  Charter  of  the  city  of 
Petersburg,  chapter  one,  section  6,  Acts  1874-'5.  Approved 
March  11th,  1875. 

The  legislature  has  also  provided  the  manner  of  filling  such 
vacancy,  and  in  the  case  of  the  office  of  mayor  of  a  corporation, 
where  his  office  becomes  vacant,  the  common  council  is  author- 
ized to  elect  a  qualified  person  to  fill  the  vacancy.  Acts  1874-5, 
charter  of  the  city  of  Petersburg,  chapter  two,  section  5,  which 
is  as  follows: 

"In  case  a  vacancy  shall  occur  in  the  office  of  mayor,  the 
common  council  shall  elect  a  qualified  person  to  supply  the 
vacancy/' 

Archer's  term  had  expired  on  the  first  day  of  July,  1882,  but 
under  the  law  he  held  over  until  his  successor  was  elected  and 
qualified.  Jarratt  was  elected  by  the  common  council  to  supply 
the  vacancy.     Archer,  however,  claims  to  be  entitled  to  hold 
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this  office  for  another  full  term  of  two  years,  although  he  was 
not  elected  by  the  people  to  the  same,  because  he  is  authorized 
to  hold  over  until  his  successor  has  been  elected  and  qualified, 
and  elected,  he  says,  means  elected  by  the  people. 

The  charter  of  Petersburg  provides  for  elections  by  the  people 
to  fill  an  office  for  the  full  term.  To  supply  a  vacancy  in  any 
office,  the  hustings  judge  is  authorized  to  appoint  all  the  corpor- 
ation officers  except  the  mayor,  and  to  supply  a  vacancy  in  that 
office  the  common  council  is  authorized  to  elect  a  qualified  per- 
son. There  is  nothing  unusual  in  the  language  employed — it 
is  the  same  uniformly  employed  in  the  law  where  officers  are 
chosen  by  the  legislature,  any  common  council,  or  like  body. 
The  legislature  elects  judges  and  many  other  officers,  and  the 
common  council  elects  to  office  when  so  authorized.  The  judge 
of  the  hustings  court  appoints  some  of  the  officers  to  fill 
vacancies  occurring  in  office;  but  the  common  council  elects, 
and  elects  to  supply  the  vacancy  in  the  unexpired  term  of  mayor. 

The  case  of  Johnson  v.  Mann^  Judge^  decided  in  this  court 
December  19,  1882,  and  reheard  in  this  court  March  15th,  1883, 
and  reported  supra,  p.  265,  passes  upon  all  these  questions;  and 
the  opinion  of  Judge  Richardson,  delivered  in  said  case  in  this 
court  just  one  week  ago,  has  so  fully  reviewed  the  authorities 
cited  and  relied  on  in  this  case,  that  a  more  extended  notice  of 
them  is  not  deemed  necessary  further  than  to  say  that  this  case 
turns  upon  provisions  of  the  constitution  and  laws  of  Virginia 
already  cited,  so  plain  and  unambiguous  that  it  is  not  necessary 
to  seek  elsewhere  for  construction  of  them.  It  is  enough  to  say, 
as  Judge  Richardson  well  says  in  the  above  cited  case,  "it  is 
enough  to  reply  that  it  is  thus  written  in  the  law." 

The  ca,se  cited  at  bar  of  the  state  of  Ohio  ex  rel.  William 
Adams  v.  Hueston  Hopkins,  10  Ohio  State  Rep.,  page  509,  is  a 
case  which  sustains  fully  the  construction  we  have  given  to  this 
case,  and  it  will  be  seen  by  reference  to  the  Ohio  law,  that  the 
provision  of  the  law  of  that  state  on  this  point  is  like  our  own. 
In  that  case  the  office  was  that  of  county  treasurer,  and  the 
Vol.  Lxxvn — 39 
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county  commissioners  were  authorized  to  fill  a  vacancy  occur- 
ring.    See  Swan's  Statutes,  1017,  and  0.  L.  56,  p.  105. 

The  term  of  oflSce  of  the  mayor  is  fixed  by  the  first  section  of 
chapter  two  of  the  charter  of  the  city,  at  two  years.  The  term 
for  which  Archer  was  chosen  having  expired,  he  held  over 
until  his  successor  was  elected  and  qualified.  Jarratt  was 
elected  on  the  first  day  of  February,  1883,  in  the  mode  pre- 
scribed by  law,  and  has  duly  qualified.  Archer  has  no  longer 
any  right  to  hold  the  office  of  mayor,  but  Jarratt,  by  virtue  of 
such  election  and  qualification,  according  to  law,  is  now  the 
mayor  of  Petersburg,  and  in  accordance  with  the  foregoing  views, 
the  petitioner,  Vaughan,  is  discharged  from  custody,  having 
been  committed  by  a  person  not  legally  authorized  to  do  so. 

And  the  petitioner,  Morse,  is  remanded  to  the  custody  of  the 
sergeant,  in  which  he  is  legally  held,  according  to  the  said  ser- 
geant's return  herein. 

The  judgment  is  as  follows: 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
-court  having  maturely  considered  the  petitions,  writs  of  haheas 
•corpus  and  the  returns  thereon,  an  agreed  statement  of  facts 
filed,  and  the  arguments  of  counsel  in  these  cases,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  papers,  that  by 
the  failure  of  T.  J.  Jarratt,  who  was  duly  elected  mayor  of  the 
city  of  Petersburg  for  the  term  of  office  beginning  on  the  first 
day  of  July,  1882,  to  qualify  within  the  time  prescribed  by  law, 
a  vacancy  was  created  in  the  said  office  of  mayor,  which  the 
common  council  of  the  said  city  was  authorized  by  law  to  fill  by 
election  of  a  qualified  person ;  and  the  said  common  council 
having  filled  the  said  vacancy  in  the  said  office  in  the  mode  pre- 
scribed by  law,  by  the  election  of  T.  J.  Jarratt,  a  qualified  person, 
who  thereupon  duly  qualified  to  the  said  office  by  taking  the 
oath  required  by  law  on  the  first  day  of  February,  1883.  The 
said  T.  J.  Jarratt  thus  became  the  lawful  mayor  of  the  city  of 
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Petersburg,  and  has  ever  since  been,  and  is  yet,  such  mayor ; 
that  he  had  authority  as  such  to  commit  the  petitioner,  Marx 
Morse,  who  is  therefore  lawfully  in  the  custody  of  the  sergeant 
of  the  said  city,  J.  A.  Johnson,  as  mentioned  in  the  return  of 
the  said  sergeant  herein ;  and  that  F.  H.  Archer  has  not  been 
mayor  of  the  said  city  since  the  said  Jarratt  became  lawful 
mayor  as  aforesaid,  and  had  no  authority  to  issue  the  warrant  of 
commitment  mentioned  in  the  petition  of  Alex.  Vaughan,  who 
is  therefore  detained  without  lawful  authority. 

It  is,  therefore,  ordered  that  the  said  Marx  Morse  be  remanded 
to  the  custody  of  the  said  sergeant,  and  that  the  said  Alex. 
Vaughan  be  discharged  from  custody. 

Petitionbr  Vaughan  discharged. 

Petitioner  Morse  remanded  to  custody. 
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Yuillb's  Adm'r  v.  Wimbish's  Adm'r. 

March  2 ad,  1883. 

1.  Constitution— O^/r^a/t^  0/  contracts,— Qod^  1873,  chapter  141,  pro- 

viding that,  "  §  14.  A  creditor  may  compound  or  compromise  with  any 
joint  contractor  or  co-obligor,  and  release  him  from  all  liability  on  his 
contract  or  obligation,  without  impairing  the  contract  or  obligation  as 
to  the  other  joint  contractors  or  co-obligors  " ;  and  that,  "  J  15.  When 
said  compounding  or  compromise  is  made,  the  contract  or  obligation 
shall  be  credited  with  full  share  of  the  party  released,  except  where  the 
compounding  or  compromise  is  with  a  surety,  or  co-surety,  and  in  that 
case,  as  between  the  creditor  and  principal,  the  credit  shall  be  for  the 
sum  actually  paid  by  the  compounding  debtor  " ;  and  that,  "  {  16.  Noth- 
ing herein  contained  shall  affect  or  impair  the  right  of  contributions  be- 
tween joint  contractors  and  co-obligors,"  does  not  impair  the  obligation 
of  contracts  existing  at  the  date  of  its  passage  (April  25th,  1867),  and  is 
not  unconstitutional  as  to  such  contracts. 

2.  Sureties — Reasonable  time— Due  diligence — Case  at  bar^—Xn  1852  W. 

held  bond  of  F.,  principal,  and  S.  V.  and  P.,  sureties.  March  14th,  1868, 
(under  Code  of  1873,  chapter  143,  sections  four  and  fi\€),  Y.*s  adminis- 
trator, H.,  by  notice  in  writing,  required  W.  to  sue  on  the  bond.  W. 
sued  May  14th,  1868,  all  the  obligors  except  Y.  F.  and  S.  accepted  ser- 
vice of  writ.  As  to  them,  by  consent,  the  suit  was  that  day  placed  on 
the  office  judgment  docket  and  they  pleaded.  Of  this  H.  was  informed, 
and  also  that  the  proper  credits  would  be  given  and  acquiesced,  and 
suffered  in  September,  1868,  in  his  county  judgment  to  go  on  the  bond 
against  him  by  default.  Against  F.  and  S.,  in  October,  1868,  in  their 
county,  judgment  went,  and  executions  were  issued,  but  were  restrained 
by  the  extention  of  the  stay  law  through  1869  by  the  military  comman- 
dant. In  February,  1868,  P.  had  under  the  act  of  April  25th,  1867,  com- 
promised with  W.  in  full  of  one-third  of  the  bond,  which  was  endorsed 
thereon.  Suit,  however,  was  brought  against  him  in  August,  1868.  At 
September  rules,  1868,  he  plead  his  release,  and  the  suit  was  dismissed. 
S.,  May  13th,  1868,  conveyed  all  his  property  to  secure  ratably  all  his  debts. 
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Another  execution  was  issued  against  F.  October,  1870,  and  returned 
"No  effects."  In  August,  1871,  an  execution  was  issued  against  H.  as 
administrator  of  Y.,  who  got  an  injunction.  It  was  dissolved  in  1880, 
and  a  decree  entered  for  the  amount  due  on  the  judgment.  On  appeal 
to  this  court ; 
Held: 

1.  The  act  of  assembly  (Code  1873,  chapter  141,  section  fourteen,) 

under  which  P.  compromised  his  liability  on  the  bond  and  was 
released,  was  not  unconstitutional  as  to  that  bond. 

2.  But  by  the  very  terms  of  that  act  (section  sixteen)  such  release  of 

P.  cannot  affect  or  impair  the  right  of  any  other  surety  who  may 
have  been  required  to  pay  more  of  that  bond  than  was  so 
released  to  call  on  P.  for  contribution. 
3.  The  circumstances  do  not  show  that  the  suit  was  not  instituted 
within  a  reasonable  time  after  the  requisition,  nor  that  it  was 
not  prosecuted  with  due  diligence  to  judgment  and  by  execu- 
tion, nor  that  Y.'s  administrator  is  entitled  to  the  aid  of  equity 
to  enable  him  to  avail  himself  of  defences  (if  any)  which  he 
might  have  made,  but  did  not  make  at  law. 
4-  The  property  conveyed  in  trust  by  S.  is  also  liable,  under  the 
terms  of  the  deed,  to  contribution  to  his  co-sureties  on  the  bond. 

Appeal  from  decree  of  circuit  court  of  Charlotte  county,  ren- 
dered March  29th,  1880,  in  a  suit  styled  Yuille's  administrator 
V.  GavMing^  sheriffs  &c. 

By  that  decree,  W.  W.  Henry,  administrator  of  Alexander 
Yuille,  deceased,  was  required  to  pay  de  bonis  testatoris  in  his 
hands  to  be  administered,  William  R.  Barksdale,  assignee  of 
K  Y.  Wimbish's  administrator,  the  sum  of  twelve  hundred  and 
fifty-three  dollars  and  twenty-three  cents,  with  interest  on  nine 
hundred  and  eighty-seven  dollars  and  seventy-three  cents  from 
September  20th,  1877,  until  paid,  that  appearing  to  be  the 
amount  due  on  the  judgment  against  said  administrator  on  a 
bond  of  Thomas  S.  Flournoy,  principal,  and  W.  L.  Pannill,  J.  B. 
Stovall,  and  Alexander  Yuille,  sureties,  to  Eppa  Y.  Wimbish, 
dated  January  28th,  1852,  for  $5,000,  payable  with  interest 
twelve  months  after  date,  after  deducting  all  credits  for  pay- 
ments made  thereon.  From  this  decree,  the  said  Henry,  as  such 
administrator,  obtained  from  one  of  the  judges  of  this  court  an 
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appeal  and  supersedeas.  The  facts  of  the  C5ase  and  the  positions 
taken  by  the  appellant,  are  fully  stated  in  the  opinion  of  the 
court. 

W.  W,  Henry,  James  Lyons,  Jr.,  F.  D.  Irving,  Carrington  dk 
Fitzhugh,  for  the  appellant. 

Wood  BovJdin,  Jr.,  and  Guy  dk  Gilliam,  for  the  appellee. 

Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

On  the  20th  of  January,  1852,  Thomas  S.  Flournoy,  as  prin- 
cipal, and  J.  B.  Stovall,  Alexander  Yuille,  and  William  L.  Pan- 
nill,  as  sureties,  executed  a  joint  bond  to  Eppa  Y.  Wimbish  for 
$5,000,  payable  twelve  months  after  date,  with  legal  interest 
from  date. 

On  the  14th  March,  1868,  William  W.  Henry,  as  adminis- 
trator of  Alexander  Yuille,  deceased,  acting  under  section  four, 
chapter  143  of  the  Code  of  Virginia,  18'73,  caused  a  notice  to  be 
served  on  William  Wimbish,  administrator  of  Eppa  Y.  Wim- 
bish, deceased,  requiring  him  to  institute  suit  forthwith  on  the 
said  bond  against  the  obligors  therein.  The  said  William 
Wimbish,  administrator  of  the  said  Eppa  Y.  Wimbish,  directed 
his  counsel  to  sue  on  the  said  bond,  which,  however,  was  not 
done  until  the  fourteenth  day  of  May,  1868,  during  the  spring 
term  of  the  circuit  court  of  Halifax  county,  when  suit  was 
reguarly  instituted  against  all  the  obligors  in  the  said  bond, 
except  Alexander  Yuille,  who  was  dead. 

Service  of  the  writ  was  acknowledged  by  Thomas  S.  Flournoy 
and  J.  B.  Stovall,  and  the  suit  was  put  on  the  office-judgment 
docket,  as  to  them,  by  consent,  on  the  fourteenth  day  of  May, 
1868,  and  on  that  same  day  they  filed  their  pleas  of  payment. 
During  the  term,  the  said  W.  W.  Henry,  administrator  of 
Alexander  Yuille,  deceased,  was  informed,  by  the  counsel  for 
the  said  William  Wimbish,  administrator  of  the  said  Eppa  Y. 
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Wimbish,  that  the  said  suit  had  been  placed  on  the  ofl3ce-judg- 
ment  docket  as  to  the  said  T.  S.  Flournoy  and  J.  B.  Stovall,  as 
he  had  been  previously  advised  would  be  done ;  in  which  arrange 
ment  the  said  W.  W.  Henry  seems,  by  the  record,  to  have  ac- 
quiesced. 

Judgment  was  not  rendered  in  the  said  suit  until  the  October 
term,  1868,  and  the  record  does  not  show  what  orders,  if  any, 
were  made  in  it  at  the  May  term.  A  writ  was  sued  out  against 
William  L.  Pannill  August  6th,  1868,  and  served  on  him,  in 
the  county  of  Pittsylvania,  August  17th,  1868;  to  which  he,  the 
said  Pannill,  at  the  September  rules,  1868,  responded  by  the 
pleas  of  payment  and  release;  and  at  the  October  term,  1868, 
the  suit  was  dismissed  as  to  Pannill,  and  judgment  was  ren- 
dered against  T.  S.  Flournoy  and  J.  B.  Stovall  for  $5,000,  with 
interest  from  January  20th,  1852.  The  said  Flournoy  and 
Stovall  having  waived  their  pleas,  the  plaintiff  sued  out  exe- 
cutions on  this  judgment,  and  placed  them  in  the  hands  of  the 
sheriff,  who  returned  them  endorsed,  "no^  levied,  by  order  of 
General  Canby.  J.  M.  Carrington,  d.  s.,  for  A.  J.  Dodamead, 
sheriff." 

The  stay  law,  which  was  then  in  operation,  forbidding  the 
levy  of  an  execution,  was  extended  throughout  the  year  1869, 
by  the  orders  of  Generals  Canby  and  Stoneman,  then  dominating 
Virginia,  as  ^'Military  District  No.  1."  See  sheriff's  return  on 
the  executions  (record,  page  21)  and  Harrison's  ex'ors  v.  Price's 
exors,  25  Grat.  553. 

On  the  26th  day  of  February,  1868,  William  L.  Pannill,  one  of 
the  sureties  on  the  said  bond,  paid  to  the  attorney  for  William 
Wimbish,  administrator  as  aforesaid  of  the  said  Eppa  Y.  Wim- 
bish, the  obligee  in  the  said  bond,  the  sum  of  $1,796.19,  in  full 
of  one-third  of  the  principal  and  interest  then  due  on  the  said 
bond,  which  payment  was  made  under  the  provisions  of  the  act 
of  the  general  assembly  of  Virginia  1866-'7,  Code  of  18*73,  page 
988-9,  and  the  said  payment  was  endorsed  upon  the  said  bond. 


Digitized  by 


Google 


312  YUILLE'S  ADM'R  v.  WIMBISH's  ADBf'R. 


Opinion. 


At  the  September  term,  1868,  of  the  circuit  court  of  Char- 
lotte county,  (the  residence  of  the  said  W.  W.  Henry,  admin- 
istrator of  the  said  Alexander  Yuille,  deceased,  one  of  the 
co-sureties  upon  the  said  bond,)  a  suit  was  matured  against  him 
on  the  said  bond ;  and  the  said  Henry  having  enquired  of  the 
counsel  for  the  plaintiff,  Wimbish,  whether  the  suit  had  been 
docketed  in  Halifax,  as  he  had  been  told  it  would  be,  and 
being  told  by  the  said  counsel  that  it  had  been  so  docketed, 
and  knowing  of  no  defence,  permitted  a  judgment  to  go  against 
him  by  default. 

On  the  13th  day  of  May,  1868,  the  said  J.  B.  Stovall  executed 
a  deed  of  trust,  by  which  he  conveyed  all  his  property,  real 
and  personal,  for  the  benefit  of  all  his  creditors  pro  rata,  and 
without  discrimination,  which  said  deed  of  trust  was  duly 
recorded  in  Halifax  county  May  15th,  1868. 

An  execution  sued  out  on  the  judgment  against  Flournoy, 
17th  October,  1870,  was  returned  by  the  sheriff  of  Halifax 
county,  endorsed  "iVb  effects.*' 

In  August,  1871,  an  execution  was  issued  on  the  judgment 
against  the  said  W.  W.  Henry,  administrator  of  Alexander 
Yuille,  deceased,  directed  to  the  sheriff'  of  Charlotte  county^ 
which  said  execution  was  enjoined  by  the  circuit  court  of  Char- 
lotte county  in  vacation,  according  to  the  prayer  of  the  bill  filed 
by  the  said  W.  W.  Henry  in  this  case. 

At  the  March  term,  1880,  of  the  circuit  court  of  Charlotte 
county,  the  said  injunction  was  dissolved,  and  a  final  decree 
was  rendered,  by  which  it  was  adjudged  that  the  said  W.  W. 
Henry,  administrator  of  Alexander  Yuille,  deceased,  out  of  the 
assets  of  his  intestate  should  pay  the  sum  of  $1,253.23,  with 
interest  on  $987.73,  from  the  20th  of  September,  1877,  which 
the  decree  fixed  as  the  true  amount  due  on  the  judgment  against 
the  said  administrator  of  Alexander  Yuille,  deceased,  after  hav- 
ing duly  credited  the  several  payments  which  had  been  made 
from  time  to  time  by  Flournoy,  the  principal  debtor.     These 
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are  the  essential  facts  disclosed  by  the  record  of  the  case  in  the 
circuit  court  of  Charlotte  county,  whose  proceedings  this  court 
is  asked  to  review. 

It  is  insisted  by  the  appellant  that  the  decree  against  the 
estate  of  Alexander  Yuille,  one  of  the  coobligors  in  the  bond  to 
Wimbish  is  erroneous,  because  of  the  alleged  failure  of  the 
appellee,  Wimbish's  administrator,  to  use  due  diligence  after 
the  service  of  the  notice  to  sue  on  the  bond  given  by  W.  W. 
Henry,  administrator  of  Yuille,  March  14th,  1868;  and  also 
because  of  the  reception  by  the  administrator  of  Wimbish  of 
the  payment  made  by  Pannill,  one  of  the  co-sureties,  February 
26th,  1868,  and  the  qualified  release  thereupon  given  to  the 
said  Pannill. 

We  think  that  the  putting  of  the  suit  on  the  office-judgment 
docket  of  the  May  term,  1868,  of  the  circuit  court  of  Halifax,  as 
to  Flournoy  and  Stovall,  was  a  substantial  compliance  with  the 
requirement  of  the  notice  to  sue,  and  of  the  law  under  which 
said  notice  was  given — sections  four  and  five,  chapter  143,  page 
993,  Coile  of  Virginia,  1873 — and  that  the  delay  which  followed 
in  obtaining  judgment  was  due  to  no  action  of  the  plaintiff,  but 
was  the  result  of  the  pleas  to  the  action  which  were  put  in  by 
the  said  Flournoy  and  Stovall,  which  they  undeniably  had  the 
right  to  put  in,  and  which  the  plaintiff  in  the  action  could  not 
by  any  possibility  prevent.  It  does  not  appear  what  order  was 
made  in  the  suit  after  the  pleas  were  filed,  and  whether  the 
suit  was  reached  or  not  on  the  call  of  the  docket  the  record 
wholly  fails  to  show.  At  the  next  term,  October,  1868,  the 
judgment  was  obtained,  and  executions  were  issued  immediately, 
returnable  to  January  and  November  rules,  1869,  which  execu- 
tions the  sheriff  refused  to  levy,  because  of  the  stay  law  and 
the  military  domination,  which  both  forbid  the  levy. 

As  to  the  payment  made  by  Pannill,  one  of  the  co-sureties,  of 
one-third  of  the  amount  of  principal  and  interest  then  due,  and 
endorsed  upon  the  bond  February  26th,  1868,  it  was  so  trans- 
acted according  to  the  act  of  assembly  1866-7,  Code  of  Virginia, 
Vol.  Lxxvn — 40 
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1873,  chapter  141,  page  988-9,  for  such  case  made  and  pro- 
vided, and  which  statute  carefully  preserves  the  rights  of  all 
parties,  provides  against  the  increase  of  anyone's  burden,  and 
strictly  guards  all  the  equities  between  co-obligors  as  well  as  be- 
tween contracting  parties. 

As  to  the  objection  that  the  said  statute  impairs  the  obliga- 
tion of  existing  contracts,  and  is,  therefore,  as  to  them,  uncon- 
stitutional, we  do  not  think  that  it  is  liable  to  such  objection. 
It  preserves  all  rights,  and  only  provides  an  express,  direct  and 
ready  mode  of  doing,  by  and  between  joint  contractors,  what  it 
was  not  unlawful  to  do  before  the  statute  was  enacted,  and  which 
was  done  by  roundabout  and  difficult  indirection.  It  only  re- 
moved technical  difficulties  out  of  the  way  of  compromise  and 
settlement. 

An  English  statute,  cited  in  Dewolf  v.  Lindsell,  L.  R.  5  Eq. 
Ca.  209,  bears  close  resemblance  to  our  Virginia  statute  in  its 
purpose  and  effect,  and  the  courts  expressly  held,  that  it  did 
apply  to  existing  contracts. 

The  record  shows  that  the  appellant,  W.  W.  Henry,  adminis- 
trator of  Yuille,  one  of  the  co-sureties,  made  formal  requirement 
upon  Wimbish's  administrator  to  sue  on  the  bond  in  the  circuit 
court  of  Halifax,  to  the  May  term,  1868,  and  when  he  was  in- 
formed by  Wimbish's  attorney,  while  in  attendance  upon  said 
court,  that  an  arrangement  had  been  made  by  which  the  suit 
would  be  put  on  the  docket  during  the  term,  and  the  failure  to 
sue  out  the  writ  would  work  no  delay,  he  left  the  court,  appar- 
ently satisfied  with  the  docketing  of  the  suit,  and  Mr.  Henry 
says,  in  his  bill,  referring  to  a  conversation  at  the  Charlotte 
court,  September,  1868,  "it  is  not  charged  that  said  attorney 
intended  to  make  your  complainant  believe  that  there  was  a 
judgment  for  your  complainant,*'  and  he  permitted  a  suit  against 
him,  on  the  docket,  at  that  court,  to  go  to  judgment  by  default, 
on  being,  a  second  time,  informed  by  Wimbish's  attorney  "that 
the  suit  in  Halifax  against  Flournoy  and  Stovall  had  been  placed 
on  the  docket  at  the  May  term,  1868,  of  the  Halifax  circuit 
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court  preceding ;  and  being  also  assured,  by  said  attorney,  that 
the  proper  credits  would  be  given." 

Mr.  Henry,  the  appellant,  a  lawyer  of  experience  and  ability, 
and  then  a  regular  practitioner  of  the  circuit  courts  of  Halifax 
and  Charlotte  counties,  allowed  the  judgment  to  go  against  him 
by  default  in  the  circuit  court  of  Charlotte,  and  he  does  not  aver 
in  his  bill,  that  he  could  not,  by  proper  diligence,  have  informed 
himself  of  all  the  defences  to  the  action  at  law,  now  urged 
against  the  judgment.  See  Slack  v.  Woody  9  Grat.  40;  St 
John's  ex  ore  v.  Alderson,  32  Grat.  143,  and  cases  there  cited. 

Applying  the  principles  settled  by  this  court,  to  the  facts  of 
the  case  under  consideration,  it  is  now  too  late  for  Yuille's  ad- 
ministrator to  ask  the  aid  of  a  court  of  equity  to  avail  himself  of 
legal  defences  lost  by  his  own  laches. 

On  26th  February,  1868,  Pannill  paid  one-third  of  the  prin- 
cipal and  interest  then  due  on  the  bond,  amounting  to  $1,796.19 ; 
and  it  appears  by  the  record  that  Flournoy,  the  principal  debtor, 
made  thereafter  sundry  payments,  which,  being  credited  by  the 
court  below  on  the  joint  obligation,  left  the  sum  of  $1,253.23 
as  of  September  20th,  1877,  to  be  paid  by  Yuille's  estate;  so, 
that  if  Pannill  had  not  settled,  Yuille's  share  of  the  joint  debt 
would  now  be  $2,274.81,  with  interest  from  September  20th, 
1877.  And  thus  it  is  manifest  that  so  far  from  having  been  in- 
jured by  Pannill's  lawful  act  of  paying  his  supposed  liability  on 
the  joint  obligation,  Yuille's  estate  is  now  called  on  to  pay  his 
share  of  a  common  and  equal  burden,  less  by  $1,021.58  than 
Pannill  paid.  iPannill  is  dead ;  and  though  it  appears  by  the 
record  that  the  suit  was  revived  and  ordered  to  proceed  against 
his  administrator,  yet  he  was  not  served  with  process,  and  no 
case  was  made  against  him  by  the  bill,  and  no  decree  could  have 
been  against  him. 

J.  B.  Stovall,  one  of  the  co-sureties  in  the  bond  to  Wimbish, 
appears,  by  the  record  of  the  proceedings  in  the  court  below, 
to  have  been  wholly  lost  sight  of  since  the  execution  of  the  deed 
of  trust  May  13th,  1868;  but  that  trust  embraced  a  large  and 
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valuable  property,  real  and  personal,  and  is,  we  think,  amenable 
to  a  claim  for  contribution  to  his  co-sureties  in  the  bond  to  Wim- 
bish. 

The  decree  of  the  circuit  court  of  Charlotte  county,  complained 
of  in  this  appeal,  is  affirmed  ;  but  without  prejudice  to  the  rights 
of  any  of  the  consureties  who  may  have  paid  more  than  their 
just  proportion  of  the  debt. 

Decrbb  affirmed. 
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WOODHOUSE  V.  FiLLBATBS  AND   AI5. 
March  22d,  1883. 

(Absent,  Lacy,  J.*) 

1.  Jurisdiction — Caunfy  courts, — In  i860  county  courts  had  jurisdiction  to 

sell  decedent's  real  estate  to  pay  his  debts,  though  th<^y  did  not  have 
jurisdiction  of  guardian's  suits  to  sell  infants'  real  estate  to  promote 
their  interests,  or  of  partition  suits  where  the  shares  exceeded  in  value 
I300. 

2.  Idem — Idem. — Being  then  courts  of  general  jurisdiction,  every  pre>sump- 

tion  must  be  made  in  favor  of  their  proceedings  when  cotlaterally  at- 
tacked.  Unless  want  of  jurisdiction  or  fraud  is  apparent  their  decrees 
must  be  sustained. 
5.  Idem — Loss  of  records. — This  presumption  is  especially  applicable  when 
from  loss  of  any  part  of  the  record  it  is  difficult  to  ascertain  the  ground 
whereon  jurisdiction  was  taken  in  the  particular  case,  and  there  is 
danger  of  injustice. 

4.  Idem — PresumpHon. — If  several  grounds  are  apparent  from  the  record, 

whereon  the  court  might  have  acted,  it  is  presumed  to  have  acted  on 
that  ground  which  gave  it  jurisdiction,  and  not  upon  the  others. 

5.  Case  at  Bar.— Prior  to  i860  F.  died  intestate,  indebted,  leaving  slaves 

and  land ;  also  a  widow  and  infant  children.  At  May  term  of  the  county 
court  his  administratrix  brought  her  bill  to  sell  the  land  in  lieu  of  the 
slaves  to  pay  the  debts.  The  infants  were  made  defendants,  and  the 
proceedings  were  regular.  After  proper  inquiry  and.  report,  sale  of  the 
land  was  decreed.  It  was  sold,  sale  confirmed,  price  paid,  and  convey- 
ance made  and  recorded.  In  1878  F.'s  children,  then  adult,  brought 
ejectment  against  purchaser,  W.,  for  the  land.  On  trial  jury  found 
special  verdict  stating  above  facts.  The  court  on  the  law  adjudged  for 
plaintiffs.  On  error  to  this  court ; 
Held  : 

I.  The  county  court  had  jurisdiction  of  the  suit  to  sell  the  land  to 
pay  the  debts. 

*  He  had  been  of  counsel  in  the  case. 
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2.  It  must  be  presumed  that  it  took  jurisdiction  on  that  ground. 

3.  It  was  then  a  court  of  general  jurisdiction.    Its  decree  must  be 

presumed  to  be  right  until  reversed,  and  cannot  be  collaterally 
assailed. 

4.  Upon  the  facts  found  by  the  verdict,  the  law  is  for  the  purchaser, 

W.,  and  the  plaintiffs  can  take  nothing  by  their  writ. 

Error  to  judgment  of  circuit  court  of  New  Kent,  rendered 
May  3l8t,  18Y9,  against  the  defendants,  in  an  action  of  eject- 
ment brought  by  Cornelius  H.  Fillbates,  Lightfoot  T.  Fillbates 
and  Mary  L.  Whitney,  children  and  heirs-at-law  of  Cornelius 
E.  Fillbates,  deceased,  against  James  W.  Woodhouse  and  his 
tenant,  George  T.  Armistead,  for  the  recovery  of  a  tract  of  land 
lying  in  said  county,  called  Marshfield,  containing  one  thousand 
acres,  more  or  less,  which,  under  a  decree  of  the  county  court  of 
said  county,  rendered  in  1860,  to  which  plaintiffs,  then  infants, 
were  parties,  had  been  upon  regular  proceedings  sold  to  said 
Woodhouse,  the  sale  confirmed,  the  purchase  money  paid,  and 
the  deed  made  and  recorded.  The  jury  found  the  facts,  and 
thereupon  the  circuit  court  gave  judgment  for  the  plaintiff;  to 
which  the  defendant,  Woodhouse,  obtained  a  writ  of  error  and 
supersedeas, 

W.  W.  Gordon^  for  the  appellant. 

M,  B.  SeaweUy  J.  F.  Uvhbard,  and  Wickham  cfe  Page,  for  the 
appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  jury,  in  the  special  verdict  which  they  returned,  found 
that  Cornelius  E.  Filbates  died  intestate,  and  seized  and  pos- 
sessed of  the  tract  of  land  in  the  county  of  New  Kent,  called 
Marshfield,  in  the  declaration  claimed  as  unlawfully  withheld ; 
that  the  plaintiffs,  Cornelius  H.  Fillbates,  Lightfoot  T.  Fillbates 
and  Mary  L.  Whitney,  are  the  children  and  only  heirs  of  the 
said  Cornelius  E. ;  that  Harriet  L.  Fillbates,  who  was  the  mother 
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of  the  plaintifGs,  qualified  as  administratrix  of  the  said  Cornelius 
K  Fillbates,  and  that  she,  in  her  own  right  and  as  such  admin- 
igtratrix,  in  the  year  1860,  instituted  a  suit  in  the  county  court 
of  New  Kent,  against  the  defendants  in  error,  who  were  then 
infants.  The  special  verdict  sets  out  the  two  first  decrees  en- 
tered in  the  cause  in  full,  and  then  goes  on  to  say  that  it  appears 
from  the  order  book  or  minutes  of  the  said  county  court  that  the 
report  referred  to  in  the  decree  of  January  10th,  1861,  was  a 
report  by  the  special  commissioners  of  their  sale  of  the  real 
estate  to  James  Woodhouse  (the  plaintiff  in  error) ;  that  the 
said  report  of  sale  was,  by  that  decree,  confirmed,  and  that  the 
commissioners  were  authorized  to  collect  the  deferred  instal- 
ments of  purchase  money.  It  then  finds  that,  it  appears  from 
the  same  source,  that  by  a  decree  of  1862  the  purchaser  was  per- 
mitted to  anticipate  the  deferred  payments  of  the  purchase 
money,  and  that  upon  payment  thereof,  Cyrus  A.  Branch,  who 
was  appointed  special  commissioner  for  the  purpose,  conveyed 
the  said  real  estate,  called  Marshfield,  to  the  said  Woodhouse. 
The  deed  is  set  out  at  length,  and  the  fact  of  its  admission  to 
record  found,  and  then  the  verdict  concludes  as  follows : 

Now,  if  upon  the  whole  facts  proved,  the  law  be  for  the  plain- 
tifEs,  then  we  find  upon  issue  joined  for  the  plaintiffs,  the 
premises  in  the  declaration  mentioned  according  to  the  descrip- 
tion and  boundaries  in  the  declaration  mentioned;  that  the 
plaintiffs,  Cornelius  H.  Fillbates  and  Lightfoot  T.  Fillbates,  are 
each  entitled  to  one  undivided  third  part  thereof  in  fee,  and  that 
the  plaintiffs,  Stephen  Whitney  and  Mary  L.  Whitney,  his  wife, 
are  entitled  to  the  other  undivided  third  part  thereof  in  right  of 
the  said  Mary  L.  And  if,  upon  the  whole  facts  proved,  the  law 
be  for  the  defendant,  then  we  find  upon  the  issue  joined  for  the 
defendant,  James  Woodhouse. 

Upon  this  special  verdict  the  circuit  court  of  New  Kent  en- 
tered a  judgment  for  the  plaintiffs  ;  and  to  this  judgment  a  writ 
of  error  was  awarded  by  one  of  the  judges  of  this  court. 

The  record  of  the  suit  of  FiUbcUes,  adminiatatrix,  dc,  v.  FiUr 
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bates  and  otherSy  is  necessarily  defective,  the  bill,  reports  and 
some  of  the  decrees  having  been  destroyed  by  fire  in  the  late 
war,  and  what  is  set  out  in  the  special  verdict  in  this  suit  is  all 
that  is  left  thereof.  But  from  what  we  have  before  us  we  are 
of  opinion  that  the  circuit  court  erred  in  rendering  a  judgment 
for  the  plaintiffs,  and  that  upon  the  special  verdict  judgment 
should  have  been  rendered  for  the  defendant,  Woodhouse. 

The  contention  of  the  defendants  in  error,  and  the  assumption 
upon  which  the  circuit  court  proceeded  in  rendering  its  judg- 
ment is,  that  the  county  court  had  no  jurisdiction  to  sell  the 
real  estate  of  infants,  and  therefore  that  the  decree  of  sale  was 
void,  and  the  conveyance  confers  no  title  upon  the  purchaser. 

But  in  this  respect  both  the  defendants  in  error  and  the  circuit 
court  are  mistaken.  For  whilst  it  is  admitted  that  the  county 
court  did  not  at  the  time  these  proceedings  were  instituted  have 
jurisdiction  of  suits  brought  by  guardians  to  sell  the  real  estate 
of  infants  to  promote  the  interests  of  such  infants,  nor  of  suits 
brought  for  the  purpose  of  making  partition  where  the  shares  of 
such  infants  exceeded  in  value  the  sum  of  $300.  Yet,  it  not 
only  cannot  be  denied,  but  must  be  conceded,  that  the  county 
court  did  have  jurisdiction  to  sell  such  real  estate  for  the  pur- 
pose of  paying  the  debts  of  the  ancestor  from  whom  it  descended. 
Va.  Code,  1849,  ch.  151,  §  3;  Va.  Code,  1849, ch.  131,  §  3  and  4; 
Va.  Code,  1860,  ch.  131,  §  3  and  4;  Va.  Code,  1860,  ch.  15T,  § 
16;  Kep.  of  Kev's,  ch.  131,  §  4.  And  being  a  court  of  general 
jurisdiction  for  this  purpose,  every  presumption  must  be  made  in 
favor  of  its  proceedings  when  collaterally  attacked.  And  unless 
want  of  jurisdiction  or  fraud  be  made  conclusively  to  appear,  its 
decrees  will  be  sustained.  Especially  will  this  rule  be  rigidly 
applied  whenever  from  the  loss  or  destruction  of  any  part  of  the 
record  there  is  difficulty  in  discovering  the  grounds  upon  which 
jurisdiction  has  been  taken  in  a  particular  case,  and  the  danger 
of  doing  injustice  is  imminent.  In  every  such  case,  if  there  be 
any  ground  upon  which  the  court  could  rightfully  have  taken 
cognizance  of  the  case,  this  court  will  presume  that  it  was  as- 
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somed  upon  that  ground,  unless  it  be  made  affiimatively  to 
appear  by  the  record  that  it  was  taken  on  some  other  and  dif- 
ferent ground.  And  if  in  any  case  it  appears  from  what  remains 
of  the  record  doubtful  what  was  the  real  ground  upon  which  it 
took  jurisdiction,  and  it  shall  also  appear  from  the  proceedings 
that  there  were  several  grounds  upon  which  the  court  seemingly 
acted,  it  will  be  assumed  by  this  court  that  cognizance  was  taken 
upon  that  one  of  the  grounds  which  would  give  jurisdiction,  if 
any  such  there  be,  and  not  upon  either  of  the  others. 

Now  if  these  principles  which  seem  to  us  not  only  to  be 
sound  in  law,  but  to  be  justified  by  every  dictate  of  policy  and 
justice,  be  applied  to  the  facts  found  by  the  special  verdict,  it 
will  at  once  be  seen  that  the  county  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  and  so  had  jurisdiction 
of  the  case.  Fisher  v.  Bassett,  9  Leigh,  139 ;  Andrews  v.  Avory, 
14  Gratt  23Y;  Freeman  on  Judgments,  sections  118  et  seq. 

As  we  have  before  shown,  the  county  court  was  invested  by 
law  with  a  general  jurisdiction  in  cases  where  real  estate  was 
to  be  sold  for  the  payment  of  the  debts  of  the  decedent,  and 
the  special  verdict  shows  that  this  was  a  suit  for  that  very 
purpose ;  that  it  was  defended ;  that  the  land  was  decreed  to  be 
sold ;  and  that  the  appellant,  Woodhouse,  is,  as  is  conceded,  a 
bona  fide  purchaser  thereof.  If  all  this  be  true,  as  it  certainly 
is,  the  decrees  of  the  county  court  are  valid  and  binding  until 
reversed  on  appeal,  and  cannot  be  collaterally  assailed,  as  the 
effort  is  made  to  do  here.  Pulaski  Co.  v.  Stuart^  Buchanan  & 
Co.,  28  Gratt.  879 ;  Lancaster  v.  WiUon,  27  Gratt.  629  ;  Cox  and 
als.  V.  Thomas's  administratrix,  9  Gratt.  328. 

It  is  no  doubt  true,  as  the  appellees  contend,  that  one  of  the 
reasons  which  moved  the  county  court  to  sell  this  land  was,  that 
it  thought  the  infant  defendants  would  be  benefitted  by  the  sub- 
stitution of  the  land  in  place  of  the  slave  property,  but  that 
circumstance  cannot  affect  the  views  we  take  of  this  case,  be- 
cause the  paramount  object  for  which  that  suit  was  brought. 
Vol.  Lxxvn — 41 
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and  for  which  the  county  court  decreed  the  sale  of  the  land 
being,  as  on  the  principles  hereinbefore  announced,  we  must 
assume  it  was  for  the  payment  of  debts,  for  which  it  certainly 
had  jurisdiction,  that  jurisdiction  cannot  be  ousted  or  affected 
by  these  additional  objects  which  that  court  may  have  had  in 
view. 

Any  other  conclusion  than  this,  at  which  we  have  arrived, 
would  be  greatly  to  be  deprecated.  For,  to  adopt  the  language 
of  this  court  in  Lancaster  v.  Wilson,  supra,  "if,  after  the  ren- 
dition of  a  judgment  by  a  court  of  competent  jurisdiction,  and 
after  the  period  has  elapsed  when  it  becomes  irreversible  for 
error,  another  court  may,  in  another  suit,  enquire  into  the  irreg- 
ularities or  errors  in  such  judgment,  there  would  be  no  end  to 
litigation,  and  no  fixed  established  rights.  A  judgment,  though 
unreversed  and  irreversible,  would  no  longer  be  a  final  adjudi- 
cation of  the  rights  of  litigants,  but  the  starting  point  from 
which  a  new  litigation  would  spring  up;  acts  of  limitations 
would  become  useless  and  nugatory;  purchasers  in  the  faith  of 
judicial  process  would  find  no  protection ;  every  right  established 
by  a  judgment  would  be  insecure  and  uncertain,  and  a  cloud 
would  rest  upon  every  title.  For  these  reasons,  I  am  of  opinion 
that  the  judgment  should  be  reversed  and  a  judgment  entered 
for  the  defendant. 

The  order  was  as  follows: 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  said  circuit  court  erred  in  giving  a  judgment  upon  the 
special  verdict  found  by  the  jury  in  favor  of  the  plaintiffs  in  the 
court  below  (the  defendants  in  error  here).  It  is,  therefore,  con- 
sidered that  the  said  judgment  be  reversed  and  annulled,  and 
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that  the  plaintiff  in  error  recover  against  the  defendant  in  error 
his  costs  hy  him  expended  in  prosecuting  his  said  writ  of  error 
here. 

And  this  court  proceeding  to  render  such  judgment  as  the  said 
circuit  court  ought  to  have  rendered,  it  seems  to  the  court  that 
the  law  is  for  the  plaintiff  in  error;  therefore,  it  ie  considered 
by  the  court  that  the  defendants  in  error  take  nothing  by  their 
bill,  and  that  the  plaintiff  in  error  go  thereof  without  day,  and 
recover  against  the  said  defendants  in  error  his  coats  in  the  said 
circuit  court  expended. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of 
the  county  of  New  Kent. 

Judgment  rbvbrsbd. 
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f  irltmontl. 

WiMBISH   V.    BrEEDEN. 
March  29th,  1883. 

1.  JvDGMEiiT—  Conclusiveness.—The  doctrine  that  the  unreversed  judgment 

of  a  court  of  competent  jurisdiction  is  conclusive,  and  cannot  be  collat- 
erally attacked,  is  well  established  by  the  decisions  of  this  court.  See 
Woodhoiise  v.  Fillbates,  <Sfc.,  supra,  page  317. 

2.  Jurisdiction — County  courts — Ferries.— Code  1873,  chapter  sixty-four, 

confers  on  the  county  courts  jurisdiction  to  establish  ferries.  When  in 
particular  case  such  jurisdiction  is  acquired,  the  failure  of  the  court  in 
the  progress  of  the  case  to  comply  with  the  statute  in  details,  may  be 
error  reviewable  on  appeal,  but  is  no  ground  to  attack  the  judgment  col- 
laterally. 

3.  Idem — Applicant— Land  £>z£^«^r.— Section  twelve  of  that  chapter  requires 

the  person  desiring  to  establish  a  ferry,  **  to  own  or  to  have  contracted  for 
the  use  of  land  at  the  point  at  which  he  wishes  to  establish  the  same." 
Where  the  lessee  of  such  land,  the  owner  of  the  equity  of  redemption 
therein,  and  trustees  holding  the  legal  title  unite  in  the  application,  that 
statute  is  complied  with. 

Error  to  judgment  of  circuit  court  of  Mecklenburg  county, 
rendered  May  29th,  1882,  affirming  judgment  of  the  county 
court  of  said  county,  rendered  20th  December,  1881,  dismissing 
with  costs  the  application  of  Mrs.  Lucy  T.  Wimbish,  by  her 
next  friend,  to  establish  a  ferry  across  Koanoke  river.  The 
dismissal  was  based  on  the  fact,  that  the  ferry  applied  for  was 
within  the  prohibited  distance  of  "  Haskins's  ferry."  But  the 
applicant  contended  that  the  latter  ferry  had  not  been  legally 
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established.     To  that  judgment  Mrs.  Wimbish  obtained  a  writ 
of  error  and  supersedeas.     Opinion  states  the  facts. 

F.  S.  Blair,  and  B.  T.  Thorp,  for  the  appellant. 

Jos.  Christian,  and  W,  E.  Homes,  for  the  appellees. 

Lbwis,  p.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  applied  to  the  county  court  of  Mecklen- 
burg, at  its  December  term,  1881,  for  leave  to  establish  a  ferry 
across  Roanoke  river.  The  application  was  opposed  by  the  de- 
fendant in  error,  on  the  ground  that  the  place  at  which  the  ferry 
was  proposed  was  within  a  half  mile  of  a  legally  established 
ferry.  The  plaintiff  in  error  insisted  that  the  ferry  referred  to 
had  not  been  legally  established;  but  the  county  court  held 
otherwise,  and  dismissed  the  application.  On  appeal  of  right  to 
the  circuit  court  of  that  county,  the  judgment  of  the  county 
court  was  affirmed ;  and  thereupon,  by  a  writ  of  error  to  the 
judgment  of  the  circuit  court,  the  case  was  brought  to  this  court. 

It  appears  that  as  early  as  the  year  1792  the  ferry  in  question 
was  established  by  an  act  of  the  legislature,  but  that  about  the 
year  1858  it  was  discontinued  and  ceased  to  exist.  At  the  April 
term,  1866,  of  the  county  court  of  Mecklenburg,  upon  a  petition 
of  citizens  numerously  signed,  an  order  was  entered  reestablish- 
ing it;  since  which  time  it  has  been  in  operation.  From  that 
order  no  appeal  has  ever  been  taken.  But  the  plaintiff  in  error 
insists  that  it  is  void  for  three  reasons:  1.  Because,  when  it  was 
made,  there  was  no  applicant  before  the  court  who  owned  or 
had  contracted  for  the  use  of  the  land  at  the  point  at  which  the 
ferry  was  proposed  to  be  established.  2.  Because  the  court,  not 
having  conformed  to  the  requirements  of  the  statute  in  such  case 
made  and  provided,  was  without  jurisdiction  to  make  the  order ; 
and,  3.  Because  of  its  vagueness  and  uncertainty. 

Jurisdiction  to  establish  ferries  in  Virginia  is  conferred  by 
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statute  on   the   county  courts.     Sections  twelve  and  thirteen, 
chapter  sixty-four  of  the  Code  of  18T3,  provide  as  follows : 

Section  12.  '*  A  person  desiring  to  establish  a  ferry  across  any 
water  course,  whether  it  be  a  stream  bounding  the  state  or  not,  . 
who  owns,  or  has  contracted  for  the  use  of,  land  at  the  point 
at  which  he  wishes  to  establish  the  same,  may,  after  publishing 
notice  of  his  intention  at  the  front  door  of  the  courthouse,  on  the 
first  day  of  each  of  the  two  next  preceding  terms,  apply  to  the 
court  of  the  county,  or  one  of  the  counties,  in  which  he  desires 
to  establish  such  ferry,  for  leave  to  establish  the  same.'* 

Section  13.  "If  the  place  at  which  the  ferry  is  proposed  be  a 
half  mile  or  more  in  a  direct  line  from  any  ferry  legally  estab- 
lished, the  application  shall  be  referred  to  the  commissioners  of 
roads  for  the  county,  or  to  three  or  more  viewers,  to  be  appointed 
by  the  court,  and  the  said  viewers  or  commissioners  shall  view 
the  place,  and  upon  oath,  report  their  opinion  whether  or  no 
public  convenience  will  result  from  the  proposed  ferry,  with 
their  reasons  for  such  opinion." 

1.  The  application  to  establish  the  ferry  in  question  was 
united  in  by  the  lessee  of  the  land  upon  which  the  ferry  land- 
ings are  located,  the  owner  of  the  equity  of  redemption  therein, 
and  certain  trustees  to  whom  the  legal  title  to  the  land  had  been 
conveyed.  There  is  no  doubt,  therefore,  that  the  application 
was  made  by  persons  who,  under  the  statute,  were  competent  to 
apply  for  the  establishment  of  the  ferry,  and  that  the  first  assign- 
ment of  error  is  not  well  taken. 

2.  Prior  to  the  application  being  made,  notice  was  duly  given 
and  published  at  the  front  door  of  the  courthouse,  as  required 
by  the  statute.  The  county  court  thereby  acquired  jurisdiction 
to  hear  and  determine  the  application.  If,  afterwards  in  the 
progress  of  the  case,  it  failed  to  comply  with  the  requirement  of 
the  statute  in  respect  to  referring  the  application  to  viewers,  or  to 
the  county  commissioners  of  roads,  for  examination  and  report, 
such  failure  was  error  reviewable  on  appeal,  but  no  ground  for 
assailing  collaterally  the  judgment  of  the  court. 
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The  doctrine  relating  to  the  conclusiveness  of  an  unreTersed 
judgment  of  a  court  of  competent  jurisdiction  is  too  well  estab- 
lished by  the  repeated  decisions  of  this  court  to  require  any  dis* 
cossion  in  this  case.  We  have  had  occasion  to  apply  it  at  the 
present  term  in  the  case  of  Woodhouse  v.  Fillbaies  and  others^ 
supra,  p.  317,  in  which  Judge  Hinton,  delivering  the  opinion  of 
the  court,  fully  and  clearly  stated  the  rule,  and  the  policy  upon 
which  it  is  founded,  and  referred  to  the  authorities  in  support  uf 
it.  It  is  only  necessary  to  add,  that  the  rule  applit^s  with  equal 
force  in  respect  to  a  judgment  where  the  jurisdiction  exerciaed 
is  purely  statutory,  as  in  this  case.  This  was  decided  in  Penny-- 
backer  v.  Switzer,  75  Va.  686,  and  is  in  accord  with  tlie  uniform 
ruling  of  the  supreme  court  of  the  United  States  in  similar  ca«ee, 

3.  The  same  rule  applies  to  the  objection  as  to  the  form  of 
the  order  of  the  county  court.  We  think  it  is  sufficiently  full 
and  certain.  But  if  not,  it  was  erroneous  merely,  and  not  void, 
and  in  this  collateral  proceeding  must  be  held  to  be  valid. 

It  is  needless  to  say  more.  The  judgment  of  the  circuit  court 
is  plainly  right,  and  must  be  affirmed. 


Judgment  affirmed. 
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Shell,  Judge,  v.  Cousins  and  als. 

March  29th,  1883. 
Absent,  Hinton^  J* 

1.  ConsHiuHon—Sheriffs— Incompatible  offices. -~fiLrtxc\^  seven,  section  six, 

provides  that,  "sheriffs  shall  hold  no  other  office."  Therefore  af^  other 
office  is  incompatible  with  that  of  sheriff". 

2.  Sheriffs— ^^(7«^/  office— AmoHon — Vacancy. ^Th^  sheriff''s  acceptance 

of  a  second  office  actually  vacates  the  sheriffalty.  And  no  judgment  of 
amotion  is  necessary  where  an  office  has  been  forfeited  by  removal  or 
by  the  acceptance  of  an  incompatible  office.  When  the  office  of  sheriff" 
is  thus  made  vacant,  it  becomes  the  duty  of  the  county  court  judge  to 
fill  the  vacancy  in  the  mode  prescribed  by  law. 

3.  Idem — Idem— Resignation. — Sheriff**s  resignation  of  the  second   office, 

after  by  its  acceptance  he  has  vacated  the  first,  cannot  restore  him,  nor 
otherwise  affect  the  first. 

4.  Circuit  Court — County  Judge— Prohibition. — ^As  the  law  makes  it  the 

duty  of  the  county  court  judge  to  fill  the  vacancy  in  the  sheriffalty,  the 
circuijt  court  has  no  authority  to  issue  a  writ  of  prohibition  to  restrain 
this  exercise  of  his  jurisdiction.  If  he  exercises  it  erroneously,  the 
remedy  is  by  appeal.  Prohibition  lies  only  in  case  of  transcending 
jurisdiction.  This  court  has  ever  discouraged  the  employment  of  a  writ 
of  prohibition  as  a  process  to  correct  the  errors  of  inferior  tribunals,  and 
thus  usurp  the  functions  of  the  writ  of  error. 

Error  to  judgment  of  circuit  court  of  Dinwiddie,  rendered 
April  12th,  1882,  on  an  application  for  a  writ  of  prohibition,  in 
which  Henry  Cousins,  late  sheriff  of  said  county,  was  plaintiff, 
and  B.  C.  Shell,  judge  of  the  county  court  of  said  county,  and 
Albert  T.  Powell  and  S.  Y.  Gilliam  were  defendants. 
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Cousins,  then  being  sheriflf,  on  November  17th,  1881,  accepted 
the  office  of  sampler  of  tobacco  at  Moore's  warehoase,  in  Peters- 
burg. The  attention  of  Judge  Shell  being  called  to  this  fact  in 
open  court,  he  had  Cousins  summoned  to  show  cause  why  the 
judge  of  the  said  county  court  should  appoint  a  sheriff  in  his 
place.  On  February  20th,  1881,  the  judge  appointed  said  Powell 
crier,  and  next  day  appointed  said  Gilliam  sheriff  to  fill  vacancy 
occasioned  by  Cousins  accepting  the  office  of  sampler.  Cousins 
obtained  a  writ  of  prohibition  from  the  circuit  court  of  said 
county,  which,  after  rule  to  show  cause,  and  answer  of  Shell, 
judge,  on  April  12th,  1882,  adjudged  that  the  orders  entered  by 
said  judge  in  the  term  time  of  hJs  court,  on  20th  and  21st  days 
of  February,  1882,  appointing  Powell  crier,  and  Gilliam  sheriff, 
were  without  warrant  of  law  and  accordingly  null  and  void. 
To  that  judgment  the  said  judge  obtained  from  one  of  the  judges 
of  this  court  a  writ  of  error  and  supersedeas.  Opinion  states 
remaining  facts  and  proceedings. 

Collier  (k  Budd,  for  the  appellant. 

G.  S.  (t.  D,  M.  Bemardy  and  Jones  &  McKenney,  for  the  ap- 
pellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  On  the  17th  day  of  November,  1881, 
Henry  Cousins,  then  sheriff  of  Dinwiddie  county,  accepted  the 
office  of  sampler  of  tobacco,  at  Moore's  warehouse,  in  the  city  of 
Petersburg.  The  judge  of  the  county  court,  the  appellant  here, 
having  had  his  attention  called  to  this  acceptance  of  another 
office  by  the  said  sheriff,  who  had  qualified  to  the  same,  and 
given  bond,  as  required  by  law,  declared  the  office  of  sheriff 
vacant,  and  appointed  another  qualified  person  to  fill  the  same 
on  the  21st  day  of  February,  1882,  after  some  preliminary  pro- 
ceedings not  material  to  the  questions  involved  in  this  case. 
Vol.  Lxxvn — 42 
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Whereupon  on  the  15th  day  of  March,  1882,  Cousins,  the  sheriff, 
applied  to  the  circuit  court  of  Dinwiddie  for  a  writ  of  prohibi- 
tion, which  was  awarded.  From  that  order  of  the  circuit  court 
the  appellant  applied  to  this  court  for  a  writ  of  error  and  super- 
sedeaSj  which  was  awarded  on  the  twenty-third  of  May,  1882. 

The  first  question  raised  by  the  record  is,  did  the  said  sheriff 
of  Dinwiddie  county  vacate  his  office  by  accepting  and  qualify- 
ing to  the  said  office  of  sampler  of  tobacco  in  the  city  of  Peters- 
burg? 

The  record  shows  that  the  sampler  of  tobacco  was  required  by 
the  duties  of  his  office  to  be  present  in  the  city  of  Petersburg  the 
greater  part  of  his  time,  and  it  is  well  contended  that  the  office 
of  sampler  of  tobacco  of  the  city  of  Petersburg  was  an  office  in- 
compatible with  the  office  of  sheriff  of  the  county  of  Dinwiddie. 
But  the  sheriff  is  an  officer  of  a  county  established  by  the  consti- 
tution itself,  and  by  the  seventh  article  of  that  instrument,  sec- 
tion six,  it  is  provided  that  "sheriffs  shall  hold  no  other  office," 
so  that,  any  other  office  is  made  incompatible  with  the  office  of 
sheriff  by  the  constitution  of  the  state.  It  seems  to  be  conceded 
in  this  case  that  the  sheriff  forfeited  one  of  the  two  incompatible 
offices,  but  while  it  is  claimed  by  the  appellant  that  the  sheriff 
vacated  the  first  office,  to-wit,  that  of  sheriff,  it  is  on  the  other 
hand  claimed  by  the  appellees  that  he  forfeited  the  second  office, 
to-wit,  that  of  sampler  of  tobacco  in  the  city  of  Petersburg,  be- 
cause, as  he  held  the  office  of  sheriff  under  the  constitution  of 
the  state,  he  was  incapable  of  holding  the  other  office,  and  so 
did  not  hold  it,  merely  attempted  to  hold  it ;  and  this  is  the 
second  question  for  this  court  to  decide. 

This  question  is  not  new,  and  can  scarcely  now  be  said  to  be 
an  open  question. 

In  King  v.  Trelawney,  3  Burrows,  1616,  Lord  Mansfield  said: 
"It  seemed  to  him  very  strong  that,  if  two  offices  were  incom- 
patible, the  acceptance  of  the  latter  would  imply  a  surrender  of 
the  former." 

In  Millward  v.  Thatcher^  2  Term  Reps.  86,  Ashhurst,  J.,  says : 
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"  I  think  the  acceptance  of  the  latter  does  absolutely  and  ipso 
facto  avoid  the  former,  although  the  superior  office,  if  they  be 
incompatible ;  and  if  they  be  incompatible,  the  election  to  the 
latter  office  is  good,  because  the  acceptance  of  the  second  vacates 
the  first  office,  and  if  two  offices  be  incompatible  the  acceptance 
of  the  latter  vacates  the  former/'  It  is  not  necessary  that  there 
shall  be  a  judgment  of  amotion  when  an  office  has  been  forfeited 
by  removal,  or  the  acceptance  of  an  incompatible  office.  The 
acceptance  of  an  incompatible  office  actually  vacates  any  other 
office  which  the  officer  may  hold.  The  rule  has  been  stated  in 
broad  and  unqualified  terms  that  the  acceptance  of  an  incom- 
patible office,  by  whomsoever  the  appointment  or  election  might 
be  made,  absolutely  determined  the  original  office,  leaving  no 
shadow  of  title  in  the  possessor,  whose  successor  may  be  at  once 
elected  or  appointed,  neither  qiw  warranto  nor  amotion  being 
necessary.  See  Dillon  on  Municipal  Corporations,  section  164, 
and  Barnwall  &  Creswell  R  893;  77  New  York,  503;  2  Hill, 
93,  and  Angell  &  Ames  on  Corporations,  section  434.  It  does 
not  matter  that  the  party  had  and  could  have  no  legal  title  to 
the  second  office.  If  the  acceptance  of  an  incompatible  office, 
to  which  the  party  elected  has  a  good  title,  operates  as  a  sur- 
render or  deprivation  of  the  former  office,  the  acceptance  of  an 
office  to  which  he  has  no  title  will  have  the  same  legal  effect. 
See  the  case  of  Bex  v.  Hughes,  Barnwall  &  Creswell  893,  upon 
the  well-known  principle  that  "  a  party  shall  never  be  permitted 
to  take  advantage  of  his  own  wrong.'' 

The  record  shows  that  the  office  of  sampler  of  tobacco  was 
actually  held,  and  afterwards,  upon  the  institution  of  proceedings 
against  him,  actually  resigned  in  the  most  formal  way  by  a 
letter  to  the  governor,  which  is  in  the  record.  The  acceptance 
of  the  second  office  was  entirely  voluntary  on  the  part  of  the 
sheriff;  he  chose  the  latter  office,  and  by  his  own  act  gave  up, 
in  effect,  impliedly  resigned  the  first  "There  cannot  be  a 
stronger  instance  of  having  made  an  option  than  the  accepting 
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the  office  and  acting  under  it.  I  have  no  doubt  but  that  the 
intention  of  the  said  sheriff  was  to  keep  both  offices.  But  if  he 
be  mistaken  in  law,  and  choose  to  accept  the  last  office,  he  must 
abide  the  consequences,  for  it  is  his  own  act.''  See  opinion  of 
Butler,  J.,  in  Milward  v.  Thatchei^,  2  Term  Beps.  86.  Nor  does 
it  affect  the  case  that  he  (the  sheriff)  resigned  th^  office  of  sam- 
pler on  the  3d  day  of  February.  It  was  the  acceptance  of  the 
incompatible  office  and  liolding  the  same  for  even  so  brief  a 
space  of  time  that  forfeited  the  first  office,  and,  as  we  have  seen 
above,  created  an  actual  vacancy  in  the  same,  without  any  pro- 
ceedings to  remove  him  whatever,  by  quo  warranto  or  otherwise ; 
and  if  the  office  was  thus  vacant,  and  he  absolutely  out  of  it, 
he  could  in  no  manner  affect  the  first  office  by  what  he  did  with 
the  second,  since  resigning  one  office  could  not  put  a  party  in  an 
office,  nor  could  it  restore  him  to  one  he  had  actually  vacated. 
See  Commonwealth  v.  Sherrard,  4  Leigh,  643.  And  if  the  office 
of  sheriff  was  vacant,  it  was  the  duty  of  the  judge  under  the 
law  to  fill  such  vacancy  in  the  mode  prescribed  by  law. 

The  third  and  last  question  to  be  considered  is.  Did  the  circuit 
court  have  any  authority  to  award  the  writ  of  prohibition  in 
this  case?  Mr.  Blackstone  says:  "A  prohibition  is  a  writ 
issuing  properly  out  of  a  superior  court  to  an  inferior  court, 
commanding  them  to  cease  from  the  prosecution  of  a  suit  upon 
a  suggestion  that  either  the  cause  originally,  or  some  collateral 
matter  arising  therein,  does  not  belong  to  that  jurisdiction,  but 
to  the  cognizance  of  some  other  court.  This  writ  may  issue 
either  to  inferior  courts  of  common  law,  or  to  a  justice  or  jus- 
tices of  the  peace,  if  they  hold  plea  of  any  matter  above  their 
jurisdiction."  See  also  case  of  Miller  v.  MarshaUy  1  Virg.  Ca.  158. 
The  subject  matter  involved  herein  was  plainly  and  distinctly 
within  the  domain  of  the  county  court  judge  by  the  law.  It  is 
made  his  duty  by  statute  to  fill  a  vacancy  in  the  office  of  sheriff, 
and  if  he  erroneously  exercised  his  jurisdiction,  appeal  to  the 
higher  court  was  the  remedy.     If  he  had  any  jurisdiction  in  the 
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subject,  a  writ  of  prohibition  will  not  lie  to  correct  errors.  It  ie 
not  necessary  to  multiply  authorities  upon  a  propoBitiou  ao  well 
settled  as  this.  In  the  case  of  EllysoUy  ex  parfej  20  Grratt.  10, 
Judge  Joynes  said:  "If  a  county  or  corporation  court  has  such 
jurisdiction  in  any  case  of  a  contested  election,  tlie  petitioners 
have  no  right'  to  a  writ  of  prohibition.  Wt'  cannot  em^uire 
whether  the  corporation  court  of  Richmond  had  or  had  not  such 
jurisdiction  and  authority  in  the  particular  case.  That  would 
be  to  connect  the  writ  of  prohibition,  which  proceedB  upon  an 
excess  of  jurisdiction,  into  a  writ  of  error,  which  proceeds  upon 
an  error  in  the  exercise  of  jurisdiction." 

See  also  Hogan  v.  Guigon,  Judge,  29  Grat.  707,  where  the  last 
named  case  is  cited  with  approval ;  Supervisors  nf  Bedford  v, 
Wingfieldy  Judge,  27  Grat.  334,  and  High  on  Ex.  Rem,,  section 
772;  and  as  has  been  well  said  by  a  learned  judge  of  thiw  court, 
"this  court  will  always  discourage  and  put  ita  seal  of  diHappro- 
bation  upon  every  attempt  to  use  the  writ  of  proliibitiou  to  usurp 
the  functions  of  a  writ  of  error,  and  to  employ  it  as  a  process  to 
correct  the  error  of  inferior  tribunals,  instead  of  thi^  regular 
modes  by  appeals  and  writs  of  error." 

From  these  authorities  it  is  clear,  that  the  circuit  court  erred 
in  awarding  the  writ  of  prohibition  complained  of  herein,  and 
its  action  is  reversed  and  annulled. 

The  judgment  is  as  follows: 

This  day  came  the  plaintiff  by  his  counsel,  and  tlie  court 
having  maturely  considered  the  transcript  of  tiie  record  of  the 
judgment  aforesaid  and  the  arguments  of  counsel,  is  of  opinioUj 
for  reasons  stated  in  writing  and  filed  with  the  record,  tliat  the 
circuit  court  of  Dinwiddie  erred  in  awarding  the  writ  of  ]indiibi- 
tiori  in  this  case,  doth  adjudge  and  order  that  the  judgment  of 
the  said  circuit  court  of  Dinwiddie  be  reversed  and  annulledj 
and  that  the  plaintiff  in  error  recover  against  the  defendant  in 
error  his  costs  in  the  said  circuit  court. 
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And  this  court,  proceeding  to  enter  such  judgment  as  the  said 
circuit  court  should  have  entered,  doth  adjudge  and  order  that 
the  said  suit  in  the  said  circuit  court  be  dismissed,  and  that  the 
plaintiff  in  error  recover  against  the  defendant  in  error  his  costs 
expended  in  the  prosecution  of  his  writ  of  supersedeas  here, 
which  is  ordered  to  be  certified  to  the  said  circirit  court  of  the 
county  of  Dinwiddie. 

Judgment  reversed. 
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iUttmond. 

Blanton,  Com'r,  v.  Southern  Fertilizing  Company  a^d  ai£. 

March  29th,  1883. 

1.  Jurisdiction — Circuit  court  of  Richmond. — This   court    has  chancery 

jurisdiction  only  in  cases  where  it  may  be  necessary  or  proper  to  make 
certain  enumerated  officers  or  corporations  defendants.  The  commis- 
sioner of  agriculture  is  not  one  of  these. 

2.  Joint  Suit  — Such  suit  may  be  brought  by  two  or  more  of  a  class^  for 

benefit  of  all  similarly  affected.  Bull  v.  Read^  13  Gratt.  86.  By  some 
decisions  in  other  states  such  joint  suit  must  be  brought  by  such  persons 
to  avoid  multiplicity  of  suits  and  irreparable  damage.  McOung  v. 
Live  say  y  7  West  Va.  329. 

3.  Jurisdiction— i5^«?*/y  courts— Public  officers.— Q}\2A\Q^xy  has  jurisdictton 

to  enjoin  illegal  acts  of  an  officer  attempted  colore  officii.  A  suit 
against  an  officer  is  not  necessarily  a  suit  against  the  state^;?.  g.,  a  suit 
to  restrain  one  from  doing  unlawful  acts  under  color  of  an  executive 
office  — such  as  any  illegal  acts  of  the  commissioner  of  agricutture. 

4.  V.B,Gis\^\T\2KR— Commissioner  of  agriculture — Tags. — Chapter  249,  Acts 

1876-7,  establishing  the  department  of  agriculture  and  empowering  the 
commissioner  of  agriculture  to  make  all  necessary  rules  and  re^julations 
for  carr>'ing  out  the  intentions  of  the  act,  does  not  authorize  him  to  levy 
a  tax  upon  manufacturers  and  sellers  of  fertilizers  for  the  purpose  of 
raising  money  for  the  use  of  the  department,  in  the  shape  of  the  charge 
on  tags,  as  required  by  Rule  No.  2,  or  of  any  charge  on  such  tags. 

5.  Idem — Idem—  Tags  without  charge.— But  the  commissioner  hath  power  to 

enforce  the  use  of  a  tag  to  be  attached  to  each  package  of  fertilivier, 
showing  that  the  same  is  registered  in  the  department,  without  any 
charge  therefor. 

Appeal  from  decrees  of  the  chancery  court  of  the  city  of  Rich- 
mond, rendered  4th  August  and  7th  December,  1882,  iu  the 
suit  of  the  Southern  Fertilizer  Company,  Allison  &  AddisoOj 
and  A.  S.  Lee,  suing  for  themselves  and  all  other  mannfacturers 
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and  sellers  of  fertilizers,  who  will  share  the  costs  and  benefits 
thereof,  against  James  M.  Blanton,  commissioner  of  agriculture 
of  the  state  of  Virginia.  By  the  first  decree  an  injunction  was 
awarded  restraining  the  defendant  from  exacting  or  attempting 
to  exact  the  charge  for  certain  "tags,"  which  the  plaintiffs  were 
required  by  number  two  of  certain  rules  prescribed  by  him,  as  a 
condition  precedent  to  the  sale  of  their  goods  in  this  state  to 
purchase  from  said  commissioner  at  the  rate  of  five  cents  each, 
to  be  attached  to  each  package  containing  two  hundred  pounds 
or  less  of  the  fertilizer  to  be  sold. 

The  defendant  filed  a  demurrer  and  answer  to  the  bill. 
When  the  cause  was  matured  and  heard  on  it«  merits,  the 
chancery  court  overruled  the  demurrer  and  perpetuated  the  in- 
junction. 

Attorney-General  F,  S,  Blair,  for  the  appellant. 

Guy  dk  Gilliamy  John  Howard,  and  Charles  Marshall,  for  the 
appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  appellant,  in  his  petition  for  appeal,  makes  three  assign- 
ments of  error — viz. : 

1st.  "  The  demurrer  to  the  said  bill  should  have  been  sustained, 
as  it  is  clear  that  the  said  chancery  court  of  Richmond  has  no 
jurisdiction  of  the  case.  The  state  can  only  be  sued  by  her  con- 
sent and  in  such  tribunals  as  she  may  choose.  The  department 
of  agriculture  is  a  regular  state  bureau,  authorized  by  the  con- 
stitution of  Virginia  and  by  the  act  of  assembly  1876-7,  page 
240.  By  the  Code  of  1873,  chapter  forty-four,  section  seven, 
page  417,  it  will  be  found  that  the  circuit  court  of  Richmond  is 
selected  as  the  forum  for  all  suits  against  the  state  or  her  public 
boards,  bureaus,  and  departments."     And, 

2d.  "The  use  of  the  names  of  the  Southern  Fertilizing  Com- 
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panj  of  Virginia,  of  Allison  &  Addison,  and  A.  S.  Lee,  as  co- 
complainants,  was  a  misjoinder  of  parties,  and  is  one  of  that 
class  of  cases  where  several  suits  should  have  been  brought." 

We  think  the  demurrer  was  properly  overruled. 

The  circuit  court  of  Richmond  has  no  chancery  jurisdiction, 
except  in  suits  in  which  it  may  be  necessary  or  proper  to  make 
certain  enumerated  officers,  or  public  corporations,  parties  defen- 
dant. See  section  four,  chapter  155,  page  1042,  Code  of  Virginia 
1873  ;  Ragland  v.  Brodnax,  29  Grratt.  401.  The  commissioner 
of  agriculture  is  not  one  of  the  enmnerated  officers  or  corpora- 
tions ;  and,  therefore,  is  not  within  the  exception.  The  mode  of 
suing  adopted  in  this  case,  and  the  general  jurisdiction  of  a  court 
of  equity  in  such  a  case  afi  this,  are  well  settled  by  numerous 
authorities.  See  BvM  v.  Read,  13  Gratt.  86-87 ;  Goddin  v. 
Crump,  8  Leigh,  120 ;  Johnson,  dec.  v.  Drummond,  <tc,,  20  Gratt. 
419-428 ;  liedd,  dec.  v.  Supervisors  of  Henry  County,  31  Gratt. 
697-698;  High  on  Injunctions,  section  796.  That  equity  has 
jurisdiction  to  enjoin  illegal  acts  of  an  officer  attempted  to  be 
done,  colore  officii,  see  High  on  Injunctions,  section  796;  and 
to  enjoin  action  under  an  invalid  requirement,  see  Goddin  v. 
Crump,  8  Leigh,  120.  Bull  v.  Bead,  13  Gratt.  78;  F^jre  v. 
Jacob,  sheriff,  14  Gratt.  423  ;  Bedd  v.  Supervisors,  (i'c,  31  Gratt. 
697-8;  Cooley  on  Taxation,  546,  note  1. 

That  a  joint  suit  may  be  brought  by  two  or  more  parties  of  a 
class  for  the  benefit  of  all,  similarly  affected  (as  charged  in  the 
bill)  see  the  same  Virginia  Cases,  and  particularly  Bull  v. 
Read,  13  Grat.  86,  the  leading  case.  And  that  such  a  joint  suit 
must  be  brought  by  persons  similarly  affected,  to  avoid  a  multi- 
plicity of  suits  and  irreparable  damage,  see  McClung  v.  Livesay, 
7th  West  Va.  329-333;  Wood  v.  Draper,  24  Barb.  187;  S.  C. 
4  Abb.  Pr.  Rep.  322;  Kerr  on  Injunctions,  199-200. 

That  a  suit  against  an  officer  of  the*  state  is  not,  necessarily,  a 

suit  against  the  state.     See   Osborne   v.   Bank  of   U.   S.,   9th 

Wheaton,  816;  Davis  v.  Gray,   16  Wallace,  220;   Board  of 

Liquidation  v.  McComb,  92  U.  S.  531,  and  the  case  stated  in  the 

Vol.  lxxvii — 43 
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bill  is,  in  fact,  a  suit  to  restrain  an  individual  from  the  exercise 
of  unlawful  acts,  under  color  and  cover  of  an  executive  office. 
The  demurrer  admits  the  facts  charged  in  the  bill,  and  if  the 
acts  attempted  to  be  done  by  the  commissioner  of  agriculture  in 
the  exercise  of  his  office  be  illegal,  the  jurisdiction  of  the  chancery- 
court  of  Richmond  to  granl;  and  enforce  a  perpetual  injunction, 
is  plain  and  unquestionable. 

This  disposes  of  the  demurrer. 

3d.  The  third  assignment  of  error  by  the  appellant  makes 
up  the  issue  on  the  merits  of  this  case,  and  asserts  the  validity 
of  rule  "No.  2,"  prescribed  by  the  commissioner  of  agricul- 
ture, which  is  in  these  words:  "Every  package  of  fertilizer 
offered  for  sale,  to  be  used  for  agricultural  purposes  in  this  state? 
mvst  have  appended  a  tag  showing  that  the  same  is  registered 
in  the  department.  Tags  will  be  prepared  by  the  commissioner 
of  agriculture,  who  will  furnish  the  same  to  persons  selling,  or 
proposing  to  sell,  fertilizers,  on  payment  of  Jive  cents  for  each 
tag,  to  be  appended  to  packages  of  two  hundred  pounds  or  less. 
Packages  containing  more  than  two  hundred  pound  will  require 
a  special  tag,  which  will  be  prepared  and  charged  fat*  in  propor- 
tion to  the  excess  over  two  hundred  pounds.*' 

This  is  the  rule  (and  the  only  one)  charged  in  the  bill  to  be 
illegal  and  oppressive,  and  it  is  the  only  one  of  all  the  rules  and 
regulations  prescribed  and  promulgated  by  the  commissioner  of 
agriculture,  about  which  there  is  any  contention ;  and  it  is  the 
only  one  affected  by  the  injunction. 

The  department  of  agriculture  was  established  by  act  of  the 
general  assembly  of  Virginia,  approved  29th  March,  1877,  en- 
titled an  "act  to  establish  a  department  of  agriculture,  mining 
and  manufacturing  for  the  state."  Acts  1876-7,  page  240;  and 
this  controvery  has  arisen  upon  the  construction  of  that  act. 

The  only  portions  of  the  act  important  to  consider,  in  review 
of  the  proceedings  in  the  court  below  complained  of  by  appel- 
lant, are  sections  five  and  six. 

Section  5.  "That  the  commissioner   shall   be  empowered  to 
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make  all  necessary  rules  and  regulations  for  the  purpose  of  car- 
rying out  the  design  and  intentions  of  this  act." 

Section  6.  "  That  for  the  purpose  of  practically  carrying  out 
the  design  for  which  this  department  of  agriculture  is  instituted 
in  this  state,  an  appropriation  is  herehy  made  for  the  support 
and  maintenance  of  said  department,  and  for  the  payment  of 
employes  that  it  will  be  necessary  to  employ  to  properly  carry 
out  the  intentions  of  this  act,  five  thousand  dollars  per  annum, 
and  no  greater  amount  shall  be  expended  for  the  purposes  em- 
braced within  this  act  during  any  one  year.  Said  amount  shall 
be  especially  appropriated  from  the  treasury  for  said  purpose, 
and  shall  be  counted  as  an  annual  expense  of  the  state;  and 
said  amount  shall  be  drawn  from  the  state  treasury  by  the  com- 
missioner, under  rules  to  be  established  for  said  commissioner  by 
the  governor.*' 

Under  the  power  given  by  the  said  fifth  section  of  the  act,  the 
commissioner  of  agriculture  claims  the  right  and  authority  to 
prescribe  and  enforce  the  said  rule  "No.  2."  The  appellees,  who 
are  complainants  below,  being  manufacturers  and  sellers  of  fer- 
tilizers, complain  that  this  "Rule  No.  2,"  of  the  series  pre- 
scribed by  the  commissioner  of  agriculture,  is  illegal,  unjust,  and 
oppressive.  The  appellant,  in  his  answer  to  the  bill,  denies  that 
the  said  "  Rule  No.  2,"  or  any  of  them,  is  illegal  or  unjust,  or 
oppressive ;  and  asserts  that  he  is  clothed  with  full  power  and 
authority  by  law  to  adopt  and  enforce  them. 

It  is  shown  in  the  record  that  the  tags  which  the  commissioner 
requires  the  sellers  of  fertilizers  to  buy  from  him,  at  the  price  of 
Jive  cents  each,  cost  the  commissioner  less  than  one-fourth  of  a 
cent  apiece — that  is,  less  than  one-twentieth  of  the  price  which 
he  exacts  for  them — and  that  not  less  than  70,000  tons  of 
fertilizers  are  annually  sold  in  this  state — probably,  indeed,  a 
a  larger  amount — a  large  part  of  which,  too,  is  manufactured  in 
this  state.  And  that  the  commissioner  would  realize  from  the 
sale  of  tags,  annually,   not  less  than  $35,000,  of  which  more 
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than  nineteen-twentieths  would  be  clear  profit.  The  appellant, 
in  his  answer  in  the  court  below,  claims  that  the  power  to  make 
rules  and  regulations  to  carry  out  the  design  and  intentions  of 
the  act  necessarily  embraces  the  right  to  raise  funds  for  the  pay- 
ment of  the  expenses  of  the  department,  as  well  as  to  regulate 
the  official  details  thereof;  and,  in  fact,  in  his  said  answer  he 
explicitly  and  boldly  admits  that  the  object  and  purpose  of 
the  requirement  of  "Rule  No.  2  "  was  largely,  if  not  altogether, 
to  raise  money  for  his  department.  (See  whole  answer;  but 
particularly  on  pages  28,  29,  30  of  the  record.) 

An  examination  of  the  act  will  not  justify  this  bold  assump- 
tion of  power,  and  the  extraordinary  act  of  the  commissioner  to 
raise  money,  at  his  o>vn  discretion,  for  the  purposes  of  his  own 
department. 

The  sixth  section  of  the  act,  after  appropriating  the  sum  of  five 
thousand  dollars  annually,  "for  the  support  and  maintenance 
of  the  said  department,  and  for  the  payment  of  the  employes 
that  it  will  be  necessary  to  employ  to  properly  carry  out  the  in- 
tentions of  the  act,'*  expressly  declares,  "anrf  no  greater  amount 
shall  be  expended  for  the  purposes  embraced  within  this  act 
during  any  one  year  J' 

The  commissioner  proposes,  by  his  own  authority,  to  raise  the 
additional  sum  of  at  least  $35,000  every  year,  and  to  expend  it 
for  the  purposes  embraced  within  the  act. 

The  rules  and  regulations  which  the  commissioner  is  author- 
ized to  make,  must  be  in  subordination  to  the  statute  conferring 
his  power,  and  must  be  consistent  and  harmonious  with  the 
spirit  and  policy  of  the  act  which  they  are  designed  to  enforce 
and  fulfill;  but  the  charge  in  rule  ''No.  2"  is  not  only  in- 
consistent with  and  repugnant  to  the  act,  but  is  utterly  sub- 
versive of  the  express  provisions  of  it.  There  is  absolutely 
nothing  upon  which  the  charge  imposed  by  rule  "No.  2"  can 
rest.  The  act  of  the  legislature  is  plain,  express  and  unam- 
biguous, and,  certainly,  by  no  force  or  torture  of  construction 
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does  it  imi>ose  any  burden  or  tax  upon  the  citizens  and  the  large 
and  important  industries  of  the  state,  at  the  discretion  and  dis- 
pensation of  the  commissioner  of  agriculture. 

The  commissioner  avers,  in  his  answer,  that  large  sums  of 
money  are  necessary  to  carry  out  the  purposes  and  duties  im- 
posed upon  his  department,  and  he  declares  that  the  annual 
legislative  appropriation  is  utterly  insufficient  for  the  multifa- 
rious duties  and  demand  of  his  office.  This  may  be,  and  indeed, 
obviously,  is  very  true;  yet  the  remedy  is  in  the  legislative  will 
and  wisdom,  and  not  in  the  dangerous  discretion  and  dictate  of 
the  commissioner  of  agriculture  to  levy  a  tax  upon  the  industries 
of  citizens  of  the  state  who  have,  in  all  respects,  literally  and 
obediently  complied  with  all  the  requirements  of  the  law.  The 
power  claimed  by  the  commissioner  of  agriculture  is  of  great 
magnitude  and  importance,  and  is  without  limit  or  restriction, 
other  than  his  own  will  and  estimate  of  the  necessity  for  rev- 
enue for  his  department.  We  do  not  question  the  motives  of 
the  commissioner,  nor  do  we  impute  to  him  any  design  other 
than  the  patriotic  purpose  to  carry  out  the  scope  and  intent  of 
the  act  creating  his  office  and  defining  its  multitudinous,  oner- 
ous and  expensive  duties,  but  we  differ  from  his  construction  of 
the  law,  and  we  draw  nothing  but  the  impassable  line  between 
legitimate  and  illegitimate  functions  of  office. 

The  commissioner  of  agriculture  refers  to  the  Georgia  law  and 
regulations  for  the  agricultural  department  of  that  state  as  the 
prototype  of  the  Virginia  act  and  of  his  rules  and  regulations, 
but  the  Georgia  law  expressly  provides,  that  the  commissioner  of 
agriculture  of  that  state  shall  appoint  inspectors  of  fertilizers  at 
such  places  as  he  may  deem  necessary,  &c. ;  and  the  seventh 
section  enacts,  "the  fees  for  inspecting  fertilizers  and  chemicals 
shall  be,  uniformly,  fifty  cents  per  ton,  which  fees  shall  be  paid 
by  the  manufacturer,  agent  or  dealer  procuring  the  inspection." 
There  is  not  only  the  conspicuous  absence  of  this  provision  for 
the  Virginia  law,  but  the  legislature  was  most  careful  and  ex- 
plicit in  declaring  that  the  analysis  which  it  is  the  duty  and, 
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perhaps,  the  sole  duty  of  the  commissioner  to  make,  shall  "6e 
free  of  expensey 

The  fifth  section  of  the  act  of  assembly  to  establish  a  de- 
partment of  agriculture,  mining  and  manufacturing  for  the  state, 
approved  March  29th,  18*77,  says,  ^'that  the  commissioner  shall 
be  empowered  to  make  all  necessary  rules  and  regulations  for 
the  purpose  of  carrying  out  the  design  and  intentions  of  this 
act";  and  under  this  authority  he  has  the  full  power  and  dis- 
cretion to  prescribe  and  enforce  the  use  of  the  tag,  as  he  has 
done  in  "  Rule  No.  2  "  ;  and  while  the  chancery  court  of  Rich- 
mond did  not  err  in  perpetuating  the  injunction  forbidding  and 
restraining  the  commissioner  of  agriculture,  James  M.  Blanton, 
from  exacting,  or  attempting  to  exact,  the  charge  for  tags,  as  re- 
quired by  "  Rule  No.  2,"  or  any  charge  whatever  for  the  tags 
prescribed;  yet,  we  think  that  the  last  clause  of  the  injunction, 
in  the  words,  "and  also  from  attempting  in  any  way  to  enforce 
said  rule  (No.  2),"  is  erroneous,  in  that  it  restrains  the  commis- 
sioner of  agriculture  from  the  exercise  of  his  undoubted  discre- 
tion, under  the  law,  to  prescribe  and  enforce  the  me  of  the  tag, 
without  charge  for  the  same. 

We,  therefore,  affirm  the  decree  of  the  chancery  court  of  Rich- 
mond rendered  in  this  cause  December  7th,  1882,  and  perpetuate 
the  injunction  therein  expressed,  except  as  to  the  said  last  clause, 
which  is  erroneous,  and  is  hereby  dissolved. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  there  are  no  errors  in  the  said  decrees  in 
perpetuating  the  injunction  forbidding  and  restraining  the  com- 
missioner of  agriculture,  James  M.  Blanton,  from  "  exacting  or 
attempting  to  exact  the  charge  for  tags  as  required  by  Rule  No. 
2,  or  any  charge  whatever  for  the  tags  prescribed,"  but  that  the 
fiause  in  the  injunction  order  in  the  words,  "  and  also  from  at- 
tempting in  any  way  to  enforce  said  Rule  No.  2,"  is  erroneous. 
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It  is,  therefore,  decreed  and  ordered  that  said  decrees  he 
amended  by  striking  therefrom  the  words  "and  also  from  at- 
tempting in  any  way  to  enforce  said  rule,"  and,  as  so  amended, 
be  affirmed  without  damages  or  costs. 

Which  is  ordered  to  be  certified  to  the  said  chancery  court  of 
the  city  of  Richmond. 

Affirmed  in  part. 
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Scott  v.  The  Commonwealth. 

Januar>'  25th,  1883. 

1.  Criminal    Proceedings— /«^«V/#«^«/.— An  indictment  for  a    statutory 

offence,  charging  the  offence  in  the  language  of  the  statute,  is  sufficient. 

2.  Idem— /^^w.— An  indictment  under  Code  1873,  chapter  192,  section  seven. 

for  lewd  and  lascivious  cohabitation,  may  be  either  join/  or  separate. 

3.  Idem— Evidence — Postmaster.— United  States  postmaster  in  Virginia  is  a 

competent  witness  as  to  matters  outside  the  special  affairs  of  his  office. 

4.  Idem-— Evidence— Facts. — Where  the  evidence,  not  the  facts,  is  certified, 

the  appellate  court  will  not  reverse  the  judgment,  unless  after  rejecting 
all  the  parole  evidence  of  the  exceptor,  and  giving  full  faith  and  credit 
to  that  of  the  adverse  party,  the  decision  of  the  court  below  shall  appear 
to  be  wrong. 
• 

Error  to  judgment  of  the  judge  of  the  circuit  court  of  Cul- 

peper  county,  in  vacation,  refusing  the  application  of  William 

H.  Scott  for  a  writ  of  error  to  a  judgment  of  the  county  court  of 

said  county  rendered  16th  May,  1882,  imposing  on  him  a  fine  of 

^75  and  costs  on  an  indictment  for  a  misdemeanor.     Opinion 

states  the  facts. 

Barbour  dt  Jeffries,  for  the  appellant. 

Attorney- General  F,  8,  Blair,  for  the  commonwealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

A  transcript  of   the   record  in    this  case   certifies   to   this 
court  that  the  said  Scott  was,  at  the  March  term,  1882,  of  the 
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county  court  of  Culpeper  county,  indicted  for  unlawful,  lewd  and 
lascivious  associating  and  cohabiting  with  one  Retta  Jackson; 
the  said  William  H.  Scott  and  Retta  Jackson  not  being  married 
to  each  other — against  the  peace  and  dignity  of  the  common- 
wealth  of  Virginia;  that  at  the  May  term,  1882,  the  waid  de- 
fendant, Scott,  moved  the  said  court  to  quash  the  iu'li*  tmenl, 
which  motion  was  overruled  by  the  court.  Thereupon  the  said 
defendant,  Scott,  demurred  generally  to  the  indictment^  which 
said  demurrer  was  overruled  by  the  court.  Whereupon  the 
said  defendant,  Scott,  pleaded  not  guilty  to  the  indictment,  and 
a  jury,  sworn  to  try  the  issue  of  not  guilty,  returned  a  verdict  of 
guilty  against  the  said  defendant,  Snott,  and  fixed  hi^  finy  at 
seventy-five  dollars.  Whereupon  the  said  defendant^  Scott, 
moved  the  court  to  set  aside  the  verdict  of  the  jury  diui  grant 
him  a  new  trial  on  the  ground  that  the  verdict  of  the  jury  was 
contrary  to  the  law  and  evidence,  which  motion  the  court  over- 
ruled, and  entered  judgment  that  the  commonwealth  of  Virginia 
recover  of  the  defendant,  Scott,  the  sum  of  seventy-five  dollarSf 
amount  of  fine  assessed  by  the  jury,  and  the  costs  in  this  behalf 
expended. 

An  application  for  a  writ  of  error  and  aupersedean  to  said 
judgment  was  presented  to  the  judge  of  the  circuit  court  of  Cul- 
pejier  county,  in  vacation,  and  was  refused.  It  is  here  now  for 
review  upon  a  writ  of  error  and  supersedeas  by  this  court. 

It  is  urged  by  the  plaintiff  in  error,  Scott,  that  *'the  iadict- 
ment  is  wholly  insufficient,  illegal  and  defective,  and  t  ven  fails 
to  set  forth  any  offence  made  penal  by  the  laws  of  Virginia." 
The  indictment  is  for  a  statutory  offence,  and  it  follows  the 
language  of  the  statute,  and  is,  we  think,  sufficiently  full  and 
precise.     Code  of  Virginia,  1873,  section  7,  chapter  192. 

The  second  assignment  of  error  is,  that  the  indictment  was 
against  Scott  separately,  and  not  against  Scott  and  the  woman 
(Jackson)  jointly.  We  do  not  think  that  this  is  error.  Under 
the  said  seventh  section  of  chapter  192  of  the  Code  of  Virginia, 
1873,  page  1208,  a  separate  indictment  is  good;  and  that  it  may 
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be  either  joint  or  separate  is  well  settled.  Wharton's  Crim. 
Law,  2d  vol.,  eighth  edition,  section  1730,  and  note  2:  section 
1742-8.  Bishop  on  Stat.  Crimes,  section  692-722:  section  71-2. 
5  Ran.  634 ;  '2  Gratt.  555 ;  7  Qratt.  589. 

The  third  error  assigned  is,  that  the  postmaster  (Cochran)  at 
Culpeper  courthouse  was  admitted  to  testify  in  the  case.  A  post- 
master of  the  United  States  in  Virginia  is  a  citizen  of  Virginia, 
and  is  a  competent  witness.  There  is  nothing  in  the  laws  of 
Virginia,  or  of  the  United  States,  to  close  his  eyes  and  ears  and 
mouth  against  the  observation  or  disclosure  of  facts  and  occur- 
rences in  every  day  life,  outside  of  the  mere  special  affairs  of 
his  office. 

The  fourth  and  only  other  assignment  of  error  in  the  record 
is,  that  the  "evidence  was  wholly  insufficient  to  authorize  a 
verdict  against  the  petitioner.'*  The  record  in  the  case  does  not 
certify  the  facts  proved;  but  does  detail  the  evidence  out  of  the 
mouths  of  the  witnesses  as  given  by  them  in  court  upon  the 
trial  of  the  case.  "In  such  case  (where  the  evidence  is  certified) 
the  appellate  court  will  not  reverse  the  judgment,  unless,  after 
rejecting  all  the  parol  evidence  of  the  exceptor,  and  giving  full 
faith  and  credit  to  that  of  the  adverse  party  (the  commonwealth) 
the  decision  of  the  court  below  shall  appear  to  be  wrong."  See 
opinion  of  Moncure,  P.,  in  Bead  v.  Commonwealth^  22  Gratt. 
924,  and  the  numerous  cases  therein  cited.  But  we  think,  upon 
the  merits  of  the  case,  the  jury  was  well  warranted  in  its  ver- 
dict ;  for  it  was  proven  by  the  commonwealth  that  the  appellant, 
Scott,  a  lohite  man,  admitted  that  Jackson,  a  colored  woman,  was 
his  wife ;  that  they  lived  together;  that  he,  Scott, admitted  that 
Jackson's  daughter  was  his  child ;  that  he  carried  hei*  mail  to 
her  from  the  post-office,  and  that  he  familiarly  associated  with 
the  woman^  Jackson,  and  was  reported  to  live  with  her  as  man 
and  wife. 

The  judgment  of  the  county  court  of  Culpeper  county  is  af- 
firmed, 

Jm)aMENT   AFFIRMED. 
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KiLPATRICK   AND   AI£.    V.    SmITH    AND   ALS. 
March  29th,  1883. 

Constitution— Q^r^r^ — Terms.^udges  and  all  other  officers  elected 
or  appointed,  are  empowered  by  article  six,  section  twenty-five  of  the 
constitution  of  this  state,  to  continue  to  discharge  the  duties  of  thetr 
offices  a/ter  their  terms  of  service  have  expired,  until  their  successors 
have  qualified,  and  no  longer.    Johnson  v.  Mann,  Judge,  supra ^  p.  365. 

Idkm — State  Board  0/  Education.— ArXxcXe  nine,  section  two  of  the  consti- 
tution, provides  for  a  board  of  education  composed  of  the  governor, 
superintendent  of  public  instruction,  and  attorney -general,  and  prescribes 
its  duties ;  and  section  twelve  directs  that  the  general  assembly  shall 
make  all  needful  rules  and  regulations  to  carry  into  effect  the  public 
free  school  system  provided  for  by  this  article. 
.  Legislature— j9<7ar^  0/  Education— Duties, — Acts  1869-70,  chapter  259, 
section  two,  declares  that  the  public  free  school  system  shall  be  admin- 
istered by  a  board  of  education,  a  superintendent  of  public  instruction, 
county  superintendents  of  schools,  and  district  school  trustees;  and 
section  seven  prescribes  the  duties  of  the  board  of  education^  among 
which  is  that  of  appointing  and  removing  district  school  trustees,  until 
otherwise  provided. 

'DiSTKicns— Trustees— Vacancies — City  Council— Board  0/  Education. — 
Acts  1870-71,  chapter  308,  section  three,  makes  each  city  ward  a  school 
district;  section  seven  provides  that  all  vacancies  maybe  supplied  at 
any  time  within  sixty  days  after  occurrence,  by  the  city  council*  which 
shall  divide  the  trustees  into  three  classes,  to  hold  office,  one,  two  and 
three  years  respectively,  and  enacts  that,  "should  the  city  coundl  in  any 
case  fail  to  act  within  the  time  prescribed,  it  shall  be  the  duty  of  the 
board  of  education  to  fjU  the  vacancy  or  vacancies  without  further  de- 
lay." 

Office — Injunction— Quo  l^arranto. — Where  title  to  office  is  the  point  in 
controversy,  the  remedy  is  not  by  injunction,  but  at  law,  by  information 
in  the  nature  of  quo  warranto. 
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6.  Case  at  Bar. — In  1870  the  board  of  education  appointed  E.  and  five  others 
trustees  for  the  city  of  Portsmouth— three  for  each  ward.  City  council 
failed  to  divide  them  into  three  classes.  They  continued  till  June,  1882, 
when  city  council  created  a  new  board  of  school  trustees.  In  July, 
1882,  the  board  of  education  appointed  K.  and  eleven  others  school 
trustees— three  for  each  ward,  the  wards  having  been  increased  to  four — 
for  said  city;  who  duly  qualified,  organized,  and  entered  upon  their 
duties.  In  August,  1882,  E.  and  the  five  other  appointees  of  the  city 
council  obtained  from  the  judge  of  the  hustings  court  of  Portsmouth  an 
injunction  inhibiting  K.  and  his  eleven  co-trustees  from  acting  as  mem- 
bers of  the  school  board  of  Portsmouth,  &c.  Defendants  demurred  and 
answered.  The  hustings  court,  on  28th  December,  1882,  hearing  the 
cause,  overruled  the  demurrer  and  perpetuated  the  injunction.  On  ap- 
peal to  this  court — 

Held: 

1.  As  this  case  involved  the  question  of  title  to  office,  injunction  was 

not  the  proper  remedy,  and  th*e  demurrer  to  the  bill  should  have 
been  sustained  and  the  bill  dismissed. 

2.  The  appointment  of  E.  and  his  five  associates  by  the  city  council 

was  without  authority  of  law,  and  void. 

3.  The  appointment  of  K.  and  his  eleven  co-trustees  by  the  board  of 

education  was  pursuant  to  law,  and  is  valid. 

Appeal  of  Thomas  J.  Kilpatrick  and  others  from  decree  of 
hustings  court  of  the  city  of  Portsmouth,  rendered  28th  Decem- 
ber, 1882,  in  a  chancery  cause  in  which  0.  V.  Smith  and  others 
were  plaintiflFs,  and  the  petitioners  and  others  were  defendants. 
In  1870  the  state  board  of  education  appointed  six  school  trus- 
tees for  that  city,  which  had  then  only  two  wards.  The  city 
council  did  not  designate  which  of  the  trustees  were  to  go  out 
of  office  in  one,  which  in  two,  and  which  in  three  years.  They 
and  the  successors  of  such  as  died  in  the  meantime,  held  over 
as  such  trustees  until  June,  1882,  when  the  city  council  appointed 
0.  V.  Smith  and  five  others  such  trustees.  The  board  of  educa- 
tion claimed  that  as  the  city  council  did  not  supply  the  vacan- 
cies in  the  offices  of  the  trustees  first  by  the  board  appointed, 
within  sixty  days  from  their  occurrence,  the  city  council  had  no 
authority  afterwards  to  supply  them,  and  that  the  right  so  to  do 
had  devolved  on  the  board  of  education.     Hence,  in  July,  1882, 
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the  board  of  education  appointed  Thomas  J.  Kilpatrick  and 
eleven  others — three  for  each  of  the  four  city  wards — such  school 
trustees,  who  duly  qualified,  organized  and  entered  on  their  duties. 
But  O.  V.  Smith  and  the  five  other  appointees  obtained  an 
injunction  from  the  judge  of  the  hustings  court  of  the  city  in- 
hibiting Kilpatrick  and  his  eleven  associates  from  acting  as  such 
trustees,  &c.  The  defendants  demurred  on  the  ground  that  quo 
uHu^anto,  not  injunction,  was  the  remedy  for  the  plaintiifs  claim- 
ing the  right  to  these  offices,  and  they  answered  setting  up  tlie 
invalidity  of  the  appointment  of  the  plaintiffs  and  the  validity 
of  their  own  appointment.  At  the  hearing  the  hustings  court 
overruled  the  demurrer,  and  perpetuated  the  injunction.  From 
this  decree,  Kilpatrick  and  his  co-trustees  obtained  an  appeal 
and  supersedeas. 

Opinion  fully  states  the  other  facts  and  the  proceedings  in  the 
ease. 

C.  W.  Murdaugh^  and  «/.  W,  HappeVy  for  the  appellants. 

L,  R.  &  A,  S,  WaftSf  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  two  classes  of  persons,  each  claiming 
to  constitute  rightfully  the  board  of  school  trustees  for  the  city 
of  Portsmouth. 

Viewing  with  just  concern  the  great  importance  to  the  8tatt* 
of  a  system  of  public  free  education,  the  people  of  Virginia, 
through  their  representatives,  in  convention  assembled,  tor  the 
first  time  in  the  history  of  this  commonwealth,  gave  special 
significance  to  their  appreciation  of  the  subject  by  canning  it  to 
be  provided,  in  specific  mandatory  terms,  in  the  constitution  now 
in  force,  that  the  general  assembly  should,  at  its  first  session 
thereunder,  provide  by  law,  a  uniform  system  of  public  free 
schools.     To  this  subject  the  ninth  article  of  the  constitution  is 
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entirely  devoted.  A  brief  summary  of  some  of  its  many  strik- 
ing provisions,  will  greatly  aid  in  demonstrating  the  justness  of 
the  conclusion  arrived  at  in  this  case. 

The  first  section  of  said  article  makes  it  obligatory  upon  the 
general  assembly  to  elect  on  joint  ballot,  within  thirty  days 
after  its  organization,  under  the  present  constitution,  and  every 
four  years  thereafter,  a  superintendent  of  public  instruction  for 
the  state  at  large,  and  gives  to  him  the  general  supervision  of 
public  free  school  interests  of  the  state,  and  requires  him  to  re- 
port to  the  general  assembly  for  its  consideration,  within  thirty 
days  after  his  election,  a  plan  for  a  uniform  system  of  public 
free  schools. 

The  second  section  declares,  that  "there  shall  be  a  board  of 
education,  composed  of  the  governor,  superintendent  of  public 
instruction  and  attorney-general,  which  shall  appoint  and  have 
power  to  remove,  for  cause  and  upon  notice  to  the  incumbents, 
subject  to  the  confirmation  of  the  senate,  all  county  superin- 
tendent of  public  free  schools ;"  and  further  provides,  that  such 
board  shall  have,  regulated  by  law,  the  management  and  in- 
vestments of  all  school  funds,  and  such  supervision  of  schools  of 
higher  grades  as  the  law  shall  provide. 

The  third  section  provides :  *'  The  general  assembly  shall  pro- 
vide by  law,  at  its  first  session  under  this  constitution,  a  uni- 
form system  of  public  free  schools,"  &c. 

The  fourth  section  reads:  "The  general  assembly  shall  have 
power,  after  a  full  introduction  of  the  public  free  school  system, 
to  make  such  laws  as  shall  not  permit  parents  and  guardians  to 
allow  their  children  to  grow  up  in  ignorance  and  vagrancy." 

Passing  over  other  sections  which  impose  further  important 
duties  upon  the  general  assembly,  such  as  the  establishment  of 
normal,  agricultural  and  other  schools  necessary  to  the  public 
good,  of  providing  for  uniformity  of  text  books,  the  furnishing 
of  school-houses  with  such  apparatus  and  library  as  may  be 
necessary,  and  requiring  the  general  assembly  to  provide  and 
set  apart  a  permanent  and  perpetual  fund  for  the  support  of  free 
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schools,  we  come  to  the  twelfth  section  of  said  article,  which 
reads:  "The  general  assembly  shall  fix  the  salaries  and  pre- 
scribe the  duties  of  all  school  officers,  and  shall  make  all  need- 
ful laws  and  regulations  to  carry  into  effect  the  public  free 
school  system  provided  for  by  this  article." 

Taking  these  several  clauses  of  the  ninth  article  of  the  consti- 
tution together,  their  meaning  is  so  obvious  that  there  is  no 
room  for  doubt  as  to  any  one  of  them.  They  show  the  design  of 
the  framers  of  that  instrument  to  have  been  that  the  board  of 
education  should  be  made  the  efficient  supervisory  influence  in 
the  conduct  and  management  of  the  public  free  school  system. 
There  is  but  one  limitation  upon  its  power — that  of  requiring  the 
confirmation  of  the  senate  in  the  appointment  and  removal  of 
county  superintendents  of  schools.  Then,  the  grant  of  power 
by  the  twelfth  section  of  said  article,  to  the  general  assembly,  to 
"  make  all  needful  laws  and  regulations,"  is  so  broad  that  every- 
thing essential  to  the  success  of  the  patriotic  scheme  of  public 
free  education  is  embraced,  as  was  designed  by  the  framers  of 
our  constitution. 

With  commendable  promptness,  the  general  assembly,  at  its 
first  session  under  the  constitution,  passed  an  act  entitled  *^  an 
act  to  establish  and  maintain  a  uniform  system  of  public  free 
schools."     Acts  1869-70,  ch.  259,  p.  402. 

That  act  is  broad,  comprehensive,  patriotic.  By  the  first  sec- 
tion thereof  it  is  declared,  "that  there  shall  be  established  and 
maintained  in  this  state  a  uniform  system  of  public  free  schools." 

The  second  section  enacts  that,  "  the  public  free  school  system 
shall  be  administered  by  the  following  authorities — to-wit.,  a 
board  of  education,  a  superintendent  of  public  instruction,  county 
superintendent  of  schools,  and  district  school  trustees." 

The  third  section,  following  the  language  of  the  constitution, 
declares  that  "  the  board  of  education  shall  consist  of  the  gov- 
ernor, the  superintendent  of  public  instruction,  and  the  attorney- 
general." 

The  seventh  section  of  the  act  prescribes,  with  notable  partio- 
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ularity,  the  duties  of  the  state  board  of  education ;  and,  among 
others,  that  of  appointing  and  removing  district  school  trustees, 
until  otherwise  provided. 

Sections  fifteen  to  twenty-four,  inclusive,  clearly  prescribe  the 
duties  of  school  trustees,  applicable  alike  to  counties  and  cities. 
And  the  thirtieth  section  provides  that:  "All  school  oflScers 
going  out  of  office  shall  deliver  to  their  successors  the  records 
,  and  all  official  papers  belonging  to  the  office.  In  case  of  the 
refusal  or  failure  of  any  officer  to  do  so,  on  demand  of  his  suc- 
cessor, he  shall  forfeit  not  less  than  twenty-five  nor  more  than 
one  hundred  dollars  therefor,  and  a  like  penalty  for  each  month 
during  which  he  shall  persist  in  withholding  the  same." 

Such  are  the  provisions  in  part  of  the  act  of  lSP>9-'70,  establish- 
ing a  uniform  system  of  public  free  schools  in  the  commonwealth ; 
but  this  general  act  was  wanting  in  certain  particulars  in 
adaptation  to  the  cities  of  the  state.  So,  at  the  succeeding 
session  of  the  general  assembly  an  act  was  passed  to  provide  a 
system  of  public  free  schools  in  the  cities.  Acts  1870-71,  ch. 
308,  p.  405.  This  act  in  no  material  point  abridges  the  powers 
and  authority  of  the  state  board  of  education  conferred  by  the 
act  of  1 869-' 70,  before  referred  to.  It  makes  each  ward  in  a  city 
a  school  district  (section  3),  and  provides  for  (iach  the  same  num- 
ber of  school  trustees,  and  confers  on  them  the  same  powers,  and 
charges  them  with  the  same  duties  as  the  trustees  of  ordinary 
school  districts.  See  section  seven.  It  provides  that  vacancies 
in  the  board  of  school  trustees  for  a  city  may  be  supplied  at  any 
time  within  sixty  days  after  their  occurrence,  by  appointment  by 
the  city  council;  and  provided  further,  that  as  soon  as  might  be 
after  the  passage  thereof,  the  city  council  should  designate  which 
of  the  trustees  tlien  in  office  should  go  out  of  office  at  the  end 
of  one  year,  which  at  the  end  of  two,  and  which  at  the  end  of 
three  years.  And  expressly,  further  provides,  that  "  should  the 
city  council  in  any  case  fail  to  act  within  the  time  prescribed,  it 
shall  be  the  duty  of  the  board  of  education  to  fill  the  vacancy  or 
vacancies  without  further  delay." 
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It  appears  from  the  record  that  sometime  in  1869  or  '70,  the 
board  of  education  appointed  John  Emmerson,  C.  W.  Murdaugh, 
A.  S.  Watts,  James  H.  Clemients,  George  W.  Grice,  and  C.  R 
McAlpine,  trustees  for  said  city  of  Portsmouth ;  being  three  for 
each  ward ;  the  city  at  that  time  containing  two  wards  only. 
These  constituted  the  original  board  of  school  trustees,  and  so 
far  as  the  record  shows,  continued  unlooked  after  or  cared  for 
until  June,  1882,  when  the  city  council,  it  seems,  very  suddenly 
became  alive,  as  we  must  presume  from  its  hasty  and  incon- 
siderate action,  to  the  importance  of  duties  long  neglected,  and 
when  the  time  within  which  they  might,  in  certain  contin- 
gencies, have  acted,  had  long  since  expired,  undertook  to  ap- 
point, in  eflFect,  a  new  board  of  trustees,  and  actually  went 
through  the  forms  of  creating  said  new  board.  The  board  of 
school  trustees  thus  attempted  to  be  created  are  the  appellees 
here. 

On  the  —  day  of  July,  1882,  the  board  of  education  pro- 
perly treating  said  original  board  as  defunct,  for  reasons  herein- 
after to  be  stated,  proceeded  to  appoint  a  new  board  of  school 
trustees,  and  appointed  a  board  of  twelve,  being  three  for  each 
ward  of  said  city,  which  had  been  divided  into  four  wards  sub- 
sequent to  the  appointment  of  said  original  board. 

The  new  board  of  trustees,  the  appellants,  as  shown  by  the 
record,  duly  qualified,  and  organized  by  electing  their  presiding 
oflScer  and  clerk  of  board,  the  latter  being  the  same  person  who 
was  clerk  of  the  old  board ;  and  being  thus  organized  and  in 
possession  of  the  books,  records  and  papers  belonging  thereto, 
proceeded  in  the  discharge  of  their  duties. 

In  this  state  of  facts,  said  pretended  board,  the  appellees,  ap- 
plied to  and  obtained  from  the  corporation  court  of  the  city  of 
Portsmouth  an  injunction,  restraining  not  only  Thomas  J.  Kil- 
patrick  and  others,  constituting  said  new  board,  but  also  enjoin- 
ing and  restrainiiyg  G.  F.  Edwards,  superintendent  of  public 
schools  for  said  city,  and  H.  F.  Butt,  clerk  of  said  new  board ;  all 
of  whom  were  made  parties  defendant  to  the  bill  of  complainants. 
Vol.  lxxvu — 46 
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That  said  city  superintendent  of  schools,  and  clerk  of  the  new 
board,  who  had  been  clerk  of  the  old  board,  were  made  parties, 
is  a  pregnant  fact  in  this  case,  and  goes  very  far  to  show  the  bold- 
ness of  the  claim  of  the  appellees  that  they  constitute  the  board 
of  school  trustees  of  said  city,  and  were  duly  organized  as  such, 
and  tends  strongly  to  establish  the  claim  of  the  appellants,  that 
they  were,  and  are  the  only  true  and  legally  constituted  board 
of  school  trustees  for  said  city. 

In  fact,  the  complainants,  in  their  bill,  admit  that  said  city 
superintendent  and  clerk  of  board  have,  by  cooperating  with 
said  new  board,  hindered  and  prevented  the  appellees  from  exer- 
cising the  functions  claimed  by  them.  The  complainants  below, 
the  appellees  here,  allege  in  their  bill  that  at  the  time  of  the 
passage  of  the  act  of  1870-71,  for  the  regulation  of  public  free 
schools  in  the  several  cities  of  this  commonwealth,  the  said  six 
school  trustees  constituted  the  old  or  original  board  of  trustees 
for  the  city  of  Portsmouth ;  that  they  were  recognized  as  such 
by  the  city  council,  and  by  the  state  board  of  education ;  and  as 
«uch  conducted  and  managed  the  schools  in  said  city  for  a  num- 
ber of  years — to-wit,  from  the  date  of  their  appointment  down 
to  June,  1882 — a  period  of  some  twelve  years.  The  record  does 
not  sustain,  but  disproves  every  material  feature  of  the  allega- 
tion— unless,  indeed,  long  and  gross  neglect  of  official  duty 
oan  sanction  usurpation.  But,  however  this  may  be,  it  cannot 
avail  the  appellees.  They  were  not,  and  could  not,  by  the  means 
employed,  become  the  successors  of  the  original  board,  which 
had  been  for  years  functus  officio;  which  was  but  a  board  de 
facto  at  most. 

It  is  true  that  the  old  board  held  on  in  the  most  rugged  pos- 
sible way,  and  presumably  exercised  such  functions  as  suited 
them,  or  were  countenanced  by  the  equally  derelict  city  council. 
It  is  admitted  by  the  appellees  that  the  city  council  utterly  failed 
to  designate  which  of  said  original  board  of  school  trustees 
should  go  out  of  office  at  the  end  of  one  year,  which  at  the  end  of 
two,  and  which  at  the  end  of  three  years.     How,  then,  could 
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the  council  undertake  to  supply  vacancies  in  a  body  no  member 
of  which  had  any  legal  existence  ?  Wl^®^  would  the  term  of 
such  an  appointee  begin  or  end  ?  He  could  succeed  no  one,  be- 
cause he  could  not  connect  himself,  directly,  with  any  lawful 
predecessor.  He  could  have  no  title,  because  the  time  had  passed 
within  which  the  appointing  power  could  confer  title.  The  sev- 
enth section  of  chapter  308,  Acts  1870-71,  expressly  requires 
that,  "  should  the  council  in  any  case  fail  to  act  within  the  time 
prescribed,  it  shall  be  the  duty  of  the  board  of  education  to  act 
without  further  delay."  Each  ward  in  a  city  is  by  law  a  school 
district ;  and  the  city  board  of  trustees  are  required  to  report  the 
number  and  boundaries  of  school  districts  to  the  superintendent 
of  public  instruction,  to  be  recorded  in  his  office,  and  also  in  that 
of  the  clerk  of  the  corporation  court.  This  duty,  too,  so  far  as 
the  record  speaks,  has  been  utterly  disregarded.  Surely  it  would 
be  difficult  to  find  a  pase  where  an  important  public  trust  has 
been  so  much  neglected,  so  much  abused. 

But  the  complainants  below,  in  their  bill,  claim  that  inasmuch 
as  the  old  board,  composed  of  six,  was  recognized  by  the  council 
as  the  true  board,  the  state  board  (notwithstanding  the  city  had 
subsequently  been  divided  into  four  wards,  and  each  ward  de- 
clared by  law  a  school  district),  had  no  power  or  authority  under 
the  law  to  enlarge  the  number,  or  in  any  way  alter  or  interfere 
with  the  same  so  adopted  and  approved ;  and  that  the  action  of 
the  state  board  appointing  twelve  trustees — three  for  each  ward 
of  said  city — was  contrary  to  law  and  a  usurpation  of  authority. 
We  have  already  given  the  law  expressly  conferring  the  au- 
thority on  said  board  if  the  vacancies  existed ;  and  the  only 
enquiry  is,  were  the  offices  respectively  of  the  said  old  trustees 
vacant  when  the  new  trustees  were  appointed  ? 

Before  disposing  of  the  question,  were  the  officers  respectively 
of  said  board  of  trustees  vacant,  it  will  be  proper  to  pursue 
further  the  proceedings  had  in  the  court  below. 

The  respondents,  the  appellants  here,  demurred  to  complain- 
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ants*  bill  upon  the  ground  that  the  question  involved  was  one 
of  title  to  oflBce,  and  that  the  remedy  was  at  law,  by  writ  of  qtu) 
warranto,  and  not  by  injunction  in  a  court  of  equity.  The  court 
below  overruled  the  demurrer,  and  the  respondents  answered, 
denying  the  allegations  of  complainants'  bill,  and  asserted  their 
rights  under  the  provisions  of  law  before  referred  to. 

On  the  28th  day  of  December,  1882,  the  cause  came  on  and 
was  heard,  when  said  corporation  court  entered  a  decree  per- 
petuating the  injunction,  from  which  decree  an  appeal  was 
allowed  by  one  of  the  judges  of  this  court. 

Thus  far,  we  have  referred  to  the  old  board  of  trustees  as  con- 
stituted prior  to  the  20th  day  of  June,  1882.  On  the  day  last 
named,  the  council  of  the  city  of  Portsmouth,  as  if  to  forestall 
action  on  the  part  of  the  State  board  of  education,  undertook  to 
elect  or  make  up  a  board  of  trustees,  and  did  elect  Charles  R. 
Robertson,  John  W.  H.  Porter,  David  A.  Williams,  A.  C.  Bush- 
nell,  and  Charles  T.  Myers,  who,  with  0.  V.  Smith,  who  had 
been  elected  in  November,  1879,  by  said  council,  to  fill  a  vacancy 
in  the  original  board,  caused  by  the  death  of  Holt  Wilson,  who 
died  November  7th,  1878,  constituted  the  pretended  new  board ; 
being  six  in  all,  and  said  Robertson  and  Porter  being  elected 
for  three  years,  said  Williams  and  Bushnell  for  two  years,  and 
said  Myers  for  one  year.  At  a  subsequent  meeting  held  on  the 
18th  day  of  August,  1882,  said  council  was  notified  of  the  non- 
acceptance  of  said  Myers,  and  John  C.  Ashton  was  elected  in  his 
stead.  And  thus  the  new  board  of  school  trustees,  as  claimed, 
was  made  up,  and  they  are  the  appellees  here.  For  this  action, 
on  the  part  of  the  city  council,  there  is  no  shadow  of  authority 
in  either  the  constitution  or  statutes  regulating  our  school  sys- 
tem. 0.  V.  Smith  had  served  nearly  a  full  term  of  three  years 
when  his  associates  were  elected ;  he  was  elected  about  one  year 
after  the  death  of  his  predecessor,  instead  of  within  sixty  days 
thereafter,  and  that  predecessor  himself  had  been  illegally 
elected  by  the  council  long  after  the  time  in  which  it  could 
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elect,  and  long  after  the  time  when  the  term  of  oflSce  of  each  of 
the  original  board  had  become  vacant,  which  occurped  some- 
time in  the  year  1874. 

This  is  apparent  from  the  record.  Grice,  one  of  the  original 
board,  died  November  10th,  1875,  having  served  fully  one  year 
over  a  full  term  of  three  years.  His  oflSee  had  become  vacant  in 
1874,  and  it  was  only  within  sixty  days  thereafter  that  the 
council  could  elect  to  fill  the  vacancy;  yet  it  undertook  to  do  so 
two  years  thereafter.  Charles  R  McAlpine,  another  of  the 
original  board,  died  14th  of  February,  1876,  nearly  two  years 
after  the  expiration  of  a  full  term  of  three  years,  so  that  the 
council  had  no  authority  to  elect  a  successor  in  his  case,  but  it 
undertook  to  do  so.  Holt  Wilson,  before  referred  to,  died  No- 
vember 7th,  1878,  and  0.  V.  Smith,  one  of  the  appellees,  was 
elected  by  said  council  to  succeed  said  Holt  Wilson,  in  Novem- 
ber, 1879,  nine  months  after  the  expiration  of  the  period  within 
which  alone  the  council  could  elect.  It  is  manifest,  therefore, 
that  said  0.  V.  Smith  has  no  claim  of  title.  The  five  other 
appellees  have  no  better  title.  They  were  all  elected  in  August, 
1882,  eight  years  after  the  expiration,  in  any  event,  of  the  term 
of  their  predecessors.  Add  to  these  circumstances,  manifesting 
utter  indifference  and  neglect  on  the  part  of  said  council,  the 
ftwt  that  there  was  a  failure  to  classify  said  original  board  and 
designate  which  of  them  should  go  out  of  oflBce  in  one  year, 
which  in  two,  and  which  in  three  years,  and  we  have,  indeed, 
"confusion  worse  confounded.'' 

According  to  tlie  general  plan  of  our  constitution  and  laws, 
the  term  of  office  in  this  case  is  fixed;  that  term  is  three  years. 
The  constitution  did  not  create  this  office,  but  delegated  the 
authority  to  create  it,  to  the  general  assembly;  in  that  clause 
authorizing  that  body  to  make  all  needful  laws  and  regulations 
to  carry  into  effect  the  public  free  school  system  ;  section  twelve, 
article  eight.  The  office  was  consequently  created  by  the  act  of 
1869-70,  and  adopted  to  cities  by  the  act  of  1870-71. 

A  school  trustee  is  an  officer.     The  act  creating  this  office  re- 
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quires  the  state  board  of  education  to  appoint  in  the  first  instance, 
and  in  case  of  vacancies  occurring  authorizes  the  city  council  to 
supply  them,  if  done  within  sixty  days,  not  after;  but  if  not 
done  within  that  time,  then  the  express  requirement  is  that  the 
state  board  shall  act.  In  the  absence  of  the  designation  before 
referred  to,  the  terms  of  office  of  each  and  all  the  school  trustees 
for  the  city  of  Portsmouth  became,  in  the  eye  of  the  constitution, 
vacant  in  the  year  1874.  It  is  not  easy  to  see  how  said  council 
could,  even  then,  have  filled  said  vacancies,  and  classify  and 
designate  when  each  class  should  go  out ;  for  to  do  so  would  be, 
in  effect,  to  create  a  new  board,  to  do  which  no  authority  is  con- 
ferred by  law.  Hence  the  action  taken  by  the  council  in  June 
and  August,  1882,  was  clearly  unauthorized,  null  and  void. 
The  twenty-fifth  section  of  article  six  of  the  constitution  is,  in 
its  nature,  enabling.  It  empowers  judges  and  all  other  offi- 
cers elected  or  appointed  to  continue  to  discharge  the  duties  of 
their  offices  after  their  tenns  of  service  have  expired,  until  their 
successors  have  qualified,  no  longer.  The  office  of  school  trustee 
is  filled  in  the  first  instance  by  appointment,  by  the  state  board 
of  education ;  and  vacancies  are  supplied  by  appointments  by 
the  council  within  sixty  days,  or,  failing,  by  the  board  of  educa- 
tion. In  this  case,  all  being  vacant,  and  the  council  having 
failed  to  act  in  the  prescribed  time,  there  was  no  alternative  but 
for  the  board  of  education  to  act ;  and  the  appointments  made 
by  that  board  in  July,  1882,  were  authorized  by  law,  and  the 
persons  thus  appointed  constitute  the  only  legal  board  of  school 
trustees  for  the  city  of  Portsmouth. 

But,  it  is  claimed  and  asserted  in  the  bill  of  complainants,  the 
appellees,  that  the  state  board  of  education  only  have  the  right 
to  act  in  case  of  vacancy  after  sixty  days,  and  then  only  when 
it  acts  before  the  council  has  acted,  and  has  no  right  to  appoint 
on  the  expiration  of  the  terra,  but  only  in  the  case  of  vacancy 
caused  by  death,  resignation,  or  some  other  cause.  This  is  a 
strange  paradox,  and,  in  the  light  of  our  law  on  the  subject,  to 
adopt  it  as  a  canon  of  construction  would  be  to  convert  the  con- 
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stitutioQ  and  law  into  a  medley  of  absurd  contradictions.  It  is, 
moreover,  plainly  in  the  teeth  of  the  very  letter  of  the  law  as 
written. 

In  support  of  the  claim  that  no  vacancies  existed  which  could 
be  supplied  by  the  board  of  education,  the  appellees  rely  upon 
the  cases  of  The  Commonwealth  v.  Hanley,  9  Penn.  St.  R.  513; 
The  State  v.  Lusk,  48  Mo.  242 ;  and  The  State  v.  Tilton,  37  Cal. 
614,  and  like  cases,  none  of  which  have  any  application  to  cases 
arising  under  our  constitution  and  statutes.  They  all  turn  upon 
language  which  expressly  extends  the  term  of  office  by  the 
words,  "aTid  until  his  successor  shall  duly  qualify" ;  or,  '^and 
until  his  successor  shall  be  elected  and  qualified'* 

The  clause  in  question,  in  our  constitution,  does  not  extend 
the  term,  but  simply  enables  the  incumbent  to  hold  over  until 
his  successor,  whether  elected  or  appointed,  is  chosen  in  the  way 
prescribed  by  law.  All  the  cases  above  referred  to  from  other 
states  were  carefully  examined  and  commented  on  in  the  case  of 
Johnson  V.  Mann,  j'^dg^y  and  another  recently  determined  by 
this  court,  on  a  rehearing,  and  it  is  useless  to  go  over  them 
again. 

It  is,  perhaps,  proper  here  to  remark  that  the  decisions  of 
courts  of  our  sister  states  upon  the  words  and  until  his  successor 
shall  be  elected  and  qualified,  have  not  been  uniform.  The  case 
of  the  County  of  WasseUo  v.  Bigham,  10  Iowa  R,  forms  a  strik- 
ing exception,  and  has  not  been  referred  to  by  council  on  either 
side.  That  was  a  case  of  a  county  treasurer,  where  the  term 
was  limited  to  two  years  and  until  his  sicccessor  is  elected  and 
qualified.  And  it  was  held,  that  by  reason  of  the  failure  of  the 
treasurer,  who  was  reelected  for  a  second  term,  to  qualify  within 
the  time  and  in  the  manner  prescribed  by  law,  the  office  became 
vacant,  and  should  be  filled  by  appointment  by  the  county  judge. 

For  the  reasons  herein  given,  this  court  is  of  opinion  (1)  that 
in  this  case,  involving  as  it  does,  the  question  of  title  to  office, 
injunction  was  not  the  proper  remedy,  and  that  the  demurrer  to 
complainants'  bill  ought  to  have  been  sustained  by  the  court 
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below,  and  the  bill  dismissed ;  and  (2)  that  upon  the  merits,  the 
case  is  clearly  with  thq  appellants,  and,  therefore,  the  said  de- 
cree of  the  corporation  court  of  Portsmouth  must  be  reversed  and 
annulled,  the  injunction,  thereby  made  perpetual,  dissolved,  and 
the  bill  dismissed,  and  the  appellees  required  to  surrender  their 
said  offices,  respectfully,  of  school  trustees  for  the  city  of  Ports- 
mouth, together  with  all  books,  records,  papers  and  other  val- 
uables belonging  thereto,  to  the  appellants,  the  rightful  board  of 
school  trustees  for  said  city. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  in  this 
case,  involving,  as  it  does,  the  question  of  title  to  office,  injunc- 
tion was  not  the  proper  remedy,  and  that  the  demurrer  to  com- 
plainant's bill  ought  to  have  been  sustained  by  the  court  below 
and  the  bill  dismissed,  and  that  upon  the  merits  this  case  is 
clearly  with  the  appellants.  It  is,  therefore,  decreed  and  ordered 
that  the  decree  of  the  said  hustings  court  be  reversed  and  an- 
nulled,  and  that  the  appellees  pay  to  the  appellants  their  costs 
by  them  expended  in  the  prosecution  of  their  appeal  and  super- 
sedeas here. 

And  this  court,  proceeding  to  render  such  decree  as  the  said 
hustings  court  ought  to  have  rendered,  it  is  considered  by  the 
court  that  the  demurrer  to  the  plaintiffs'  bill  be  sustained,  and 
that  said  bill  be  dismissed,  and  the  plaintiffs  in  said  hustings 
court  pay  to  the  defendants  their  costs  by  them  expended  in  the 
said  hustings  court. 

Which  is  ordered  to  be  certified  to  the  said  hustings  court  of 
the  city  of  Portsmouth. 

Decree  reversed. 
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OdELL   and    AI^.    v.    HoWLE    and    ALS. 

Same  v.  Howle's  Adm'r  and  als. 

April  5th,  1883. 

Absent,  Lacy,  «/.* 

SHEXiFV—Adminislralor—Sureties—Case  at  bar. — Decedent's  estate,  em* 
bracing  a  slave,  was,  in  1853,  committed  to  sheriff  H.  for  administration. 
In  1858,  when  H.  had  ceased  to  be  sheriff,  and  no  debts  were  unpaid  ^ 
and  he  had  turned  over  the  slave  to  the  widow ;  under  an  order  of  the 
county  court,  H.  sold  the  slave,  but  failed  to  account  for  proceeds.  Dis- 
tributees sued  H.  therefor,  and  subsequently  amended  their  bill  so  as  to 
charge  his  sureties  as  sheriff.  The  county  records  had  been  mostly 
destroyed.  The  bond  for  i852-'54,  after  diligent  search,  could  not  be 
found.  The  secondary  evidence  that  the  defendants  were  the  sureties 
on  that  bond,  was  vague  and  uncertain.  On  appeal : 
Held: 

If  the  defendants,  who  are  charged  as  sureties  for  H.  as  sheriff  for 
the  year  1853,  had  been  clearly  proved  to  have  been  such,  yet  the 
order  of  the  county  court  under  which,  in  1858,  the  slave  was  so!d 
by  H.,  must  be  regarded  as  a  valid  order,  and  its  effect  was  to 
take  the  slave  out  of  the  hands  of  H.  as  such  administrator,  and 
place  him  in  his  hands  as  commissioner  of  the  court.  The  sure- 
ties of  the  administrator  were  thereby  as  completely  discharged 
from  liability  as  they  would  have  been,  had  the  administrator  and 
the  commissioner  been  different  persons,  and  the  former  had  de- 
livered the  slave  to  the  latter  under  the  order  of  the  court. 

Appeal  of  J.  D.  Odell  and  others  from  decree  of  tht^  circuit 
court  of  New  Kent  county,  rendered  30th  June,  1882,  in  a  cause 
in  chancery  wherein  said  Odell  and  others  are  plaititiffs,  and 
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Robert  Howie's  administrator  and  others  are  defendants.     The 
facts  and  proceedings  are  sufficiently  stated  in  the  opinion. 

J,  Alfred  Jones,  Haio  <&  Wadddl,  and  0.  G,  Kean,  for  the 
appellants. 

W,  W.  Gordon  and  Joseph  Christian^  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

These  are  appeals  from  two  decrees  of  the  circuit  court  of 
New  Kent  county,  rendered  on  the  30th  day  of  June,  1882 ; 
which,  however,  as  they  have  the  same  common  object  in  view, 
may  be  practically  treated  as  one.  The  question  to  be  adjudicated 
in  each  of  them  is  the  same  which  was  presented  to  this  court  in 
the  case  of  Lacy,  &c.  v.  Odell  and  others,  which  was  decided  on 
the  22d  day  of  April,  1880,  but  not  reported,  when  the  decree 
appealed  from  was  reversed,  and  the  cause  was  remanded. 

In  that  cause  the  plaintiifs,  who  are  the  appellants  here,  as 
early  as  the  year  1866,  filed  their  original  bill  in  the  circuit 
court  of  New  Kent  county  against  the  personal  representative 
of  Robert  Howie,  in  which  they  sought  to  subject  the  estate  of 
the  said  Howie  to  the  payment  of  the  price  for  which  he  had,  as 
they  alleged  in  their  bill,  sold  a  slave  belonging  to  the  estate  of 
James  Odell;  which  slave  had  come  into  his  hands  as  sheriflF 
and  administrator. 

In  the  year  1872  they  filed  an  amended  and  supplemental  bill, 
in  which  they  charge  that  not  only  was  Howie,  as  sheriff  and 
administrator  of  Odell,  liable  for  the  price  of  the  slave,  but 
that  R.  T.  Lacy,  James  Stamper  and  others  were  also  liable  as 
securities  upon  the  official  bond  of  said  Howie  as  sheriff,  exe- 
cuted on  the  13th  day  of  July,  1854.  They  filed  this  bond  with 
the  bill,  and  made  the  sureties  on  that  bond  and  the  personal 
representatives  of  such  of  them  as  were  dead  defendants  to 
that  bill. 
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In  December,  1875,  the  circuit  court  decreed  that  the  Biircties 
in  the  bond  of  July,  1854,  were  liable  for  the  debt. 

From  that  decree  R.  T.  Tjacy  and  the  personal  representative 
of  James  Stamper  took  an  appeal  to  this  court.  And  ou  the 
22d  day  of  April,  1880,  that  decree  was  reversed  and  the  cause 
was  remanded  for  further  testimony  to  be  taken,  by  either  or 
both  sides,  and  for  such  further  proceedings  to  be  had  m  iniglit 
be  proper  in  order  to  a  final  decree. 

In  the  case  of  Zacy,  dtc,  v.  OdeU  and  others ,  Burks,  J.,  in  de- 
livering the  opinion  of  this  court,  said :  "No  complaint  m  made 
of  the  decree  on  the  original  bill  against  Howie's  estate.  That 
decree  is  plainly  right,  as  Howie  was  clearly  accountable  indi- 
vidually for  the  purchase  money  of  the  negro  belonging  to 
Odeirs  estate,  in  whatever  capacity  he  may  have  received  the 
money.  The  question  on  the  supplemental  bill  is,  wh(*tlser  the 
securities  of  Howie,  as  sheriff,  are  bound  for  that  money  ?  It  ia 
conceded,"  says  he,  "  that  they  are  not  bound,  unless  the  estate, 
of  Odell  was  committed  for  administration  to  Howie,  as  sheriff, 
during  the  term  of  his  office  that  commenced  on  the  1st  day  of 
July,  1854,  and  terminated  on  the  1st  day  of  July,  185*^  which 
time  is  covered  by  the  official  bond  on  which  the  sureties  are 
sought  to  be  held  liable."  This  language  and  the  term^  of  the 
decree  indicate  that  the  cause  was  sent  back  for  the  purpose  of 
affording  the  appellants  an  opportunity  to  establish  the  liability 
of  the  sureties  upon  the  bond  of  1854,  by  testimony  thereafter 
to  be  taken,  and  that  the  court  did  not  regard  the  testimony 
theretofore  taken  as  sufficient  to  sustain  the  decree  of  the  circuit 
court. 

When  the  cause  went  back  the  testimony  of  various  witnesses 
was  taken  by  the  appellants,  the  effect  of  which,  howoverj  was 
not  to  strengthen,  but  to  destroy  their  case.  That  testimony 
ascertains  and  establishes  the  fact  that  Howie  did  not  qualify  on 
the  estate  of  Odell  during  the  period  from  July,  1854,  to  July, 
1856,  but  that  the  estate  was  committed  to  him  on  the  Htli  day 
of  December,  1853.     As  a  consequence,  it  is  now  concedinl  that 
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if  there  be  any  liability  upon  the  appellees,  it  must  be  on  the 
bond  which  Howie  is  alleged  to  have  given  as  sheriif  in  July, 
1852.  Now,  how  can  this  contention  be  sustained?  No  such 
bond  has  been  found,  although  diligent  search  has  been  made 
for  it.  And  no  witness  has  testified  that  he  ever  saw  such  a 
bond,  or  that  he  knows  who  were  the  securities  upon  it.  Indeed, 
so  far  as  we  can  discover  from  this  record  there  is  not  the  slightest 
evidence  that  any  such  bond  ever  existed ;  for  the  general  state- 
ments of  some  of  the  witnesses  that  the  sureties  on  the  bond  of 
1854  were  generally  his  sureties,  and  that  they  were  all  like 
Howie,  whigs,  certainly  do  not  rise  to  the  dignity  of  evidence. 
And  the  language  attributed  to  one  of  the  appellees  by  the  wit- 
ness, T.  A.  Lacy,  could  only  have  been  intended  to  apply  to  the 
bond  of  1854,  to  which  he  was  a  security,  and  on  which  it  was 
then  sought  to  make  him  liable.  At  that  time  the  suggestion 
that  there  was  any  liability  upon  him  by  reason  of  the  bond  of 
1852,  had  never  been  made.  We  have  thus  shown  that  there  is 
no  proof  that  the  appellees  were  sureties  in  Robert  Howie's 
bond  as  sheriff,  and  that  they  cannot  be  chargeable  as  sureties 
for  his  administration  of  the  estate  of  James  Odell. 

But  we  need  not  stop  here.  For,  if  the  appellees  were  sure- 
ties on  the  bond  of  1852,  at  the  time  of  administration  taken 
out,  we  do  not  think  that  fact  of  itself  would  be  sufficient  to 
make  them  liable  for  the  price  of  the  slave.  It  appears  from  the 
record  that  the  slave  was  sold  in  1858,  long  after  Howie  had 
ceased  to  be  sheriff;  when  there  were  no  debts  to  be  paid,  after 
he  had  turned  over  the  slave  to  Mrs.  Atkinson,  who  had  been 
the  wife  of  Odell,  and  that  the  sale  was  made  under  an  order 
of  the  county  court  of  New  Kent.  In  this  state  of  facts,  with 
the  records  of  that  court,  which  alone  could  shed  any  certain 
light  upon  the  proceedings  destroyed,  this  court  could  not  in- 
dulge in  any  violent  presumptions  for  the  purpose  of  fixing  a 
liability  upon  them.  The  court  seeing  that  Howie  might  have 
sold  the  slave  as  commissioner,  and  if  so,  that  these  sureties 
would  not  be  liable,  would  be  compelled  so  to  declare.     In  the 
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case  of  Andrews  v.  Avory  and  cUs,,  14  Gratt.  229,  a  case  not  un- 
like the  present  in  many  respects,  this  court  exonerated  the 
sureties.  At  page  249  of  the  report,  Moncure,  J,,  aaysj  ^Hbe 
eflfect  of  the  decree  was  to  take  them  (the  slaves)  out  oi"  the 
hands  of  the  administrator,  and  place  them  in  his  hands  as 
commissioner  of  the  court.  The  sureties  of  the  administrator 
were  thereby  as  completely  discharged  from  liability  as  they 
would  have  been  if  the  administrator  and  oommissioner  had 
been  different  persons,  and  the  former  had  delivered  the  slaves 
to  the  latter,  under  the  decree."  And  so  we  think  we  should 
hold  in  this  case. 

We  find  no  errors  in  either  of  the  decrees  appealed  from,  and 
they  must  be  affirmed. 

Decrbes  affirmed. 
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New  York  Life  Insurance  Co.  v.  C.  W.  Clemmitt  and  Wife. 

April  5th,  1883. 

1.  Appellate  Covrt— Firs/  appeal^Second  appeal.— h  is  a  settled  rule 

that  decrees  of  the  court  of  appeals  on  questions  decided  by  the  court 
below,  are  conclusive,  and  on  second  appeal  these  questions  cannot 
again  be  raised. 

2.  InKyi— Instructions — Second  Ma/.— Instructions   given    at   second  trial 

conformable  to  principles  established  on  first  appeal,  cannot  be  ques- 
tioned on  second  appeal.  As  to  instructions  then  refused,  inconsistent 
with  those  principles,  the  same  rule  applies.  So  far  as  instructions  then 
given  or  refused,  contain  principles  not  established  on  first  appeal,  they 
will,  of  course,  be  considered  on  second  appeal. 

3.  Insurance  Company — Premiums — Dividends, — Life  policy  being  repu- 

diated as  abrogated  by  non-payment  of  ^x^mwxvas^  flagrante  bello^  and 
suit  being  instituted  for  its  adjustment,  and  the  adjustment  proceeding 
on  the 'basis  of  the  payment  of  all  premiums  with  interest,  such  pre- 
miums are  paid,  and  the  insured  is  entitled  to  his  dividends  just  as 
though  he  had  paid  his  premiums  annually,  the  delay  being  occasioned 
by  the  company's  own  act. 

Error  to  judgment  of  circuit  court  of  Richmond  city,  rendered 
on  3d  January,  1883,  in  the  action  of  C.  W.  Clemmitt  and  Myra 
P.,  his  wife,  who  was  daughter  of  Q-eorge  W.  Minnis,  against 
The  New  York  Life  Insurance  Company.  This  is  the  sequel  to 
the  case  of  Clemmitt  and  Wife  v.  The  New  York  Life  Insurance 
Company^  which  was  decided  by  this  court  30th  March,  1882, 
and  is  reported  in  76  Va.  Reports,  355.  In  November,  1857, 
G.  W.  Minnis  insured  his  life  with  said  company  for  $5,000,  for 
the  sole  benefit  of  his  wife,  Mary  Jane,  with  the  further  condi- 
tions stated  in  the  policy,  "that  in  case  of  the  death  of  his 
wife  before  his  decease,  the  amount  of  the  insurance  should  be 
payable  after  her  death  to  her  children."     Myra  P.  was  the  only 
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child.  Insured  paid  the  premiums  up  to  the  war.  Shortly 
after  the  war  he  saw  the  president  of  the  company,  who  said 
the  policy  was  annulled  by  the  war,  and  repudiated  it.  Mary 
Jane  died  in  1868. 

This  suit  was  brought  in  1874,  to  recover  damages  for  the 
breach  of  the  policy.  The  insured  died  in  April,  1877,  pending 
the  suit  which  was  decided  in  the  circuit  court  against  the  plain- 
tiffs in  1879,  and  they  obtained  a  writ  of  error  to  this  court, 
which  reversed  the  judgment  with  costs.  This  court  then  de- 
cided that  as  soon  as  the  wife  died  the  child's  rights  vested ; 
that  after  the  company  repudiated  the  policy,  the  wife  might 
have  sued  in  her  own  name  for  damages  for  the  breach,  or  await 
the  event  whereon  the  sum  assured  became  payable  to  her  if  she 
survived  the  insured,  to  her  children  if  he  survived  her ;  that  the 
war  only  suspended,  did  not  abrogate  the  policy ;  that  where  the 
breach  occurs  and  suit  is  brought  during  insured's  life,  and  he 
dies  before  judgment,  the  value  of  the  policy  is  the  present  value, 
as  of  the  date  of  the  company's  repudiation  of  the  sum  assured, 
and  payable  at  the  death  of  the  insured ;  to  be  diminished,  how- 
ever, at  the  same  date,  by  the  present  value  of  the  premiums 
subsequently  accrued,  and  also  by  the  amount  of  the  premiums 
previously  accrued  (which  are  unpaid)  and  interest  thereon. 

The  action  having  been  remanded  for  trial  on  these  principles, 
the  second  trial  was  had,  and  resulted  as  aforesaid  in  a  judgment 
for  the  plaintiffs,  to  which,  in  turn,  the  defendant  company  ob- 
tained a  writ  of  error  and  supersedeas  from  one  of  the  judges  of 
this  court. 

The  instructions  given  and  those  refused  by  the  circuit  court, 
and  the  other  proceedings  had,  are  set  forth  in  the  opinion  of 
the  court. 

Johnston,  Williams  &  Boulware,  and  W.  W,  &  B.  T.  Crump, 
for  the  appellants. 

Paul  dk  Davies,  for  the  appellee. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  questions  involved  in  this  case  when  first  before  this  court 
were  duly  heard  and  considered,  and  the  circuit  court,  which 
had  rendered  judgment  for  the  defendant  company,  was  re- 
versed, and  the  case  remanded  to  the  said  circuit  court  for  a  new 
trial  to  be  had  therein. 

In  the  first  trial  in  this  court,  the  court  said,  "on  the  trial  of 
the  issues  below,  the  court  instructed  the  jury  that  'if  they  be- 
lieved from  the  evidence  that  the  defendant  repudiated  its  con- 
tract in  June  or  July,  1865,  a  cause  of  action  then  accrued  to 
Mary  Jane  Minnis,  the  wife  of  George  W.  Minnis,  if  she  were 
then  alive,  and  if  they  believe  that  she  died  after  the  cause  of 
action  accrued,  the  same  survived  to  her  personal  representative 
and  not  to  the  plaintiff,  Myra  P.  Minnis,  and  they  should  find 
for  the  defendant.'  This  instruction  resulted  necessarily  in  a 
verdict  for  the  defendant,  as  the  facts  left  to  the  determination 
of  the  jury  on  which  the  direction  was  based,  were  clearly 
established.  We  are  of  opinion  that  this  instruction  was  clearly 
erroneous." 

The  right  of  the  plaintiff,  Myra  P.,  to  maintain  the  suit  was 
thus  established  and  finally  settled. 

Proceeding. to  pass  upon  other  errors  assigned,  this  court  said, 
"instructions  were  asked  for  on  both  sides,  which  were  refused. 
Some  of  them  relate  to  the  effect  of  the  war  on  the  contract  of  in- 
surance, the  insurer  and  insured  not  residing  during  hostilities 
in  the  territory,  and  under  the  dominion  of  the  same  belligerent 
power.  We  see  no  objection  to  the  first  instruction  prayed  for 
by  the  plaintiffs.  It  announces  in  substance  the  well  settled  law 
of  the  state,  that  the  war  did  not  abrogate,  but  merely  suspended 
the  contract,  and  the  further  proposition,  equally  sound,  that  the 
repudiation  by  the  company  of  the  binding  force  of  the  contract,  • 
excused  a  tender  of  premiums,  and  what  may  be  inferred  from 
the  views  already  expressed,  is,  in  our  opinion,  correct,  that  after 
the  company  had  repeated  its  denial  of  further  obligation,  the 


Digitized  by 


Google 


N.  Y.  UFB  INSURANCE  CO.  V.  C.  W.  CLEMMITT  AND  WIFE.  369 

Opinion. 

appellant  had  a  right  of  electioil  between  remedies,  either  to  sue 
at  once  for  damages  for  breach  of  the  contract  or  to  await  the 
event  on  which  the  sum  assured  became  payable  under  the 
policy,  and  when  it  became  payable,  to  sue  for  its  recovery.  The 
second  instruction  asked  for  by  the  defendant  was  properly  re- 
fused, because  it  makes  a  tender  of  the  premiums  after  the  war 
essential  to  a  recovery,  though  a  tender  may  have  been  excused 
by  the  conduct  of  the  company.  The  other  instruction  had 
reference  to  the  measure  of  damages. 

If  the  assured  had  continued  alive  until  and  after  the  trial, 
with  no  deterioration  of  health,  except  such  as  naturally  resulted 
from  mere  efflux  of  time,  the  case  of  The  Universal  Life  In- 
surance Company  v.  Binford  and  others,  lately  decided  by  this 
court,  would  have  furnished  the  rule ;  or,  if  the  plaintiff  had 
brought  her  suit  after  the  death  of  the  insured,  the  amount  of 
recovery  would  have  been  easily  determined. 

The  difficulty  is  created  by  the  death  occurring  after  the  com- 
mencement of  the  action  and  before  trial.  In  estimating  the 
damages  in  this  suit  we  see  no  good  reason  why  the  jury  may 
not  consider  the  event,  the  death  of  the  insured,  as  an  element 
in  fixing  the  quantum  of  the  damages. 

When  the  life  ceases  there  is  no  occasion  for  speculation.  The 
event  on  which  the  sum  assured  becomes  payable  has  actually 
occurred,  and  is  susceptible  of  proof,  and  there  is  no  occasion  to 
consider  the  duration  of  life  according  to  the  tables  of  longevity. 
There  has  been  no  case  adjudicated  precisely  in  point.  «*  *  * 
But  we  say  in  the  present  case,  the  value  of  the  policy  is  the 
present  value,  as  at  the  date  of  the  repudiation  of  the  contract 
by  the  company  of  the  sum  assured  and  payable  at  the  death  of 
the  person  whose  life  was  insured,  to  be  abated,  however,  by  the 
present  value,  at  the  same  date,  of  the  premiums  subsequently 
.  accrued,  and  also  by  the  amount  of  the  premiums  previously 
accrued  (which  are  unpaid)  and  interest  thereon.  The  present 
value  of  the  sum  thus  ascertained  and  abated,  with  interest  from 
Vol.  Lxxvn — 47 
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the  date  of  the  repudiation  of  the  contract,  would  seem  to  be  the 
just  measure  of  recovery  in  the  case.'' 

The  case  was  again  tried,  as  stated  above,  in  the  circuit  court 
of  Richmond  city,  on  the  3d  day  of  January,  1883,  and  there 
was  a  verdict  and  judgment  for  the  plaintiflFs;  to  which  judg- 
ment the  defendant  company  applied  to  this  court  for  a  writ  of 
error  and  supersedeas,  which  was  awarded  on  the  26th  day  of 
January,  1883. 

The  first  exception  in  this  case  is  the  refusal  of  the  court  to 
give  seven  instructions  asked  for  by  the  defendant,  and  to  the 
action  of  the  court  in  giving  one  instruction  asked  for  by  the 
plaintiff,  and  in  giving  one  instruction  not  asked  for  on  either 
side,  but  given  by  the  court  in  lieu  of  certain  instructions  asked 
for  and  refused  by  the  court.  The  first  instruction  asked  for  by 
the  plaintiff  and  given  by  the  court  is  as  follows : 

"The  policy  of  insurance  in  the  declaration  set  forth  did  not 
lapse  by  the  war  separating  the  parties,  so  that  premiums  could 
not  be  received  or  paid  as  contemplated  in  that  contract.  And 
if  the  jury  shall  find  from  the  evidence  that  within  a  reasonable 
time  after  the  close  of  the  war  the  defendant,  on  being  ap- 
proached by  a  representative  of  the  beneficiaries  of  the  policy, 
wholly  repudiated  the  same  as  a  contract  binding  on  it,  it  was 
not  necessary  to  make  formal  tender  of  the  premiums  which  had 
accrued  during  the  war,  nor  of  subsequently  accruing  premiums 
to  continue  the  obligation  of  the  defendant  under  the  policy. 
And  if  the  jury  shall  further  find  from  the  evidence,  that  after 
the  death  of  Mrs.  Minnis,  on  being  approached  on  behalf  of 
Myra  P.  Minnis,  defendant  again  repudiated  the  policy  as  a 
contract  binding  on  it,  because  of  a  supposed  lapse  by  reason  of 
the  war,  such  a  repudiation  was  a  breach  of  the  contract  on  the 
part  of  the  defendant,  and  Myra  P.  Minnis  had  an  election  to 
recover  her  damages  for  said  breach,  or  to  wait  the  maturity  of 
the  contract  and  recover  under  the  same.'' 

We  are  of  opinion  that  the  circuit  court  did  not  err  in  giving 
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the  said  instruction,  it  appears  to  be  in  strict  conformity  to  the 
opinion  of  this  court,  directing  the  further  proceedings  in  the 
said  circuit  court  in  this  case,  as  we  have  seen  above. 

The  instruction  given  by  the  court  marked  ''A,  B,  CV  WC 
excepted  to  bv  the  plaintiff  in  error,  is  as  follows : 

"If  the  jury  shall  believe  from  the  evidence  that  there  was  a 
breach  of  the  contract,  after  the  death  of  Mrs.  Minnis,  ae  set  out 
in  first  instruction,  the  jury  are  instructed  that  thi-y  should 
assess  the  plaintiff's  damages  by  calculating  the  present  value 
as  of  the  date  of  such  breach,  of  the  sum  of  $5,000,  payable  after 
death  of  George  W.  Minnis,  within  sixty  days  thereafter,  and  in 
a  reasonable  time  in  addition  thereto  to  forward  proof  of  death 
of  George  W.  Minnis,  and  deducting  therefrom,  Int  The 
amount  of  $220  due  defendant  by  notes  of  Minnis,  with  com< 
pound  interest  thereon  from  November  13th,  1860,  to  the  date 
of  the  breach.  2d.  The  amount  of  the  premiums  due  respetitivel  j 
November  13th,  1861,  1862,  1863,  1864,  1865,  1866,  1807,  and 

1868,  less  dividends,  if  any,  due  by  defendant  to  the  plaintiff  in 
each  year,  and  simple  interest  on  the  balance  of  each  truin  tlie 
day  it  fell  due,  until  the  date  of  the  breach,  and  ;kL  The 
amount  of  the  present  value  as  of  the  date  of  the  breach  of  the 
premiums  which  thereafter  matured  during  the  life  of  George  W. 
Minnis,  to-wit,  the  premiums  due  respectively  November   13th, 

1869,  1870,  1871,  1872,  1873,  1874,  1875,  and  1876.  But  if  the 
result  of  such  estimate,  principal  and  interest,  to  the  date  of  the 
institution  of  the  suit,  shall  exceed  the  sum  of  $2,000^  the  jury 
are  instructed  that  their  verdict  should  be  limited  to  that  amount, 
and  the  jury  may  allow  interest  from  such  date  aftei*  the  in- 
stitution of  the  suit  as  they  may  deem  right  upon  the  aiuouut 
of  the  principal.'' 

Considering  and  applying  to  this  instruction,  the  rule  laid 
down  by  this  court  for  ascertaining  the  amount  of  the  damages 
in  this  case,  the  said  instruction  seems  to  be  based  upon  said 
rule  so  laid  down,  except  that  by  the  said  instruction  the  jury  is 
instructed  to  diminish  the  amount  of  the  premiums  in  each  year 
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unpaid  and  accrued  before  the  date  of  the  breach,  by  the  divi- 
dend due  by  the  defendant  to  the  plaintiff  in  each  year,  and 
this  is  assigned  as  error  by  the  plaintiff  in  error. 

That  question  lias  not  been  passed  upon  by  this  court;  this 
policy  being  a  participating  policy  in  which  a  higher  premium 
is  paid  by  the  insured  in  consideration  of  the  interest  in  the 
profits  allowed  assured  by  the  participating  or  mutual  character 
of  the  policy,  it  would  seem  that  a  fair  method  of  ascertaining 
the  annual  premiums  due  under  the  policy  by  the  insured  to  the 
insurer,  would  be  to  deduct  from  the  premiums  due  from  the 
insured  to  the  insurer,  the  dividend  or  the  amount  due  annually 
from  the  insurer  to  the  insured.  If  the  insured  by  the  terms  of 
the  policy  owed  each  year  to  the  insurer  a  certain  sum  called  a 
premium,  and  the  insurer  owed  each  year  to  the  insured  a  cer- 
tain other  sum  called  a  dividend,  to  ascertain  the  true  balance 
due  between  the  two  contracting  parties,  one  sum  so  due  should 
be  deducted  from  the  other  sum  so  due,  and  the  clear  residue  so 
ascertained  would  be  the  sum  annually  to  be  paid,  and  if  not 
so  annually  paid,  then  upon  a  settlement,  upon  the  principles 
stated  above,  the  true  amount  so  ascertained  should  be  properly 
credited,  and  this  simple  process  would  not  be  affected  by  the 
fact  that  the  one  sum  was  an  amount  ascertained  and  the  other 
sum  was  a  per  cent,  in  the  form  of  a  dividend  to  be  deducted. 
And  the  argument  urged  by  the  plaintiff  in  error,  that  this 
dividend  was  not  so  credited  between  the  parties  during  the 
period  when  they  had  annual  settlements,  before  they  were  sep- 
arated from  each  other  by  the  war,  is  not  supported  by  the  facts 
of  the  case.  In  the  first  place,  the  whole  amount  of  the  pre- 
mium in  each  year  does  not  appear  to  have  been  paid  up,  but  a 
part  of  it  in  each  year  was  left  in  the  hands  of  the  insured,  and 
his  note  taken  for  such  part  as  remained  unpaid ;  and  in  the  next 
place  the  amount  of  the  dividend  so  properly  to  be  credited  was 
a  fact  within  the  knowledge  of  one  party,  and  not  originally 
certainly  within  the  knowledge  of  the  other;  and  the  notes 
having  been  taken,  as  we  have  seen,  the  transaetion  for  each 
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year  was  obviously  not  closed  and  finally  ended.  If  the  insured 
was  entitled  to  the  dividend  -in  each  year,  and  the  plaintifi"  in 
error  admits  that  he  was,  and  it  was  not  paid  to  him,  then  it 
would  seem  but  just  to  credit  him  with  it  now,  when  you  charge 
him  with  his  annual  premium.  Another  objection  urged  by  the 
plaintiff  in  error  to  this  process  of  crediting  dividends  each  year 
is,  that  this  insured  did  not  contribute  his  share  toward  the  an- 
nual profits  of  the  company,  and  as  the  dividends  could  only  be 
obtained  by  the  company  by  the  annual  payments  of  policy- 
holders, this  assured  not  having  contributed  his  annual  share 
toward  this  end,  could  have  no  just  claim  on  the  dividends  thus 
obtained  without  his  contribution,  and  without  his  aid.  But  a 
complete  answer  to  this  is,  that  this* settlement  or  adjustment  be- 
tween the  parties  proceeds  upon  the  basis  of  the  payment  by  the 
insured  of  all  his  premiums  with  interest,  and  upon  the  settle- 
ment brought  about  by  this  suit,  these  premiums  are  paid,  and 
upon  a  basi^  of  annual  payments.  The  delay  in  their  payment 
having  been  caused  by  the  company's  own  act  in  repudiating 
the  policy. 

The  remaining  exception  urged  by  the  plaintiff  in  error 
is  to  the  simple  interest  allowed  under  the  instruction.  This 
exception  seems  to  be  covered  by  the  terms  of  the  rule  laid 
down  by  this  court  in  this  case  upon  the  former  appeal  seen 
above.  The  court  then  said,  ^'to  be  abated  by  the  present  value 
at  the  same  dates  of  the  premiums  previously  and  subsequently 
accrued,  which  are  unpaid  and  interest  thereon  from  the  times 
they  were  respectively  payable.'  This  was  a  direction  for  simple 
interest  on  these  premiums,  and  the  circuit  court  did  not  err  in 
this  ca.se,  at  least  it  could  not  err,  in  thus  allowing  simple  in- 
terest ;  it  was  so  directed  by  this  court,  and  having  been  so 
directed  by  this  court  in  this  case,  the  circuit  court  was  con- 
trolled by  it,  and  it  is  not  subject  to  review  by  this  court;  it  is 
settled,  so  far  as  this  case  is  concerned.  "The  decree  of  the 
court  of  appeals  upon  a  question  decided  by  the  court  below,  is 
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final  and  irreversible,  and  upon  a  second  appeal  in  the  cause,  the 
question  decided  upon  the  first  appeal  cannot  be  reversed.'' 

In  White  v.  Atkinson,  2  Call,  376,  it  was  held  that  a  "court 
of  chancery  cannot  make  any  change  in  the  terms  of  a  decree 
from  this  court."  See  also  Price  v.  Campbell,  5  Call,  115; 
Campbell  v.  Price,  3  Mun.  227. 

In  the  Bank  of  Virginia  v.  Craig,  6  Leigh,  399,  it  was  held 
that  this  court  cannot  examine  the  propriety  of  a  decree  made  at 
a  former  term  inter  partes,''  and  that,  although  it  was  stated  to 
be  a  case  of  great  hardship.  See  Towner  v.  Lanes  adm'r,  9 
Leigh,  262,  and  opinion  of  Moncure,  judge,  in  Campbell  v.  Camp- 
bell, 22  Grat.  665,  "the  conclusiveness  of  the  decree  of  the 
court  of  appeals  is  the  same  whether  the  first  appeal  was  from  a 
final  or  interlocutory  decree  of  the  court  below.  All  the  decrees 
of  the  appellate  court  are  in  their  nature  final.''  See  also  Bank 
of  Old  Dominion  v.  Mc  Veigh,  29  Grat.  554.  And  in  this  case 
the  allowance  of  simple  interest  appears  to  have  operated  with 
no  hardship  upon  the  insurer,  as  all  the  calculations  made  in 
the  settlement  herein  are  upon  the  basis  of  simple  interest,  ex- 
cept the  calculations  upon  the  notes  given  by  the  insured,  which 
were  given,  as  we  have  seen,  in  the  expectation  of  premiums. 
The  reason  of  the  circuit  court  for  this  treatment  as  to  the  notes 
is  not  apparent,  but  it  is  not  excepted  to  by  either  side,  and  has 
worked  no  injury  to  the  plaintiff  in  error.  And  the  same  basis 
having  been  observed  and  followed  as  to  the  premiums  unpaid 
and  accruing  before  the  breach  to  be  increased  by  interest,  and 
the  premiums  unpaid  and  to  accrue  after  the  breach,  to  be 
diminished  by  interest,  no  injury  has  been  done  the  plaintiff  in 
error,  as  the  respective  periods  before  and  after  are  about  the 
same. 

The  second  bill  of  exceptions  is  to  the  refusal  of  the  court  to 
set  aside  the  verdict  of  the  jury,  because  the  verdict  was  excessive, 
and  because  the  said  verdict  was  contrary  to  the  law  and  the 
evidence..    We  think  this  motion  was  properly  overruled.     The 
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jury  followed  the  instructions  of  the  court,  and  their  verdict  was 
in  accordance  with  the  law  and  the  evidence,  and  the  damages 
are  such  as  grow  out  of  the  contract  broken  by  the  plaintiff  in 
error,  and  being  enforced  by  the  court  upon  the  principles  stated 
above,  the  amount  of  the  damages  ascertained  is  the  inevitable 
result  of  such  settlement  upon  the  principles  laid  down  by  this 
court  in  this  case  on  the  first  appeal. 

The  refusal  of  the  court  to  give  the  other  instructions  asked 
for  by  the  defendant  and  mentioned  in  the  first  bill  of  excep- 
tions in  this  case,  was,  under  the  circumstances,  entirely  proper. 
The  court  did  not  err  in  confining  its  instructions,  so  far  as  the 
same  was  applicable,  to  the  rule  laid  down  by  this  court  in  the 
case  on  the  first  appeal. 

And  as  to  the  second  instruction,  especially  as  attempting  to 
violate  and  overrule  the  well  settled  doctrine  on  that  subject,  as 
laid  down  by  this  court  in  the  case  of  the  Mutual  Benefit  Life 
Ins.  Co.  V.  Atwood'a  admWy  2i  Grat.  497,  in  the  opinion  of 
Bouldin,  J.,  and  other  cases,  the  said  instruction  was  properly 
overruled. 

Upon  the  whole  case,  we  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  circuit  court  of  which  the  plaintiff  in 
error  can  complain,  and  we  are  of  opinion  to  affirm  the  judg- 
ment. 

Judgment  affirmed. 
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Parsley's  Adm'r  v.  Martin  and  als. 

April  1 2th,  1883. 

1.  GvARDi Ans^Liadi/ifies—Deposiis. — A  dona  fide  deposit  of  his  ward's 

money  by  guardian  in  his  own  name,  provided  it  be  shown  that  it  was 
his  wards'  money,  will  protect  him  from  liability  for  any  loss  which  en- 
sues, not  by  the  form  of  the  deposit,  but  by  the  general  destruction  of 
the  currency  and  banking  interests  of  the  state. 

2.  Idem— Ca^^  atbar—\\\  a  Richmond  bank  of  good  standing,  in  1859,  guar- 

dian deposited  his  wards'  money  at  interest,  taking  certificates  in  his 
own  name.  It  was  proved  that  the  money  deposited  was  the  money  of 
his  wards.  At  that  bank  he  had  no  private  account,  and  no  money  of 
his  own.  In  1863  the  bank  notified  depositors  to  withdraw  their  de- 
posits. His  house  was  within  the  enemy's  line,  and  he  could  not  then 
put  the  money  out  at  interest.  He  induced  the  bank  to  let  it  remain  on 
deposit.  The  wards  became  entitled  to  receive  the  money  in  1863.  He 
offered  them  the  certificates.  They  demanded  gold  or  its  equivalent. 
The  money  perished  in  the  bank  by  the  results  of  the  war  destroying  all 
the  currency  of  the  state ; 
Held:  (Z^^ww,  P., and  Richardson^  y.,  dissenting.) 

1.  The  guardian  is  not  liable  for  the  loss. 

2.  Parole  evidence  in  connection  with  the  certificates,  and  the  decla- 

rations of  the  guardian  made  cotemporaneously  with  the  de- 
posits, are  admissible  to  show  that  the  money  deposited  was 
the  money  of  the  wards. 

Appeal  from  decree  of  circuit  court  of  Hanover  county? 
rendered  10th  May,  1878,  in  two  suits  consolidated  and  heard 
together  under  the  styles  of  Martin  and  Wife  v.  Parsley's 
administrator,  and  Terry  and  Wife  v.  Same, 

The  syllabus  indicates  and  the  opinion  of  the  court  fiiUy  states 
the  facts. 
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John  B,  Young,  for  the  appellant. 

Haw  &  Waddill,  for  the  appellees. 

Fauntlkroy,  J.,  delivered  the  opiaion  of  the  court. 

A  tranectipt  of  the  record  in  these  causes  discloses  the  follow- 
ing facts:  John  P.  Parsley,  the  intestate  of  appellant,  qualified 
in  the  county  court  of  Hanover  county  on  or  about  the  26th  of 
April,  1853,  as  the  guardian  of  the  female  appellees,  Eugenia 
E.  Turner  and  George  Ella  Turner,  infants,  now  the  wives  re- 
spectively of  the  male  api)ellees,  Robert  M.  Martin  and  Thomas 
8.  Terry.  He  received  as  guardian,  for  each  of  these  wards,  who 
were  sisters,  the  sum  of  $363.96  on  the  26th  day  of  April,  1853, 
and  on  the  3d  of  January,  1854,  the  further  sum  for  each  of 
$225.62.  He  loaned  this  money  at  interest  for  three  or  four 
years,  until,  in  the  fall  of  1858,  $500  of  it  was  paid  in  to  him 
by  the  borrowers  of  it,  who  were  unwilling  to  hold  it  on  loan 
any  longer,  the  money  matters  of  the  country  being  then  plenty 
and  easy.  He  tried  in  vain  satisfactorily  to  loan  this  money  out 
at  interest  until  on  the  15th  day  of  January,  1859,  upon  reliable 
information  and  advice,  he  deposited  the  said  $500  at  six  per 
cent,  interest  in  the  Commercial  Savings  Bank  of  Richmond. 
Afterwards  and  during  the  said  year  1859  the  farther  sum  of 
$1,000  of  this  money  of  his  wards  was  paid  in  to  him  by  the 
borrowers  of  it.  Being  unable  to  loan  the  said  money  out  at 
interest  to  individuals  upon  satisfactory  security  he,  in  like 
manner  as  before,  also  deposited  this  said  $1,000  in  the  said 
Commercial  Savings  Bank  of  Richmond  at  six  per  cent,  interest, 
on  the  1st  December,  1859.  For  both  of  these  deposits  in  said 
bank  he  took  certificates  of  deposits  in  his  own  name.  He  had 
no  money  of  his  own  in  said  bank,  and  no  other  money  what- 
ever there  deposited  at  any  time,  and  he  never  checked  upon  the 
said  money  so  deposited,  or  in  any  way  made  use  or  avail  of  it 
for  any  purpose.  During  the  war  the  bank  advertised  for  the 
Vol.  lxxvii — 48 
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withdrawal  of  deposits;  whereupon  he  went  to  the  bank  and 
stated  to  them  (the  officers)  that  the  money  on  deposit  in  said 
bank,  represented  by  the  certificates  which  he  held,  was  not  his 
money,  but  was  the  money  of  his  wards;  and  that  it  would  be 
impossible  to  put  it  out  at  interest  or  to  find  a  place  of  safety 
for  it,  as  his  house  was  within  the  enemy's  lines,  and  was 
liable  to  be  pillaged  at  any  moment;  and  he  prevailed  upon 
the  officers  to  let  it  remain  in  said  bank. 

As  soon  as  his  said  wards  were  in  condition,  from  arrival  at 
age,  or  marriage,  to  receive  payment  of  the  money  in  his  hands 
as  their  guardian,  he  offered  to  settle  with  both  of  them,  and 
ofl^ered  them  these  certificates  of  deposit ;  their  husbands,  how- 
ever, the  said  Martin  and  Terry  (male  appellees  here)  declined, 
and  positively  and  persistently  refused  to  receive  the  said  certifi- 
cates, not  because  of  any  question  or  doubt  that  they  represented 
the  money  of  his  wards,  but  expressly  on  the  insistance  that  the 
guardian  should  pay  to  them  in  funds  equivalent  to  those  in 
which  he  originally  collected  the  money  from  the  commissioners 
of  court  in  1853  and  1854 — that  is,  in  gold  or  silver,  or  its  equiv- 
alent. 

The  said  Commercial  Savings  Bank  of  Richmond  was  an  insti- 
tution in  full  business  operation  and  in  good  credit,  but,  like 
every  other  bank  in  the  state,  it  went  down  with  the  fall  of  the 
southern  Confederacy. 

At  the  February  rules,  1867,  the  said  Robert  M.  Martin  and 
Eugenia  E.,  his  wife,  filed  their  bill  in  the  circuit  court  of  Han- 
over county  against  the  said  John  P.  Parsley,  guardian  of 
Eugenia  E.  Martin  and  others,  his  supposed  official  sureties, 
charging  that  a  considerable  amount  of  property,  real  and  per- 
sonal, had  come  to  the  hands  of  the  said  Parsley,  as  guardian 
aforesaid,  and  praying  for  a  settlement  of  his  accounts  as  such 
and  for  a  decree  for  the  balance  which  should  be  found  due  them 
on  such  settlement. 

A  similar  suit  was  brought  at  the  same  time  by  the  said 
Thomas  S.  Terry  and  George  Ella  Terry,  his  wife,  against  the 
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said  Parsley,  guardian,  setting  forth  the  same  charges  and  ask- 
ing for  similar  relief  in  behalf  of  the  said  Terry  and  wife. 

The  answer  of  J.  P.  Parsley,  guardian,  was  prepared  for  him, 
and  under  his  direction,  but  he  suddenly  died  before  he  had 
sworn  to  it.  It  was  adopted  and  filed  as  his  answer  by  William 
M.  Parsley,  his  administrator,  who  is  the  appellant  here. 

At  the  May  term,  1873,  of  the  said  circuit  court  of  Hanover, 
it  appearing  that  all  the  questions  arising  in  each  of  these 
causes  are  the  same,  and  that  the  same  evidence  is  applicable 
to  and  had  been  taken  in  each  of  them,  it  was  ordered  that  they 
be  consolidated  and  thereafter  heard  together.  And  it  was 
further  ordered,  thaf  the  reports  filed  in  the  said  causes  by  the 
master  commissioner,  Winn,  together  with  all  the  evidence 
which  had  been  before  the  said  commissioner,  or  filed  in  the 
said  causes,  should  be  recommitted  with  directions  to  the  said 
commissioner  to  examine  the  same  and  any  other  evidence  that 
might  thereafter  be  taken  or  filed  by  either  party,  and  report  to 
the  court. 

In  his  report  responsive  to  this  order,  made  November  3, 1875, 
the  said  commissioner  reported  among  other  things,  that  he 
bad  carefully  examined  and  considered  all  the  reports  and  evi- 
dence taken  and  filed  in  said  causes,  and  that  'Hhe  funds  de- 
posited by  John  P.  Parsley  in  his  own  name,  in  the  Commercial 
Savings  Bank,  as  shown  by  certificate  filed  with  former  report, 
amounting  in  the  aggregate  to  |1,500,  were  funds  belonging  to 
the  female  plaintifls,  then  wards  of  said  Parsley.'' 

"  That  the  said  Commercial  Savings  Bank  was  a  proper  place 
of  deposit  for  such  money,  and  was  such  a  place  as  a  prudent 
fiduciary  might  have  made  such  a  deposit  at  the  dates  at  which 
said  deposits  were  made  by  said  Parsley.*' 

"  That  the  said  Commercial  Savings  Bank  has  failed,  and  failed 
from  the  results  of  the  late  war,  the  said  bank  having  invested 
its  assets  in  Confederate  bonds  or  other  Confederate  securities." 

That  Mrs.  Martin  became  of  age  January  1,  1862,  and  that 
her  husband  was  a  minor  when  she  married  him,  and  did  not 
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arrive  at  age  till  22nd  January,  1863 ;  that  Mrs.  Terry  married 
her  husband  22nd  February,  1863,  and  became  of  age  March 
5th,  1865 ;  that  it  is  evident  that  said  Parsley  could  not  settle 
with  either  of  the  said  parties  until  1863;  that  if  the  said  Pars- 
ley, who  was  in  the  enemy's  lines  at  the  time  the  said  Commer- 
cial Savings  Bank  gave  notice  to  its  depositors  to  withdraw  their 
funds  on  deposit  in  said  bank,  had  withdrawn  the  said  sums  at 
the  time  of  said  notice,  he  would  have  been  compelled  to  have 
deposited  it  in  some  other  bank,  or  invested  it  in  Confederate 
securities;  and  that  he  was  justified  in  letting  it  remain  in  said 
bank,  especially  as  his  wards  were  then  not  of  age,  and  he  could 
not  pay  it  over  to  them ;  that  had  the  mopey  been  withdrawn 
and  deposited  in  any  other  bank,  or  invested  in  Confederate 
securities,  the  result  would  have  been  the  same. 

At  the  May  t^rm,  1878,  of  the  said  circuit  court  of  Hanover, 
the  said  court,  without  passing  upon  the  report  of  the  master 
commissioner  taken  and  filed  in  the  cause  responsive  to  the  order 
and  reference  by  the  court  either  to  approve  or  disapprove  the 
same  in  whole  or  in  part,  and  without  passing  upon  any  of  the 
exceptions  filed  by  both  plaintiff's  and  defendants  to  the  said  re- 
port, rendered  a  decree  against  the  defendant,  to  be  satisfied  out 
of  the  estate  of  his  intestate,  the  said  John  P.  Parsley,  deceased, 
for  the  balances  found  due  and  reported  by  the  commissioner 
from  the  said  John  P.  Parsley,  guardian,  to  his  said  wards,  the 
female  plaintiff's,  and  the  costs.  From  this  decree  an  appeal  and 
supersedeas  were  allowed  by  one  of  the  judges  of  this  court. 

The  whole  finding  and  report  of  the  master  commissioner 
last  made  in  this  cause,  in  direct  response  to  the  order  and  in- 
quiry of  the  circuit  court  of  Hanover,  was  in  favor  of  the  good 
faith,  legal  action  and  prudent  conduct  of  the  guardian ;  and 
should,  we  think,  have  induced  a  decision  by  the  court  in  ftivor 
of  his  non-liability.  Upon  the  general  principles  applicable  to 
the  conduct  of  fiduciaries  under  such  circumstances  and  diflS- 
culties  as  environed  this  guardian,  these  deposits  were  a  legal 
and  proper  disposition  of  the  funds  of  his  wards.     No  order  of 
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court  was  necessary  to  enable  or  authorize  him  to  lend  it  out. 
He  did  so  lend  it  out  at  interest  and  it  was  returned  back  upon 
his  hands  at  a  time  when  money  was  abundant  and  most  diffi- 
cult of  investment.  Being  thus  again  in  his  hands,  he  did  not 
apply  it  to  his  own  use^s  or  mix  it  with  his  ovm  funds ;  and,  find- 
ing it  impracticable  to  loan  it  out  again  to  advantage,  hef  did 
the  only  thing  he  could  properly  and  safely  do,  viz :  to  put  it 
on  deposit  in  a  perfectly  safe  and  reliable  bank  in  Richmond, 
upon  six  per  cent,  interest.  This  it  was  his  right  to  do  without 
asking  for  an  order  of  court ;  all  his  duty  and  responsibility 
being  to  see  that  his  choice  of  a  depository  was  a  prudent  and 
safe  one.  This  case  is  wholly  different  and  distinguishable  from 
the  large  class  of  cases  in  which  this  court  has  held  fiduciaries 
responsible  who  received  the  money  of  their  cestui  que  trust  in 
good  cwn-ency^  equivalent  to  gold  and  silver,  and  wholly  failed 
to  make  any  investment  of  it  at  the  time,  but  applied  it  to  their 
own  uses;  and  then,  after  the  war  had  commenced  and  the  cur- 
rency had  become  greatly  depreciated,  have  sought  to  pay  it 
back  in  such  depredated  currency,  or  by  getting  orders  of  court 
for  its  investment  in  C!onfederate  and  other  well-nigh  worthless 
sec^urities,  thereby  making  profit  and  advantage  to  themselves. 

This  guardian  made  not  one  cent  out  of  his  wards.  He  de- 
posited their  money  in  a  first-class  bank  at  six  per  cent,  interest, 
just  as  he  received  it.  He  could  not  pay  it  to  his  wards  as  they 
were  then  infants ;  and  he  acted  prudently  as  with  his  own 
money  and  as  a  court  would  have  ordered  or  sanctioned  if  ap- 
plied to  at  the  time. 

A  bona  fide  deposit  of  the  money  of  his  wards  by  the  guardian 
in  his  own  individual  name,  provided  that  it  can  he  shown  that 
it  was  in  fact  the  money  of  his  wards,  will  acquit  and  protect 
the  guardian  from  the  responsibility  of  loss  which  ensues  not 
by  the  form  or  designation  of  the  deposit,  but  which  has  been 
lost  by  the  general  and  universal  destruction  of  the  whole 
currency  and  all  the  banking  and  financial  interests  of  th^ 
state. 
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That  it  was  the  very  money  of  his  wards ;  that  he  deposited 
it  in  good  faith  as  an  investment  for  them,  though  in  his  own 
name,  as  the  best  and,  indeed,  the  only  disposition  that  he  could 
make  of  it  at  the  time  and  in  the  circumstances  and  surround- 
ings of  his  situation,  and  of  the  states  then  actually  invaded, 
overrun  and  ravaged  by  a  public  enemy  within  whose  lines  his 
very  dwelling  was  enveloped — the  evidence  in  the  record  abun- 
dantly proves.  This  appears  by  Parsley's  answer  and  deposi- 
tion and  by  his  declarations  cotemporaneously  made  and  proved 
by  the  depositions  filed  in  the  cause.  In  Beazley  v.  Watson^  41 
Ala.  R  234-239,  in  a  case  of  similar  form  of  deposit  by  a  guar- 
dian, it  was  decided  that  it  was  competent  to  show  by  parol 
evidence,  in  connection  with  the  certificate,  that  the  money  de- 
posited was  in  fact  the  money  of  the  wards  and  not  of  the 
guardian.  And  also  that  the  declarations  of  the  guardian, 
cotemporaneous  with  the  deposit,  that  the  money  belonged  to 
his  ward,  are  competent  evidence  to  prove  the  fact.  Bank  v. 
Coleman,  20  Ala.  R  140 ;  and  McTyer  v.  Steele,  26  Ala.  R  487. 

It  is  shown  by  the  record  that  Parsley  had  no  money  of  his 
own  in  said  bank,  or  any  other  dealing  with  it  whatever;  that 
he  never  checked  on  this  fund  or  drew  the  interest;  and  it  would 
be  unreasonable  to  suppose  that  he  would  have  deposited  this 
large  sum  of  his  own  money  and  let  it  remain  there  for  years 
unused  and  untouched ;  a  sum,  too,  within  reasonable  approxi- 
mation to  the  very  sum  theo  in  his  hands  due  to  his  wards.  It 
was  within  |23.46  of  the  amount  then  due  by  him  to  his  ward, 
Mrs.  Terry,  and  within  $16.36  of  the  amount  then  due  to  his 
other  ward,  Mrs.  Martin.  That  the  sums  should  not  have  cor- 
responded to  a  dollar  is  perfectly  reasonable,  as  he  could  not 
have  known  exactly,  until  his  accounts  had  been  fully  stated. 
He  had  lent  their  money  out  and  it  had  been  paid  back  to  him ; 
and  just  as  he  received  it  he  deposited  it  at  interest  in  bank ; 
and  not  knowing  what  else  to  do  with  it  he  let  it  remain  where 
it  was ;  and  where  too,  it  is  to  be  remarked,  it  would  have  been 
safe  and  returnable  to  him  in  good  currency  after  the  war  but 


Digitized  by 


Google 


parsley's  adm*r  v.  martin  and  ai^.  383 

Opinion. 

for  the  failure  of  the  Confederacy,  the  burning  of  the  city  of 
Richmond  and  the  outlawry  of  all  the  currency  of  the  state. 

In  this  deposit  there  was  no  mingling  of  this  fund  with 
Parsley's  own  money ;  it  was  kept  as  a  special  fund ;  he  made 
no  profit  and  derived  no  use  or  advantage  from  it ;  he  deposited 
the  same  kind  if  not  the  very  same  money  which  he  received ; 
he  deposited  it  when  he  received  it  It  was  lost  by  no  fault  or 
default  of  his  and  not  because  of  the  form  of  the  deposit  (for  it 
would  have  been  equally  lost  if  the  deposit  had  been  in  his 
name  as  guardian). 

This  case  falls  directly  within  the  principles  announced  by 
thifi  court  in  the  cases  of  Davis  v.  Hannan,  21  Grat.  194,  and 
Pidgeon  v.  WiUiams,  21  Grat.  251,  and  in  Cooper  and  als  v. 
Cooper's  ex' or  and  als,  decided  by  this  court  within  the  last  few 
weeks.     Ante,  page  198. 

Cases  in  which  a  fiduciary  has  been  held  to  responsibility  for 
the  loss  of  the  money  of  his  ward  or  of  an  estate,  which  had 
been  deposited  in  his  own  name,  have  all  been  those  in  which 
the  fiduciary  fund  was  mingled  with  his  otvn  private  or  personal 
funds  or  used  by  him  for  his  own  purposes,  or  where  the  deposit 
was  made  in  depreciated  money  as  compared  with  the  m^ney 
received.  This  was  the  case — this  the  vice  which  infected 
the  case  of  Vaiden  and  als  v.  Stuhblefield s  ex  or  and  als,  28 
Gratt.  153 ;  and  we  believe  that  no  case  has  ever  been  decided  or 
recognized  as  authority  in  this  State  which  would  throw  the  loss 
of  the  fund  in  these  causes  upon  the  guardian,  Parsley,  or  upon 
his  estate.  It  appears  from  the  record  that  Parsley  laid  his 
vouchers  as  guardian  before  a  commissioner  of  the  court  in 
which  he  had  qualified,  for  the  years  1853-1854,  for  settlement, 
but  that  they  were  lost  or  destroyed  and  his  account  conse- 
quently was  not  then  settled.  He  did  subsequently  settle  before 
a  commissioner  of  the  said  court,  who  returned  his  accounts  to 
the  court,  but  the  public  records  of  Hanover  county  were  de- 
stroyed by  fire  and  by  the  hands  of  the  public  enemy.  The 
guardian,  Parsley,  in  1863,  ofiered  and  urged  a  settlement  and 
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payment  of  his  wards'  money  in  his  hands  to  their  husbands^ 
Martin  and  Terry,  as  soon  as  they  were  of  age  and  capable  in 
law  to  receive  it;  but  they  peremptorily  refused  to  receive  any- 
thing but  gold  or  silver,  or  its  equivalent. 

In  the  case  cited  of  Davis  v.  Harman  and  aUi,  21  Grat.  194, 
the  fiduciary,  Davis,  deposited  the  fund  of  his  trust  in  bank  in 
his  oton  Thame,  and  it  was  mixed  and  merged  with  his  oton  money 
and  in  his  private  bank  account ;  yet  even  in  that  case  Judge 
Christian,  speaking  for  the  court,  said:  "We  would  not  be  un- 
derstood as  at  all  disputing  the  authority  of  the  cases  relied 
upon  to  show  that  where  a  trustee  deposits  the  trust  fund  with 
a  banker  or  in  a  bank  and  does  not  separate  it  from  his  own 
funds  by  designating  it  as  the  trust  fund,  and  a  loss  occurs  in 
consequence  of  such  deposit,  that  loss  must  fall  on  the  trustee ; 
as,  for  instance,  where  the  bank  fails  or  the  banker  becomes 
insolvent.  But  in  this  case  these  authorities  have  no  applica- 
tion ;  the  loss  here  was  not  in  consequence  of  the  deposit,  but  the 
thing  deposited  perished,  without  any  default  anywhere,  by  the 
sudden  and  irretrievable  destruction  of  the  whole  currency  of 
a  country  by  the  termination  of  a  civil  war  which  had  destroyed 
the  very  power  which  created  it.  Neither  the  authorities  relied 
upon  nor  the  reason  upon  which  they  are  founded  can  have  any 
application  to  a  case  like  this.  It  would  be  too  rigorous  and  un- 
just; it  would  be  in  violation  of  those  well-settled  principles, 
founded  in  reason  and  conscience,  which  control  the  action  of 
courts  of  equity,  to  hold  that  though  the  appellant  has  been  guilty 
of  no  mala  fides,  no  misconduct,  no  negligence,  yet  he  is  to  be 
held  responsible  for  a  loss  which  he  had  no  part  in  creating  and 
no  power  to  prevent.  But  that  loss,  we  think,  ought  to  fall  upon 
those  who  were  entitled  to  the  fund  that  has  perished."  Upon 
the  review  of  this  whole  case  and  all  the  questions  presented  by 
the  record,  and  the  argument  of  counsel,  we  are  of  the  opinion 
that  the  decree  of  the  circuit  court  of  Hanover  complained  of  is 
erroneous,  and  must  be  annulled  and  reversed. 


Digitized  by 


Google 


parsley's   ADM'R  v.    martin   and   AL3.  385 

Decree. 

Lacy,  «/.,  and  Hinton, «/.,  concurred  in  the  opinion  of  Faunt- 
leroy,  J, 

Lewis  J  P.,  and  Richardson,  J,,  dissented. 

The  decree  is  as  follows: 

This  day  came  again  the  parties  hy  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  adopting  statements  "A"  of  Commis- 
sioner Winn's  reports,  instead  of  statements  "B"  of  said  reports 
in  the  settlement  of  the  accounts  of  the  appellant's  intestate  of 
his  transactions  as  guardian  of  his  wards,  Eugenia  E.  Martin 
and  Greorge  Ella  Turner;  it  appearing  by  said  statements  "B'* 
in  said  reports  of  Commissioner  Winn  that  there  is  nothing  due 
froni  the  said  guardian  to  either  of  his  said  wards,  after  credit- 
ing him  with  the  amounts  deposited  by  him  in  the  Commercial 
Sarin gs  Bank.  It  is,  therefore,  decreed  and  ordered  that  said 
decree  be  reversed  and  annulled,  and  that  the  appellees  pay  to 
the  appellant  his  costs  by  him  expended  in  the  prosecution  of 
his  said  appeal  and  supersedeas  here.  And  this  court,  proceed- 
ing to  render  such  decree  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  decreed  and  ordered  that  the  bills  of  the  plaintiffs 
in  said  circuit  court  be  dismissed,  and  that  said  plaintiffs  pay  to 
the  defendant  in  said  circuit  court  his  costs  by  him  about  his 
defence  of  said  causes  expended.  Which  is  ordered  to  be  cer- 
tified to  the  said  circuit  court  of  the  county  of  Hanover. 

Dbcrbb  reversed. 
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f  Ultmond. 

AiLSTOCK  V.  Page  and  als. 

April  19th,  1883. 

1.  Construction   of  Statutes— Liquor  Licenses— Counfy  Courts, — The 

purpose  of  the  legislature  in  framing  the  act  of  March  3,  1880,  was  to 
require  the  county  courts  to  grant  a  license  to  sell  liquor  to  every  appli- 
cant who  brought  his  case  within  the  requirements  of  the  law.  Leigh- 
ion  V.  Maury,  76  Va.  865. 

2.  \T>E,yL— Idem— Idem— DiscreHon— Appeal, — The   purpose   and    effect  of 

the  change  by  the  legislature  by  its  act  of  March  6,  1882,  of  the  word 
"shair*  to  the  word  '*may''  was  to  conform  the  act  of  March  3,  1880, 
so  amended,  to  the  law  in  this  respect,  when  the  case  of  French  v.  Noel, 
22  Gratt.  454,  was  decided,  and  so  to  leave  it  discretionary  with  county 
courts  to  grant  or  refuse  such  licenses.  This,  however,  is  a  sound  legal 
discretion,  subject  to  the  appeal  specifically  allowed  by  the  statute  to 
the  applicant. 

3.  Idem — Appeal— Applicant— Contestant.— ^ior^  these  acts  of  1880  and 

1882,  there  was  from  the  decisions  of  county  courts  granting  or  refusing 
licenses  to  sell  liqqpr,  under  Veager's  Case,  11  Gratt.  655,  and  French 
V.  Noel,  supra,  no  appeal  allowed  either  applicant  or  contestant.  Those 
acts  give  to  the  applicant  an  appeal  to  the  circuit  court  only.  The 
failure  to  give  an  appeal  to  others,  must  be  construed  as  conclusive 
evidence  of  a  purpose  to  withhold  the  right  of  appeal  from  all  but  the 
applicant,  and  the  contestant  has  no  appeal  whatever. 

4.  Leighton  V,  Maury,  supra— Overruled.— So  far  as  this  court,  in  Leigh- 

ton's  Case,  reached  a  different  conclusion  on  the  question  of  the  right 
of  appeal  from  judgments  of  county  courts  on  applications  for  licenses 
to  sell  liquor,  its  decision  is  overruled. 

5.  Case  at  Bar.— A.  applied  to  county  court  of  R.  for  license  to  sell,  by 

retail,  liquor  at  G.  P.  opposed.  By  the  evidence  the  court  was  fully 
satisfied  that  A.  brought  his  case  within  the  requirements  of  the  law, 
and  granted  the  license.  P.  excepted.  The  court  certified  the  evi- 
dence.   P.  obtained  from  the  circuit  judge  a  writ  of  error  and  super- 
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sedtas.    On  petition  of  A.  to  this  court  for  a  writ  of  prohibition  to  the 
circuit  court — 
Held: 

1.  The  circuit  court  had  no  jurisdiction  to  award  a  writ  of  error  and 

supersedeas  in  this  case. 

2.  The  writ  of  prohibition  must  be  awarded,  so  that  the  judgment  of 

the  county  court  will  remain  as  if  no  writ  of  error  and  super- 
sedeas had  been  awarded. 

This  is  a  case  of  prohibition  brought  in  this  court  as  a  court 
of  original  jurisdiction.  The  object  of  the  petitioner  was  to 
have  this  court  award  its  writ  to  prohibit  the  circuit  court  of 
Rockbridge  county  from  taking,  upon  a  writ  of  error  and  swper- 
sedeas  awarded  to  the  contestants,  W.  N.  Page  and  others,  juris- 
diction to  review  the  judgment  of  the  county  court  of  said 
county,  rendered  January  2d,  1883,  granting  to  the  petitioner, 
Charles  P.  Ailstock,  a  license  to  keep  ^n  ordinary  and  sell  ar- 
dent spirits  at  Groshen,  in  said  county. 

Opinion  states  the  remaining  facts. 

F,  8.  Blair  for  plaintiff. 

First.  The  circuit  judge  had  no  right  to  grant  an  appeal,  or 
writ  of  error  and  supersedeas  in  this  case,  and  his  proceedings 
in  so  doing  are  coram  non  judice  and  null»*j;> 

See  ex  parte  Yeager,  11  Grat.  656;  Gorrell  v.  CtUpeper,  20 
Grat.  519 ;  French  v.  Noel,  22  Grat.  454. 

Second.  Act  of  March  6, 1882,  amending  act  of  March  3, 1880, 
and  substituting  "may'*  for  "shall,"  grants  "an  authority  cou- 
pled with  a  discretion,  which  does  not  admit  of  its  being  guided 
or  superseded  by  the  orders  of  any  superior  or  appellate  tribu- 
nal," except  in  the  case  specially  provided  in  the  statute,  of  an 
appeal  by  the  party  to  whom  a  license  is  refused. 

Third.  Prohibition  is  the  proper  remedy  in  this  case  to  arrest 
unauthorized  acts  of  jurisdiction. 
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Wm,  A.  Anderson^  and  Wm,  J.  Robertson^  for  the  respondents. 

First.  Kespondents  being  interested  in  valuable  improvements 
near  Groshen,  and  deeming  the  establishment  of  an  ordinary 
there  fraught  with  injury  to  their  interests,  were  entitled  to  be- 
come parties  and  oppose  petitioner's  application  for  license  to 
establish  same. 

See  Leighfon  v.  Maury,  76  Va.  865. 

Second.  Rightfully  made  parties  to  the  proceedings  and 
aggrieved  by  the  judgment  of  the  county  court  granting  such 
license,  respondents  were  entitled  under  Code  1873,  chapter  178, 
section  two,  upon  a  proper  case  presented,  to  sue  out  a  writ  of 
error  and  svpersedeas  to  that  judgment. 

Third.  All  the  proceedings  complained  of  were  in  accordance 
with  the  construction  placed  by  this  court,  upon  the  present 
license  law,  and  the  principles  settled  by  its  decision  in  Leighton 
V.  Maury,  supra. 

Fourth.  The  act  of  March  6,  1882,  raises  no  question  of  the 
appellate  jurisdiction  of  the  circuit  court  in  the  proceeding  com- 
plained of,  but  makes  clearer  the  rightfulness  of  its  exercise. 

Fifth.  In  that  case  this  court  held,  that  in  the  act  of  March 
3,  1880,  the  words  "«AaH"  and  "may''  were  synonymous. 

Sixth.  There  is  now  no  express  warrant  of  law  for  granting  a 
license  to  keep  an  ordinary,  and  county  courts  have  no  juris- 
diction so  to  do. 

The  license  issued  was  unwarranted,  in  that  it  authorized 
Ailstock  to  keep  said  ordinary  as  provided  by  section  seventy- 
four  of  act  approved  March  27,  1876,  which  had  been  repealed, 
particularly  by  the  act  approved  April  22,  1882. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  application  of  Charles  P.  Ailstock  for  license  was  op- 
posed by  W.  N.  Page,  Henry  A.  Goodloe,  and  The  Iron  and 
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Steel  Works  Association  of  Virginia  (limited),  who  upon  their 
motion,  by  counsel,  were  admitted  as  defendants.  The  court, 
after  hearing  the  evidence  on  both  sides,  was  fully  satisfied  that 
"  the  applicant  was  a  fit  person  and  the  place  suitable  and  con- 
venient" and  granted  the  license. 

Subsequently,  however,  the  said  Page,  Goodloe,  and  The  Iron 
and  Steel  Works  Association  of  Virginia  (limited),  applied  to  the 
Hon.  Wm.  McLaughlin,  judge  of  the  circuit  court  of  Rockbridge 
county,  for  a  writ  of  error  and  s^ipersedeas  to  the  judgment  of 
the  county  court;  which  was  awarded  on  the  16th  day  of  Jan- 
uary, 1883 ;  whereupon,  the  petitioner,  Ailstock,  presented  his 
petition  to  this  court  praying  for  a  writ  of  prohibition  to  be 
issued  to  the  said  Page,  Goodloe,  The  Iron  and  Steel  Works  As- 
sociation of  Virginia,  and  the  said  Wm.  McLaughlin,  judge  of 
the  circuit  court  of  Rockbridge,  "  to  prohibit  them  from  proceed- 
ing further  upon  the  said  supersedeas,  so  that  the  order  of  the 
county  court  shall  continue  in  full  force  and  effect  as  if  said 
supersedeas  had  not  been  awarded." 

Accordingly,  on  the  12th  day  of  February,  1883,  a  rule  was 
entered,  that  the  said  judge.  Page,  Goodloe,  and  the  Iron  and 
Steel  Works  Association  of  Virginia,  should  be  summoned  to 
show  cause  why  a  writ  of  prohibition  should  not  be  issued  ac- 
cording to  the  prayer  of  the  petition.  This  rule  was  answered 
by  both  Goodloe  and  Page. 

In  these  answers  and  the  arguments  at  the  bar  of  this  court, 
several  interesting  questions  are  raised,  only  one  of  which,  how- 
ever, in  the  view  we  take  of  the  case,  is  it  necessary  for  us  to 
decide. 

That  question  is  this,  did  the  circuit  court  have  jurisdiction 
to  award  a  writ  of  error  and  supersedeas  in  this  case? 

From  a  comparison  of  the  second  section  of  the  act  of  March  3, 
1880,  with  the  act  amendatory  thereof,  approved  March  6,  1882, 
it  will  be  seen  that  the  only  change  made  in  that  section  is  the 
substitution  of  the  word  "may"  for  the  word  "shall,"  so  that 
the  section,  as  amended,  reads  as  follows :  "If  the  court  be  fully 
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satisfied  upon  hearing  the  testimony  for  and  against  the  appli- 
cation, should  any  be  oiFered,  that  the  applicant  is  a  fit  person, 
and  the  place  of  business  suitable  and  convenient,  it  may  grant 
such  license." 

The  purpose  of  the'  legislature  in  framing  the  act  of  March 
3,  1880,  was  to  require  the  county  courts  to  grant  a  license  to 
every  applicant  who  had  complied  with  all  the  requirements  of 
the  statute.  In  Leighton  v.  Maury,  76  Va.  Rep.  865,  Staples, 
J.,  in  speaking  of  this  act,  says,  "it  will  be  observed  that  when 
the  applicant  brings  himself  within  the  provisions  of  the  stat- 
ute, in  other  words,  if  the  applicant  shows  that  he  is  a  fit 
person,  and  that  the  place  of  business  is  suitable  and  conve- 
nient, it  is  the  duty  of  the  county  court  to  grant  the  license. 
*It  shall  grant  the  license,'  is  the  mandate  of  the  act.  The 
court  is,  of  course,  invested  with  a  sound  judicial  discretion  in 
determining  whether  the  applicant  is  a  fit  person  and  the  place 
suitable  and  convenient,  but  if  fully  satisfied  on  these  points,  it 
has  no  right  to  refuse  the  license  because  the  judge  may 
consider  the  sale  of  ardent  spirits  contrary  to  a  sound  public 
policy,  or  injurious  to  the  morals  of  a  community.  These  are 
considerations  that  may  properly  address  themselves  to  the 
legislature  in  framing  the  lawM,  and  not  to  the  courts  in  ex- 
pounding them.*' 

By  the  act  of  March  6,  1882,.  the  word  "may ''  is  substituted, 
as  we  have  before  observed,  for  the  word  "shall.**  The  obvious 
purpose  and  eiFect  of  which  is  to  make  the  act  of  March  3,  1880, 
as  amended  by  the  act  of  March  6,  1882,  conform  in  this  respect 
to  the  law  as  it  stood  when  the  case  of  French  v.  Noel,  22  Gratt. 
456,  was  decided,  and  so  to  leave  it  discretionary  with  the  county 
courts  to  grant  or  refuse  such  licenses  as  to  them  might  seem  fit. 

This  discretion  must  indeed  be  a  sound  legal  discretion.  A 
discretion  to  be  exercised  upon  a  full  and  complete  survey  of 
all  the  circumstances  of  each  particular  case,  regard  being  had 
to  the  interests  and  policy  of  the  state  as  manifested  in  the 
statute,  as  well  as  to  the  interests  of  the  applicant  and  to  the 
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interests  of  the  community  in  which  the  business  is  to  be  carried 
on,  for  it  cannot  be  overlooked  that  one  of  the  objects  of  the  act, 
as  expressed  in  its  title,  is,  "to  collect  a  tax'*  "for  the  support 
of  the  government,  and  to  pay  the  interest  on  the  public  debt.*' 

Now  in  ex  parte  Yeccger,  11  Gratt.  655,  end  in  French  v.  Noel, 
22  Gratt.  456,  this  court  held  that  the  judgment  and  discretion 
of  the  county  court  in  cases  of  this  kind  was  final  and  conclu- 
sive and  could  not  be  controlled  or  reviewed.  With  the  knowl- 
edge that  this  construction  had  been  put  upon  the  exercise  of  a 
discretionary  power  in  cases  of  this  kind,  and  that  the  effect  of 
this  construction  was  necessarily  to  exclude  all  other  persons,  as 
well  as  the  applicant,  from  a  right  of  appeal,  the  legislature  has 
seen  fit  to  use  language  in  the  act  of  March  6,  1882,  which,  in 
terms,  only  applies  to  the  applicant,  and  which  only  allows  him 
the  right  of  appeal  to  the  circuit  court,  and  no  further.  Under 
these  circumstances  we  do  not  feel  at  liberty  to  adopt  the  reason- 
ing of  the  counsel  for  the  respondents  here,  and  to  give  to  them 
not  only  the  right  of  appeal  to  the  circuit  court,  but  more,  and 
(what  is  denied  to  the  applicant)  an  appeal  to  this  court.  Su- 
pervisors of  Cvlpeper  v.  GorreU,  20  Gratt.  519.  In  this  case  the 
failure  of  the  legislature  to  give  to  other  persons  than  the  appli- 
cant a  right  of  appeal  to  the  circuit  court  must  be  construed  as 
conclusive  evidence  of  a  purpose  to  withhold  such  right. 

In  Leighton's  Case,  supra,  this  court,  in  construing  the  act  of 
March  3,  1880,  reached  a  different  conclusion  on  this  point,  and 
it  is  with  reluctance  that  we  have  felt  constrained  to  adopt  a 
contrary  view.  To  the  extent,  however,  that  the  opinions  herein 
expressed  are  in  conflict  with  that  case,  it  must  be  regarded  as 
overruled.  We  think  that  the  circuit  court  had  no  jurisdiction 
to  award  a  writ  of  error  and  supersedeas  in  this  case.  It  is, 
therefore,  adjudged  and  ordered  that  a  writ  of  prohibition  be 
awarded  according  to  the  prayer  of  the,  said  petition,  directed  to 
the  said  defendants,  commanding  theai  to  proceed  no  further 
upon  the  said  writ  of  error  and  supersedeas  awarded  by  the 
said  William  McLaughlin,  judge  as  aforesaid,  so  that  the  said 
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judgment  of  the  said  county  court  will  continue  and  remain  in 
full  force  and  effect,  as  if  no  writ  of  error  and  supersedeas  had 
ever  been  awarded. 

And  it  is  further  adjudged  and  ordered,  that  the  service  of  an 
office  copy  of  this  order  upon  the  said  defendants  shall  have  the 
same  force  and  effect  as  the  execution  upon  them  of  a  writ  of 
prohibition  issued  in  pursuance  hereof. 

And  it  is  further  adjudged  and  ordered,  that  the  plaintiff, 
Charles  P.  Ailstock,  recover  against  the  defendants,  W.  N.  Page, 
H.  A.  Goodloe  and  The  Iron  and  Steel  Works  Association  of 
Virginia,  his  costs  by  him  expended  in  the  prosecution  of  this 
proceeding.  Which  is  ordered  to  be  certified  to  the  circuit  court 
of  Rockbridge  county. 

Prohibition  awarded. 
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Hiram  Price  v.  The  Commonwealth. 

April  I2th,  1883. 

1.  Criminal   Proceedings— Indie ^m^nl—yerdic^. — On  an   indictment   for 

maliciously  shooting  with  intent  to  kill,  &c.,  one  S  ^  tht  jury  return 
their  verdict:  "We,  the  jury,  find  the  prisoner  guilty  of  unlit wful  sUool- 
ing  with  intent  to  kill,  as  charged  in  the  indictment,  and  fix  the  term  of 
imprisonment  at  three  years  in  the  penitentiary.*'  The  \  erdici  i.s  to  be 
read  in  connection  with  the  indictment,  and  therefore  suffidently  indi- 
cates the  person  shot. 

2.  Idem — Accused—  Witness—Statute  Construed.— Acts  1881-2,  chapter  228^ 

section  — ,  declares  that  in  prosecutions  for  certain  offences,  '*  the  ac* 
cused  may  be  sworn  and  examined  as  a  witness  in  his  own  behalf.'* 
The  object  was  to  afford  him  opportunity  to  testify  or  not,  as  his  in- 
terest might  dictate,  and  not  to  deprive  him  of  his  right  to  deny  his 
guilt  by  plea  and  rest  upon  the  legal  presumption  of  innocence. 

3.  Idem — Prosecuting  Attorney— Exception. — Where  in  such  c^lsc  accused 

does  not  testify,  it  is  improper  for  prosecuting  attorney  to  comment  on 
that  fact.  But  if  exception  is  not  taken  thereto  till  after  verdict,  it  is  loo 
late,  unless  under  all  the  circumstances,  the  court  can  set^  that  a  proper 
verdict  has  been  rendered  and  the  accused  not  injured  by  the  com- 
ment. 

Error  to  judgment  of  circuit  court  of  Washitigton  county, 
refusing  Hiram  Price  a  writ  of  error  to  a  judgment  of  tliti  county 
court  of  said  county,  rendered  November  20th,  1882,  sentencing 
him  to  three  years'  imprisonment  in  the  state  penitentiary  for 
unlawfully  shooting  John  Stroupe  with  intent  to  kill.  Ttie 
opinion  states  the  facts. 

White  &  Bucha^han,  F.  A.  Humes^  and  Daniel  I'rtgtj,  tor  tha 
plaintiff  in  error. 

Atiaifiey-General  F.  S,  Blah*,  for  the  commonwt  altli. 
Vol.  lxxvii — 50 
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HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,  Hiram  Price,  was  indicted  at  the  No- 
vember term,  1882,  of  the  county  court  of  Washington  county, 
for  unlawfully,  feloniously  and  maliciously  shooting  one  John 
Stroupe,  with  intent  to  maim,  disable,  disfigure  and  kill,  &c. 
Upon  the  trial  the  jury  relumed  a  verdict  in  the  following  words, 
viz :  "  We  the  jury  find  the  prisoner  guilty  of  unlawful  shoot- 
ing with  intent  to  kill  as  charged  in  the  indictment,  and  fix  the 
term  of  imprisonment  at  three  years  in  the  penitentiary.'' 
Thereupon,  the  prisoner,  by  counsel,  moved  in  arrest  of  judg- 
ment and  also  moved  the  court  to  set  aside  the  verdict  and  grant 
him  a  new  trial.  The  county  court  overruled  both  motions  and 
rendered  judgment  in  accordance  with  the  verdict.  To  this 
action  of  the  county  court  the  prisoner  filed  a  bill  of  exceptions. 
He  then  applied  to  the  circuit  court  of  Washington  county  for 
a  writ  of  error  which  was  refused.  Whereupon  he  was  allowed 
a  writ  of  error,  upon  his  application,  by  one  of  the  judges  of 
this  court. 

Although  several  errors  have  been  assigned  here,  it  is  only 
deemed  necessary  to  notice  two  of  them. 

The  first  of  these  is,  that  the  judgment  fails  to  state  whom  it 
was  that  the  plaintiff  in  error  shot.  This  we  do  not  regard  as 
material  in  any  event.  As,  however,  the  judgment,  so  far  as  we 
can  discover  from  the  record,  is  in  the  usual  form,  we  presume 
that  it  was  intended  to  say  that  the  verdict  was  liable  to  objec- 
tion for  that  reason.  So  regarding  it,  we  have  only  to  observe 
that  the  point  has  been  heretofore  passed  upon  by  this  court  and 
held  to  be  unsubstantial.  As  was  said  in  Hohack's  Case^  28 
Gratt.  924,  "  a  verdict  in  a  criminal  case  must  always  be  read  in 
connection  with  the  indictment.''  If  it  be  so  read  in  this  case, 
there  cannot  be  the  slightest  doubt  as  to  whom  the  person 
shot  was. 

The  second  assignment  of  error  is,  however,  one  of  more  im- 
portance. It  is  that  the  commonwealth's  attorney  commented 
upon  the  fact  that  the  prisoner  had  not  testified  in  the  case  as 
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he  was  permitted  to  do  by  the  statute.  This  conduct  on  the 
part  of  an  oflScer  of  the  court  was  certainly  improper,  and  ought 
to  have  been  promptly  checked  by  the  presiding  judge. 

The  statute,  ch.  228,  Acts  1881-82,  p.  238,  provides  that  in  all 
prosecutions  for  certain  named  oiFences,  of  which  the  offence  in 
this  case  is  one,  ^Hhe  accused  may  be  sworn  and  examined  as  a 
witness  on  his  own  behalf* 

The  sole  purpose  of  this  enactment,  it  is  obvious,  was  to  give 
to  the  accused,  who  alone  could  know  the  true  state  of  the  case 
and  the  explanation  of  many  of  its  seemingly  inculpatory  cir- 
cumstances, the  opportunity  to  testify  or  not  as  his  interests 
might  dictate.  Before  the  passage  of  the  statute  the  accused 
had  the  right  to  deny  his  guilt  and  to  rely  upon  the  legal  pre- 
sumption of  innocence  which  attaches  to  every  person  charged 
with  crime  until  proved  to  be  guilty,  and  the  statute  was  not 
intended  to  deprive  him  of  that  right.  It  can  never  be  made  a 
means  for  depriving  the  prisoner  of  this  presumption  of  inno- 
cence, as  it  inevitably  will  be  if  the  courts  and  their  officers  are 
permitted  to  comment  upon  the  failure  of  the  accused  to  testify. 
This  objection,  however,  cannot  avail  anything  to  the  plaintiff 
in  error  in  this  case,  for  the  reason  that  he  failed  to  except  in 
proper  time.  It  comes  too  late,  after  verdict,  if  the  court  can 
see  that  under  all  the  circumstances  a  proper  verdict  has  been 
rendered.  BtUVa  Case,  14  Grratt.  613;  Bead's  Case,  22  Gratt. 
924 ;  Stoneman'8  Case,  25  Gratt.  905  ;  Whart.  Cr.  PI.  &  Pr.  (8th 
ed,)  §  577.  From  the  certificate  of  evidence  in  this  case  it  ap- 
pears that  John  Stroupe,  the  person  who  was  assailed  by  the 
prisoner,  and  who  on  the  Saturday  night  preceding  this  en- 
counter had  been  abused  by  the  prisoner,  at  the  house  of  a  lewd 
woman,  was  passing  along  on  his  way  home  in  the  Knobs  in 
Washington  county,  when  he  heard  some  one  hollow  in  the 
direction  of  one  Theophilus  Stroupe's  house.  That  John 
Stroupe,  finding  out  who  it  was,  came  down  to  where  the  pris- 
oner and  one  Jacob  Saltz  and  Moses  South,  the  two  last  being 
witnesses,  were.  That  Stroupe,  who  was  unarmed,  said  to 
the   prisoner  that  they   had    had    some  difficulty   on     Satur 
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day  night,  and  that  they  were  now  in  the  road  and  could 
settle  it.  "That  thereupon  the  prisoner,  who  was  about  three 
steps  from  Stroupe,  replied  that  "they  could  do  it  d — d  quick," 
and  about  the  same  time  commenced  firing  at  Stroupe.  That 
when  the  first  shot  was  fired,  they  were  about  three  steps 
apart ;  when  the  second  shot  was  fired,  they  were  about  four  feet 
apart;  and  that  when  the  third  and  last  shot  was  fired,  they 
were  from  four  to  five  feet  apart.  That  the  third  shot  struck 
Stroupe  in  the  left  side  and  ranged  towards  the  front  and  down- 
ward to  his  bowels.  Now,  under  these  facts,  according  to  all 
the  authorities  in  this  state,  if  Stroupe  had  died  the  prisoner 
might  have  been  properly  convicted,  not  only  of  murder,  but  of 
murder  in  the  first  degree.  White/ord's  Case,  6  Rand.  810; 
Jones's  Case,  1  Leigh,  654 ;  HiWs  Case,  2  Gratt.  599 ;  HotoeWs 
Case,  26  Gratt  995 ;  Nelson  Mitchell's  Case,  33  Gratt.  872.  And, 
according  to  Read's  Case,  22  Gratt.  925,  in  every  such  case,  if  the 
wounded  man  survives,  it  is  a  case  of  malicious  shooting  with 
intent  to  kill.  For,  in  such  case,  the  purpose  to  kill  would  be 
inferred  from  the  deliberate  use  of  such  a  weapon  under  such 
circumstances.  HilVs  Case,  2  Gratt.  599 ;  McDanieVs  Case, 
ante  page  281.  And  yet,  in  this  case,  the  jury  did  not  find 
the  prisoner  guilty  of  malicious  shooting,  as  they  might  well 
have  done,  but  guilty  of  unlawful  shooting,  and  have  fixed  his 
imprisonment  at  the  short  period  of  three  years  in  the  peni- 
tentiary. It  would  seem  to  be  almost  demonstrable  that  the 
prisoner  was  not  injured  by  the  remarks  of  the  commonwealth's 
attorney  on  his  refusal  to  testify,  and  so  the  judge  below  certifies 
that  he  is  of  that  opinion. 

I  am  of  opinion  that  there  is  no  error  in  the  judgment  of  the 
county  court,  or  in  the  judgment  of  the  circuit  court.  The 
judgment  of  the  circuit  court  must,  therefore,  be  aflSrmed. 

Richardson,  «/.,  dissented. 

Judgment  affirmed. 
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f  Uftmona. 

Ferry  and  al.  v.  Clarke  and  als. 

April  i2th,  1883. 

I  Specific  Perform ASCE—/^escission—S^a^  quo, — Applications  for  spe- 
cific performance  of  contracts  are  addressed  to  the  sound  discretion  of 
the  court.  So  likewise  are  applications  for  rescission  ihcrreoC  Rescis- 
sion  will  not  be  decreed  unless  the  court  can  place  the  |iariies  in  statu 
quo.  Both  are  often  refused,  and  the  parties  left  to  their  rtmedie^  al 
law. 

2.  Idem — Idem —Amended  Bill— Laches. — In  suit  for  specific  performance, 

the  court  may  allow  the  plaintiff  to  amend  his  bill  and  ask,  and  in  a 
proper  case  there  may  be  decreed  a  rescission  of  the  contract.  Bui 
where,  by  the  conduct  of  him  thus  amending  and  asking  rescission,  the 
specific  performance  of  the  contract  has  become  impossible,  rescissicm 
will  be  denied. 

3.  Idem — Rescission — Entire  Agreement. — If  rescission  be  decreed,  it  must 

be  of  the  entire  agreement,  arid  not  of  parts  thereof. 

4.  It>km— Idem— Case  al  bar. — W.  purchased  "Poplar  Grove"  at  ^11,037 

and  paid  all  but  $2,795.75.  In  i860,  W.,  Mrs.  C,  and  B.  agreed  under 
seal  that  B.  exchange  "Lammermoor"  with  Mrs.  C.  for  *  Millers/'  and 
convey  it  to  W.,  who  in  consideration  thereof  and  of  |4,ooo,  would 
convey  Poplar  Grove,  priced  at  $14,000,  to  her.  She  paid  the  $4^000, 
and  took  an  indemnifying  bond  with  security,  but  the  lien  on  Poplar 
Grove  for  the  unpaid  balance  remained  unsatisfied.  In  1S67,  B.  and 
Mrs.  C.  sued  W.*s  representatives  for  specific  performance  (no  convey  * 
ances  having  been  made) ;  and  for  sale  of  Lammermoor  to  pay  off  said 
•  lien;  to  enforce  which  W.'s  representatives  had  brought  suit.  In  1869, 
the  circuit  court  decreed  specific  performance,  and  also  sale  of  Lam* 
mermoor,  to  relieve  Poplar  Grove.  Mrs.  C.  sold  parts  of  Poplar  Grove 
to  six  different  purchasers,  who  paid  her  $2,608,  and  received  convey- 
ances. In  May,  1878,  a  decree  was  entered  to  sell  Poplar  Grove  to  pay 
off  the  lien  thereon.  It  was  sold.  D.  purchased  it,  Mrs,  C.  going  his 
security  for  $2,756.25.  Sale  was  confirmed  and  deed  made.  In  No- 
vember, 1878,  in  suit  of  B.  and  Mrs.  C.  for  specific  performance,  it  was 
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decreed  that  by  the  sale  of  Poplar  Grove  to  satisfy  the  lien  thereon  the 
object  of  the  suit  for  specific  performance  had  been  frustrated;  that  the 
decree  to  sell  Lammermoor  be  rescinded ;  and  that  Mrs.  C.  had  leave 
to  file  an  amended  and  supplemental  bill.  B.  had  been  adjudicated  a 
bankrupt  in  1872.  After  due  proceedings  in  the  bankrupt  court,  B.*s 
assignee,  in  1873,  sold  Millers  to  F.  The  sale  was  confirmed,  the  money 
paid,  F.  put  in  possession  and  received  conveyance.  Afterwards  he 
sold  and  conveyed  part  of  Millers  to  H.  But  neither  B.'s  assignee,  nor 
F.  nor  H.  was  made  party  to  the  suit  of  B.  and  Mrs.  C.  In  a  few  days 
Mrs.  C.  filed  her  new  bill,  making  them  and  W.'s  representatives 
parties.  By  it  she  asked  rescission  of  the  contract  of  i860,  restitution 
of  Millers  to  her,  and  repayment  to  her  of  the  |4,ooo,  with  interest. 
F.  and  H.  answered.  At  the  hearing  in  1880,  the  circuit  court  decreed 
that  Mrs.  C.  had  been  evicted  from  Poplar  Grove  by  the  sale  thereof; 
that  having  been  thus  deprived  of  Poplar  Grove,  for  which  she  had 
paid  Millers  and  the  |4,ooo,  and  still  retaining  title  to  Millers,  she  was 
remitted  to  her  rights  to  Millers ;  that  within  thirty  days,  F.  and  H. 
should  surrender  to  her  possession  of  Millers ;  and  that  W.'s  adminis- 
trator should  de  donts  tesiatoriSy  pay  her  $4,000,  with  interest  from  sale 
of  Poplar  Grove.  On  appeal  to  this  court— 
Held  : 

1.  By  her  own  acts  Mrs.  C.  was  estopped  from  asking  rescission  of 

the  contract  of  i860,  which  rescission  would  result  in  injustice  to 
others  who  could  not  be  placed  in  statu  quo, 

2.  If  under  the  circumstances  any  loss  follows,  she  should  justly  bear 

it,  because  by  her  own  laches  she  had  let  slip  ample  opportunity 
to  protect  herself  against  the  encumbrance  on  Poplar  Grove  by 
neglecting  to  apply  part  of  the  |4,ooo  paid  by  her  to  W.,  to  the 
satisfaction  of  that  encumbrance,  and  by  neglecting  to  employ 
the  indemnifying  bond  given  her  by  W.  for  that  very  purpose. 

3.  There  should  be  a  decree  for  specific  performance  of  the  contract 

of  i860. 

4.  Lammermoor  should  be  sold  to  reimburse  Mrs.  C.  for  any  money 

she  has  had  to  pay  to  satisfy  the  encumbrance  on  Poplar  Grove. 

5.  F.  and  H.,  the  purchasers  of  Millers,  for  value,  without  notice,  are 

entitled  to  hold  that  tract  of  land  in  undisturbed  possession. 

Appeal  from  decrees  of  the  circuit  court  of  Essex  county,  ren- 
dered, the  one  on  3rd  May,  18*r9,  and  the  other  on  16th  March, 
1880,  upon  an  amended  and  supplemental  bill  and  proceedings 
thereon,  wherein  Ann  R,  Clarke  was  plaintiif,  and  John  T.  Ferry 
and  John  D.  Hutchinson  were  defendants.     The  facts  are  suf- 
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ficiently  indicated  in  the  syllabus,  and  stated  in  the  opinion  of 
the  court. 

J.  G.  Mason,  and  T.  R.  B.  Wright ,  for  the  appellants. 

James  Alfred  JoneSy  and  0.  G,  Kean,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

On  the  11th  day  of  January,  1860,  an  agreement  was  made 
and  entered  into  between  Edward  L.  Wright,  Ann  R.  Clarke, 
and  John  L.  Boughton,  of  the  county  of  Essex,  for  the  exchange 
among  the  said  three  parties  of  three  tracts  of  land  situated  in 
the  said  county,  upon  terms  therein  set  out.  This  agreement 
is  in  the  following  language:  '* That  whereas  an  exchange  of 
lands  has  been  this  day  made  between  said  Wright  and  said 
Clarke  and  John  L.  Boughton,  thus,  said  Wright  contracts  to 
sell  to  said  Clarke,  Poplar  Grove  estate  in  Essex  county,  Vir- 
ginia, and  to  make  to  her  a  good  title  for  same,  free  from  all 
incumbrance,  for  fourteen  thousand  dollars,  the  deed  to  be  made 
80  soon  as  said  Wright  can  get  a  title  from  the  executor  of 
Thomas  Wright,  Sr.,  deceased,  and  to  indemnify  said  Clarke  in 
the  meantime  by  bond  and  good  security,  said  Clarke  to  make 
to  said  Boughton  a  deed  of  general  warranty  for  Millers,  con- 
taining five  hundred  and  fifty  acres,  the  land  to  be  surveyed,  if 
said  Boughton  desires  it,  the  excess  to  be  paid  for  if  it  exceed 
five  hundred  and  fifty  acres,  and  the  deficiency  to  be  made 
good  if  it  falls  short,  at  the  rate  of  ten  thousand  dollars  for  five 
hundred  and  fifty  acres,  ten  thousand  dollars  being  the  price 
agreed  on  to  be  paid  by  said  Boughton  for  Millers,  and  said 
Boughton  to  make  to  said  Wright  a  deed  for  Lammermoor, 
granting  such  title  as  he  has  in  and  to  it,  in  consideration  of 
said  Clarke's  grant  to  said  Boughton,  of  Millers,  which  said 
Wright  agrees  to  take  in  lieu  of  ten  thousand  dollars  toward 
the  payment  for  Poplar  Grove.     Said   Clarke  to  execute   her 
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bonds  with  security  for  four  thousand  dollars,  payable  in  equal 
sums  of  thirteen  hundred  and  thirty-three  dollars,  thirty-three 
and  a  third  cents  each,  one  payable  December  the  15th,  1860  ; 
one  December  the  15th,  1861,  and  the  other  December  15th, 
1862,  all  bearing  interest  from  December  15th,  1859.  payable 
to  said  Wright.  Said  Wright  agrees  to  give  to  said  Clarke 
possession  of  Poplar  Grove  at  once,  said  Clarke  to  pay  for  the 
wheat  crop  in  the  ground  two  dollars  and  twenty  cents  per 
bushel,  at  the  same  time  said  Wright  has  to  pay  for  same ;  said 
Clarke  agrees  to  give  Boughton  possession  of  Millers  so  soon 
as  she  can  move,  say  in  thirty  days,  said  Boughton  to  pay  her 
for  the  crop  of  wheat  in  the  ground  the  same  price  she  is  to  pay 
said  Wright  at  the  same  time,  and  also  the  price  shej)aid  for 
two  tons  of  guano ;  and  said  Boughton  agrees  to  give  said 
Wright  possession  of  Lammerraoor,  so  soon  as  he,  said  Bough- 
ton, gets  Millers,  said  Wright  to  pay  for  the  crop  of  wheat  in 
the  ground  the  same  price  he  gets,  at  same  time,  except  the 
Boughton  wheat  seeded,  which  said  Boughton  reserves.  To  all 
which  the  said  parties  bind  themselves  the  one  to  the  other  in 
the  penalty  of  ten  thousand  dollars  each. 
"  Witness  the  following  signatures  and  seals. 

"Edw'd  L.  Wright,        [Seal.] 
'*Ann  R.  Clarke,  [Seal.] 

"John  L.  Boughton,     [Seal.] 
"  Witness — 

"  Th.  Croxton.'* 

Under  this  contract  all  the  parties  thereto  took  immediate 
possession  of  the  respective  farms  as  agreed  on  between  them. 
The  said  Edward  L.  Wright  died  in  the  year  1860,  before  he 
had  made  the  deed  to  Mrs.  Clarke  for  Poplar  Grove ;  and  on  the 
10th  day  of  October,  1867,  the  said  John  L.  Boughton  and  Ann 
R.  Clarke  brought  their  suit  in  chancery  in  the  circuit  court  of 
Essex  county  against  John  J.  Wright,  administrator  of  Edward 
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L  Wright,  deceased,  William  Wright,  executor  of  Thomas 
Wright,  Sr.,  deceased,  and  the  widow  and  children  of  Edward 
L.  Wright,  deceased,  for  specific  performance  of  the  said  con- 
tract. In  which  they  set  forth  that  the  possession  had  been  given 
of  the  said  three  tracts  of  land  under  the  terms  of  the  said  con- 
tract during  the  lifetime  of  the  said  Edward  L.  Wright;  that 
the  said  Clarke  had  paid  to  the  said  Edward  L.  Wright  the 
$4,000  she  had  agreed  to  pay  for  the  Poplar  Grove  tract  of 
land ;  that  she  had  tendered  the  deed  for  Millers  to  Boughton ; 
that  Boughton  had  oiFered  to  make  to  Wright  in  his  lifetime  a 
deed  for  Lammermoor  so  soon  as  he,  Wright,  had  made  the  deed 
to  Poplar  Grove  to  Clarke;  that  Wright  had  died  without  mak- 
ing the  deed  to  Clarke  for  the  Poplar  Grove  tract;  that  they  are 
still  willing  to  complete  their  portion  of  said  agreement,  and 
pray  its  enforcement  against  the  heirs  and  distributees  of  said 
Wright;  that  the  personal  estate  of  said  Wright  was  insufficient 
to  pay  off  the  liens  on  the  Poplar  Grove  tract,  due  to  his  father's 
estate  for  the  purchase  of  the  said  Poplar  Grove  tract,  and  pray 
ing  that  the  real  estate  of  said  Edward  Wright  might  be  sold 
to  pay  off  the  amount  still  due  the  estate  of  the  elder  Wright 
for  the  purchase  of  Poplar  Grove  tract,  and  that  a  commissioner 
might  be  appointed,  directed  to  make  to  the  said  Clarke  a  deed 
for  Poplar  Grove,  upon  the  making  and  tendering  the  deeds 
respectively  for  Millers  and  Lammermoor  by  Clarke  and 
Boughton.  To  this  bill  the  defendants  made  answer,  admitting 
the  agreement  aforesaid,  saying  there  was  nothing  to  prevent 
the  immediate  execution  of  deeds  for  Millers  and  Lammermoor, 
respectively,  by  Clarke  and  Boughton,  as  they  had  been  paid  for 
in  full  by  the  exchange ;  that  Edward  L.  Wright  died  on  the 
7th  day  of  October,  1860,  before  the  balance  of  the  purchase 
money  on  Poplar  Grove  had  been  paid  by  Clarke ;  that  the  war 
began  soon  after  the  death  of  Edward  Wright,  and  so  impaired 
the  said  Wright's  estate  as  to  render  it  impossible  for  the  repre- 
sentative, or  heirs  of  the  said  Wright  to  pay  the  balance  due  on 
the  Poplar  Grove  tract  to  the  estate  of  the  elder  Wright,  but 
Vol.  Lxxvn — 51 
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that  Clarke  could  not  be  injured  thereby,  as  she  had  possession 
of  Poplar  Grove,  and  her  title  indemnified  by  bond  and  security ; 
that  the  estate  of  Edward  Wright  was  ample  to  pay  all  his 
debts,  if  his  real  estate  was  not  sacrificed  at  a  forced  sale. 

On  the  18th  November,  1867,  a  decree  was  entered  in  the 
cause,  directing  one  of  the  commissioners  of  the  court  to  take  an 
account  of  the  unpaid  purchase  money  for  Poplar  Grove,  and 
leave  given  the  plaintiffs  to  file  an  amended  bill  to  make  new 
parties;  and  on  the  13th  of  January,  1868,  an  amended  bill  was 
filed  in  the  cause,  making  the  distributees  of  the  estate  of  Thomas 
Wright,  Sr.,  parties  to  the  suit,  and  asking  the  sale  of  Lammer- 
moor  to  pay  to  the  estate  of  the  elder  Wright  the  balance  due 
for  Poplar  Grove,  and  that  the  agreement  hereinbefore  set  forth 
be  decreed  to  be  specifically  performed. 

On  the  19th  of  February,  1868,  the  commissioner  reported  to 
the  court  the  balance  due  from  Edward  Wright's  estate  to  the 
estate  of  Thomas  Wright,  Sr.,  for  the  purchase  of  Poplar  Grove 
to  be  $2,796.75,  with  interest  from  the  15th  day  of  December, 
1859.  On  the  1st  day  of  May,  1868,  a  decree  was  entered  upon 
the  said  commissioner's  report  decreeing  specific  execution  of  the 
contract  of  January  11,  1860,  and  decreeing  a  sale  of  the  Lam- 
mermoor  tract  to  pay  the  balance  due  by  the  estate  of  Edward 
L.  Wright  for  the  purchase  of  the  Poplar  Grove  tract,  and 
appointing  commissioners  to  make  the  sale.  The  consent  of  the 
adult  parties  was,  however,  required  before  the  sale  was  to  be 
made.  On  the  27th  day  of  August,  1869,  another  decree  was 
made  for  the  sale  of  Lammermoor  peremptory  in  its  terms  unless 
the  amount  due  for  Poplar  Grove  should  be  paid  within  ninety 
days.  On  the  16th  day  of  November,  1870,  another  decree  was 
entered  directing  commissioners  named  therein  to  sell  the  Lam- 
mermoor tract.  On  the  14th  of  November,  1871,  a  decree  was 
entered  directing  the  sale  of  Poplar  Grove  to  pay  the  balance 
due  on  it  for  the  purchase  money  to  the  estate  of  the  elder 
Wright,  and  the  same  commissioner  appears  to  be  named  in  all 
these  decrees  for  sale  of  the  said  tracts  of  land.    The  same  decree 
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ordered  certain  accounts  to  be  taken  in  the  cause,  and  consoli- 
dating the  cause  of  Wright  v.  Wright,  which  was  a  suit  to  sub- 
ject Poplar  Grove  to  the  payment  of  the  unpaid  purchase  money- 
due  by  Edward  L.  Wright,  and  the  cause  of  Boughton  and  Clarke 
V.  Wright. 

On  the  third  day  of  November,  1877,  an  order  was  entered 
rescinding  so  much  of  the  decree  of  November  14th,  1871,  as 
consolidated  the  two  causes ;  and  on  the  sixth  day  of  November, 

1878,  a  decree  was  entered,  declaring  that  the  agreement  of 
January  11th,  1860,  was  not  capable  of  specific  execution,  be- 
cause  the  same  had  been  defeated  by  the  sale  of  Poplar  Grove, 
as  ordered  by  the  decree  of  November  14th,  1871,  in  the  suit  of 
Wrigktj  dtc.  v.  Wright,  to  satisfy  the  lien  thereon  for  the  pur- 
chase money  due  the  estate  of  the  elder  Wright,  which  sale  had 
been  confirmed  at  that  term  of  the  court,  and  that  the  object  of 
the  suit  had  been  frustrated ;  that  the  agreement  of  January 
11th,  1860,  could  not,  therefore,  be  specifically  performed,  and 
all  the  decrees  entered  for  the  sale  of  Lanmiermoor  were  re- 
scinded. And  Ann  R  Clarke  was  given  leave  to  file  her 
amended  and  supplemental  bill.     And  on  the  18th  of  March, 

1879,  Ann  E.  Clarke  did  file  her  amended  bill  in  the  cause,  set- 
ting forth  the  matter  of  her  first  bill,  and  that  Poplar  Grove 
had  been  sold  to  one  Derieux,  for  $2,756.25,  and  that  the  said 
purchaser  Tunu  had  possession  of  Poplar  Grove.  That  Millers 
had  been  sold  by  the  district  court  of  the  United  States  for  the 
eastern  district  of  Virginia  for  the  debts  of  Boughton,  and  that 
J.  T.  Ferry,  and  J.  D.  Hutchinson  had  purchased  and  now  had 
possession  of  it,  but  that  they  had  not  just  claim  to  it,  but  must 
assert  their  claim  against  Lammermoor ;  that  she  had  a  claim 
against  Wright's  estate  for  $4,000  she  had  paid  Wright  for 
Poplar  Grove,  in  excess  of  Millers ;  that  she  was  entitled  to 
have  restitution  of  Millers  and  of  the  $4,000.  That  no  sale 
had  ever  been  made  of  Lammermoor,  and  the  decree  for  the 
sale  of  the  same  had  been  rescinded,  and  she  had  been  allowed 
to  file  her  amended  bill  which  she  accordingly  did. 
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This  bill  was  demurred  to,  and  the  demurrer  overruled,  and 
leave  given  the  defendants  to  answer  in  ninety  days;  and  Ferry 
and  Hutchinson  filed  their  answers  accordingly,  and  set  up  in 
their  defence  the  facts  as  recited  herein. 

On  the  16th  day  of  March,  1880,  a  decree  was  entered  in  the 
cause,  rescinding  the  contract  of  January  11th,  1860,  in  which 
the  court  decided  that  the  said  Ann  K.  Clarke  was  entitled  to 
be  restored  U>  Millers,  and  to  be  repaid  the  $4,000  she  had  paid 
for  Poplar  Grove  to  Wright,  which  Wright's  executor  should 
pay  her  with  interest,  and  costs  of  her  original  bill,  and  Ferry 
and  Hutchinson  should  deliver  up  to  her  Millers,  and  pay  her 
the  costs  of  her  amended  bill.  And  from  this  decree  the  appel- 
lants, Ferry  and  Hutchinson  applied  to  this  court  for  an  ap- 
peal and  siipersedeasy  which  was  allowed  July  10th,  1880. 

The  facts  thus  appearing  disclose  the  history  of  a  remarkable 
cause.  But  while  they  are  perhaps  all  that  it  is  material  to 
state  with  reference  to  the  decree  to  be  entered  in  this  court, 
there  were  other  and  striking  attitudes  assumed  by  this  cause 
during  its  progress  for  thirteen  years  in  the  circuit  court  of 
Essex — among  them  the  suit  of  Boy  v.  Hoskins,  which  was  a 
suit  to  subject  the  Poplar  Grove  tract  to  the  debts  of  Mrs. 
Clarke's  husband,  Thos.  N.  Clarke,  deceased ;  in  which  it  was 
discovered  that  Mrs.  Clarke,  after  going  into  possession  of  Pop- 
lar Grove,  sold  portions  of  the  said  tract  to  raise  the  money  due 
Wright,  and  conveyed  the  said  Poplar  Grove  in  trust  to  secure 
a  debt  due  the  creditors  of  her  deceased  husband ;  and  in  which 
it  was  decreed  that  Mrs.  Clarke  was  entitled  to  dower  in  the 
Poplar  Grove  tract  of  land — by  decree  therein  on  the  18th  day 
of  February  1873;  that  in  the  year  1878,  Poplar  Grove  was 
sold  and  bought  by  Mrs.  Clarke,  that  is,  such  part  as  she  had 
not  already  sold  toothers;  this  sale  was  not  reported  to  the 
court.  The  record  discloses  the  fcwt  that  Mrs.  Clarke  not  only 
conveyed  this  tract  in  trust,  but  that  from  time  to  time  she 
sold  by  deed  with  general  warranty  tracts  of  land  cut  off  from 
Poplar  Grove  to  as  many  as  six  different  persons,  and  consti- 
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tating  a  large  part  of  the  estate,  and  when  the  second  j^ale  of 
Poplar  Grove  was  made  and  bouglit  by  Derieux,  the  wtiole  tract 
was  sold  for  $2,756.25,  including  that  she  had  already  sold  for 
$2,500,  and  Mrs.  Clarke  appears  as  the  security  on  the  bonds  of 
the  purchaser,  and  she  says  in  her  replication  to  the  answer  of 
Ferry,  that  the  whole  of  Poplar  Grove  was  sold,  and  that  i^hv  h 
liable  to  the  parties  who  bought  of  her,  and  that  she  sold  these 
parts  of  Poplar  Grove  with  full  responsibility  there/or.  After 
all  these  acts  of  ownership  by  Mrs.  Clarke  for  so  many  year8,  in- 
cluding the  actual  sale  of  a  large  part  of  the  Poplar  Gruve  trH.ct 
to  strangers,  the  circuit  court  rescinded  the  agreement  at  ht-r 
instance,  by  which  she  acquired  and  disposed  of  a  largu  f>art  of 
Poplar  Grove,  and  restored  her  to  Millers  also,  with  whicfi  i^h^s 
had  parted  under  the  said  agreement. 

We  think  this  decree  of  the  circuit  court  plainly  erronoouH- 
A  decree  had  been  entered  in  the  cause  decreeing  spet  Ifie  per- 
formance of  this  contract,  and  a  sale  of  Lammermoor  or*lerud  to 
pay  the  debt  due  on  Poplar  Grove  by  Wright,  who  was  the 
owner  of  Lammermoor  under  the  agreement  of  January,  18P>0. 
If  Lammermoor  had  been  sold  there  would  have  be(^T3  no  diffi- 
culty about  paying  the  debt  on  Poplar  Grove  out  of  tlie  jm  o- 
ceeds.  But  the  sale  of  Lammermoor  is  not  had,  and  the  circuit 
court  says  that  the  agreement  of  January  11, 1860,  was  ijjcapable 
of  being  specifically  performed  because  Poplar  Grovo  had  not 
been  sold.  The  sale  of  Poplar  Grove  was  made  by  the  circuit 
court  before  the  sale  of  Lammermoor,  and  there  could  have  been 
but  one  object  in  this.  The  too  obvious  effect  indicate fi  plainly 
enough  the  change  of  policy  of  Mrs.  Clarke  in  the  pretniHes, 
The  parties  to  the  agreement  of  January,  1860,  had  carried  out 
and  executed  the  same  in  all  respects  except  by  executintc  tlte 
deeds,  and  if  Mrs.  Clarke  had  availed  herself  of  her  bond  of 
indemnity,  which  she  does  not  deny  she  had,  althougli  it  was 
alleged  in  the  sworn  answer  of  the  defendants,  or  when  she  paid 
the  $4,000  realized  by  the  sale  of  the  parts  of  the  Pojihir  Grove 
tract  of  land,  if  she  had  caused  the  same  to  be  applied  to  the  ex- 
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tinguishment  of  the  $2,756  due  on  her  tract  of  land  to  the  credi- 
tor holding  the  lien  and  the  legal  title  to  the  land  to  secure  it, 
her  purchase  and  her  title  would  have  been  complete.  If  she  had 
a  bond  of  indemnity,  with  security  which  satisfied  her,  and  she 
chose  to  waive  this  her  material  right  and  pay  the  money  to 
Edward  L.  Wright,  to  be  wasted  by  him,  in  conscience  she 
should  herself  bear  the  loss,  certainly  as  against  Ferry  and 
Hutchinson,  she  is  estopped  from  saying  the  agreement  cannot 
be  specifically  performed,  for  if  it  cannot  be,  she  herself  made  it 
so  incapable  of  being  fully  performed.  Upon  the  plainest  prin- 
ciples of  equity  she  cannot  ask  the  court  to  rescind  the  agree- 
ment which  she  herself  has  made  it  impossible  for  the  court  to 
rescind,  without  the  grossest  wrong  to  everybody  but  herself, 
by  selling  and  disposing  of  the  very  land  which  she  took  under 
the  agreement.  It  is  not  now  in  the  power  of  the  court  to 
restore  the  parties  to  their  original  condition,  and  a  rescission 
should  never  be  made  except  when  the  court  can  restore  the 
parties  to  their  original  condition.  Where  a  contract  is  assailed 
in  a  court  of  equity,  the  court  may  not  only  refuse  to  carry  it 
into  execution,  but  may  lend  its  aid  to  set  it  aside.  2  Broken- 
borough,  150.  It  may  be  said  that  a  great  difference  exists 
between  contracts  executed  and  executory. 

Mr.  Justice  BuUer  observes,  "there  is  a  sound  distinction 
between  contracts  executed  and  executory,  and  if  an  action  be 
brought  with  a  view  to  rescind,  you  must  do  it  while  the  con- 
tract continues  executory,  and  then  it  can  only  be  done  on  the 
terms  of  restoring  the  other  party  to  his  original  situation.'* 
There  can  be  no  partial  rescission  of  a  contract,  it  must  be 
done  in  toto,  or  not  at  all.     Glassel  v.  Thoracis^  3  Leigh,  113. 

If  a  contract  has  been  carried  into  execution,  and  the  applica- 
tion is  to  a  court  of  equity  to  rescind  it,  that  court  will  not  lend 
a  ready  ear  to  a  complaint  of  inadequacy,  where  there  has  been 
no  fraud,  concealment,  or  mistake  such  as  may  call  into  action 
the  discretion  of  the  court  of  equity  which  exists  in  such  cases. 
All  applications  to  a  court  of  equity  for  specific  performance  of 
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a  contract  are  addressed  to  its  discretion.  It  is  one  of  the  prin- 
ciples of  equity  that  it  looks  upon  things  agreed  to  be  done  as 
actaally  performed,  and  consequently  as  soon  as  a  contract  is 
made  for  the  sale  of  an  estate,  equity  considers  the  buyer  as  the 
owner  of  the  land,  and  the  seller  as  the  trustee  for  him ;  and  on 
the  other  hand,  it  considers  the  seller  as  the  owner  of  the  money 
and  the  buyer  as  a  trustee  for  him.  6  John.  398,  403 ;  1  Mad. 
289;  Sug.  130.  As  neither  party  can  rescind  the  contract  with- 
out the  assent  of  the  other  (2  John.  534;  5  T.  R  402)  a  court  of 
equity  considers  a  change  of  property  so  entire  and  absolute, 
that  even  be/ore  a  conveyance  is  made  the  buyer  is  regarded  as 
the  owner  of  the  real  estate,  which  will  descend  and  pass  to  his 
heirs  as  such,  if  he  should  die  before  he  gets  the  title;  whereas 
the  seller  is,  in  the  eyes  of  equity,  so  completely  divested  of  the 
realty  even  before  a  conveyance,  that  the  unpaid  purchase 
money  will  pass  to  his  executor  instead  of  going  to  his  heirs. 

In  the  contract,  the  subject  of  this  suit,  possession  was  deliv- 
ered of  the  three  tracts  of  land,  and,  as  we  have  seen,  the 
appellee  used  and  occupied,  encumbered,  and,  in  large  part, 
aliened  the  land  she  has  since  sought  to  surrender  upon  a  re- 
scission of  the  contract.  A  court  of  equity  in  a  suit  for  specific 
performance,  may  allow  the  plaintiff  to  amend  the  bill,  and  ask, 
and  then,  in  a  proper  case  in  the  exercise  of  a  sound  discretion, 
rescind  the  contract.     Lomax  Dig.,  vol.  2,  page  108. 

When  it  appears  in  the  progress  of  the  suit  upon  a  bill  filed 
for  the  specific  execution  of  a  contract  for  an  exchange  of  lands 
that  the  defendant  cannot  comply  with  his  contract,  the  plaintiff 
may  be  allowed  to  amend  his  bill  and  to  ask  for  a  rescission  of 
the  contract.     ParriU  v.  McKinley,  9th  Gratt.  1. 

That  case  proceeded  upon  the  ground  that  the  defendant  was 
unable  to  make  the  deed  to  his  land.  In  this  case  no  such 
state  of  things  existed.  Boughton  was  able  and  willing,  and  so 
admitted  to  be  by  the  appellee,  to  make  the  deed,  and  he  had 
specially  contracted  against  a  warranty  of  his  title,  though  no 
cloud  seems  to  have  rested  upon  it.     In  the  original  bill  under 
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which  the  court  decreed  specific  performance,  it  is  admitted  by 
the  appellee  that  such  was  the  case,  but  the  death  of  Wright  was 
alleged  to  be  the  circumstance  which  rendered  the  aid  of  a  court 
of  equity  necessary.  The  agreement  set  forth  in  the  written  con- 
tract filed  had  been  executed  by  delivery  of  possession  and  acts 
of  ownership  by  each  party  over  the  parcels  of  land  exchanged. 
In  regard  to  Millers,  the  whole  land  had  been  sold  for  Bough- 
ton's  debts.  Poplar  Grove  had  gone  into  possession  of  the  ap- 
pellee, and  a  large  part  of  it  aliened  and  all  encumbered  by  a 
trust  deed  to  pay  debts  due  by  her,  and  the  other  tract  had 
been  decreed  to  be  sold  to  pay  the  debts  of  Boughton's  vendee, 
Wright,  and  then  in  that  condition  of  things,  nineteen  years 
after  the  execution  of  the  contract,  the  circuit  court  decreed  a 
rescission  of  the  same  upon  the  ground  that  it  had  become  im- 
possible of  execution,  and  calls  it  an  executory  contract  incapa- 
ble of  execution.  The  effect  of  this  decree  is  to  rescind  the 
contract  as  to  one  tract  of  land  and  leave  the  other  in  the  pos- 
session of  strangers  to  the  contract  of  exchange.  It  is  well 
settled  law,  as  is  claimed  here,  that  a  mutual  error  of  the  parties 
in  a  matter  which  is  the  cause  of  the  contract  is  a  good  ground 
for  rescinding  even  an  executed  contract — 3  Leigh,  135  ;  but 
there  is  no  good  ground  here  to  maintain  the  pretext  of  mis- 
take. The  books  abound  with  cases  in  which  contracts  have 
been  rescinded,  or  their  specific  execution  refused  because  of  an 
essential  mistake  in  the  thing  contracted  for.  5  Munf.  185,  and 
cases  there  cited. 

It  is  obvious  no  rescision  should  have  been  decreed  in  this 
case.  The  conduct  of  the  appellee,  her  delay  to  ask  for  it,  her 
acquiescence,  her  sale  of  a  part  of  the  land,  and  conveyance  of 
the  whole  land,  are  conclusive  against  the  right  to  rescind  in 
any  form  in  which  the  bill  might  have  been  filed.  Robertson  v 
Hogshead^  3  Leigh,  729. 

It  was  the  appellee  herself,  who,  by  her  conduct,  created  the 
only  impediment  to  receiving  a  deed  to  the  land  she  bought  in 
the  first  instance  and  without  delay.     When  she  came  to  pay  the 
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$4,000  due  by  her  for  the  purchase  of  the  land  over  and  above 
the  value  of  her  land  exchanged,  it  was  in  her  powc  r  to  have 
paid  the  $2,756  due  as  a  prior  lien  on  the  land  she  bought,  of 
which  the  record  shows  she  had  full  notice;  hei-  i>wn  botidw 
being  ante-dated  in  order  to  correspond  in  date  with  thi*  bonds 
due  by  Edward  Wright  to  Thomas  Wright's  executor;  hut  she 
failed  to  do  this,  and  paid  that  money  to  Edward  Wright 
Nothing  could  be  more  unjust  than  to  hold  Boughtou,  or  those 
claiming  under  him,  responsible  for  her  misconduct  and  for  her 
benefit  withal. 

The  application  to  a  court  of  equity  to  rescind  or  caned  con- 
tracts for  lands,  like  that  for  specific  execution,  is  addressed  to 
the  sound  judicial  discretion  of  the  court,  and  in  the  exerciwe  of 
that  discretion,  the  court  not  unfrequently  refuses  to  rescind 
when  it  would  also  refuse  to  decree  the  contract  to  be  performed, 
thus  leaving  the  parties  to  their  respective  remedies  at  law. 
The  maxim  here  is  emphatically  applied,  he  who  seeks  equity 
must  do  equity.  1st  Story's  Equity,  section  693.  And  tlie  canes 
in  which  rescission  should  take  place  may  be  briefly  ntated  to  be 
those  where  there  is  a  material  mistake  in  the  substance  of  the 
thing  contracted  for,  or  a  fraud  perpetrated  upon  hiin  who 
applies  for  the  aid  of  the  court.  3  Rand.  552;  6  Rand.  594; 
Glassel  v.  Thomas,  3  Leigh,  113,  and  cases  cited;  and  it  decreed 
at  all,  it  should  be  complete  and  entire.  Bailey  v.  Jamm^  11 
Gratt.  468,  475. 

A  mistake  in  law,  however,  where  there  is  neither  fnuuK  con- 
cealment, nor  mistake  in  fact,  constitutes  no  ground  lor  rewcind- 
ing  a  contract.  Brown  v.  Armistead,  6  Rand.  604 ;  3  Rand. 
504;  8  Gratt.  70;  21  Gratt.  313.  And  in  every  case  of  rescission 
the  court  must  place  the  parties  in  statu  quo.  And,  therefore, 
if  the  party  complaining  has  done  any  act  by  whicli  tiie  rights 
of  the  other  are  affected  so  that  he  cannot  be  replactul  in  «iafu 
quo^  he  caniiot  aftertoards  repvdiate  the  contract.  Kmg  v. 
Hamlet,  2  Mylne  &  Keen,  456. 

The  decree  of  the  circuit  court  rescinding  the  contract  in  thin 
Vol.  lxxvii — 52 
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cause  was  in  plain  violation  of  all  the  rules  of  equity  applicable 
to  the  case  and  is  erroneous,  and  is  reversed  and  annulled. 
Under  the  circumstances  of  the  case  the  court  should  decree 
specific  performance  of  the  contract,  and  to  effectuate  the  same 
Lammermoor  should  be  sold  and  the  proceeds  applied  to  the 
payment  of  the  lien  on  Poplar  Grove  due  to  Thos.  Wright's 
executor,  so  far  as  the  same  will  go,  and  the  three  tracts  oi'  land 
decreed  to  be  hdd  under  the  terms  of  the  contract^  as  of  the  day 
of  its  date. 

The  decree  is  as  follows : 

The  court  is  of  opinion  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  decree  in  this  cause  of  the  16th  of 
March,  1880,  rescinding  the  contract  of  January  11th,  1860,  is 
erroneous,  and  that  the  decree  of  the  6th  day  of  November, 
1878,  is  also  erroneous  and  they  are  set  aside  and  annulled,  and 
that  the  appellants  recover  their  costs  expended  in  the  prosecu- 
tion of  their  appeal  here.  And  the  court  proceeding  to  enter 
such  decree  as  should  have  been  rendered  by  the  circuit  court,  it 
is  adjudged,  ordered  and  decreed,  that  the  contract  of  the  11th 
day  of  January,  1860,  be  specifically  performed  and  executed. 
And  the  cause  is  remanded  to  the  said  circuit  court  for  further 
proceedings  to  be  had  therein  to  that  end.  That  the  appellants. 
Ferry  and  Hutchinson,  are  to  hold  in  undisturbed  possession  the 
tract  of  land  called  Millers.  That  the  tract  of  land  called  Lam- 
mermoor be  subjected  to  the  payment  of  the  sum  of  money 
which  the  appellee,  Clarke,  has  been  compelled  to  pay  to  the 
executor  of  Thos.  Wright,  deceased,  so  far  as  the  same  may  go, 
and  that  the  plaintiff  below  pay  to  defendants  their  costs  ex- 
pended in  their. defence  in  the  said  suit  in  equity  in  the  said 
circuit  court. 

Decree  reversed. 
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lirltmond. 

Tauafbrro  (Nelly)  v.  The  Commonwealth. 

April  I2th,  1883. 

1.  Criminal  Proceedings — Possession  of  Stolen  Goods— Larceny. — It  is 

well  settled  that  the  exclusive  possession  of  goods  recently  stolen, 
unaccompanied  by  a  reasonable  account  of  how  the  possession  was 
acquired,  creates  a  presumption  that  the  possessor  is  a  thief,  and  is  suf- 
ficient to  warrant  his  conviction  of  larceny. 

2.  Idem — Idem— Burglary. — But  it  has  never  been  decided  in  this  state  that 

such  possession  is  even  prima  facie  evidence  of  guilt  in  cases  of  burg- 
lary and  house-breaking.  The  question  was  discussed,  but  not  decided 
in  Walker's  Case,  28  Gratt.  969.  The  contrary  is  laid  down  by  several 
authorities. 

3.  Idem — Idem— Case  at  bar. — K.*s  dwelling  is  broken  open  and  her  goods 

stolen  therefrom.  Next  day  the  goods  are  found  on  a  bed  in  a  room 
occupied  by  prisoner  and  another  woman.  P.,  whose  friend  often  came 
and  spent  the  night  there.  On  the  second  day  prisoner  sold  the  goods, 
worth  I9,  for  seventy-five  cents,  and  said  she  got  them  of  P.,  but  made 
contradictory  statements.  Prisoner  was  indicted  for  burglary,  and  con- 
victed of  house-breaking. 
Held: 

I-  Even  in  cases  of  simple  larceny,  in  order  to  raise  the  presumption 
of  guilt  from  the  possession  of  stolen  goods,  it  is  necessary  that 
they  be  found  in  the  exclusive  possession,  and  subject  to  the 
exclusive  control  of  the  accused.  Such  was  not  so  here. 
2.  Prisoner's  conflicting  statements  as  to  how  she  came  by  the  goods, 
certainly  excite  a  strong  suspicion  against  her,  yet  the  testi- 
mony is  insufficient  to  establish  her  guilt  of  burglary  or  house- 
breaking. 

Error  to  judgment  of  corporation  court  of  Lynchburg,  ren- 
dered November  3d,  1882,  overruling  the  motion  of  Nelly  Talia- 
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ferro  (a  colored  woman)  to  set  aside  the  verdict  of  the  jury 
finding  her  guilty  of  house-breaking,  with  intent  to  commit 
larceny,  and  fixing  the  term  of  her  imprisonment  in  the  state 
penitentiary  at  two  years,  and  to  grant  her  a  new  trial.  The 
facts  are  fully  stated  in  the  opinion  of  the  court,  and  indicated 
in  the  syllabus. 

Thomas  Whitehead,  and  i.  S.  Marye,  for  the  appellant. 

Attorney-General  F,  S.  Blair,  for  the  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  burglary.  The  jury 
returned  a  verdict  of  guilty  of  house-breaking  with  intent  to 
steal,  and  ascertained  her  punishment  at  two  years'  confinement 
in  the  penitentiary.  A  motion  for  a  new  trial  was  overruled  by 
the  court,  and  sentenced  pronounced  in  accordance  with  the 
verdict.  Thereupon,  by  writ  of  error,  the  case  was  brought  to 
this  court. 

The  question  to  be  considered  is,  whether  the  facts  proved,  as 
certified  in  the  record,  warrant  the  conviction. 

At  the  trial,  it  was  proved  that  the  day  aft^r  the  offence  was 
committed,  the  goods  specified  in  the  indictment  as  having  been 
stolen  from  the  house  in  question  were  seen  in  a  room  of  a 
neighboring  house,  which  was  occupied  jointly  by  the  accused 
and  another  woman,  Louisa  Poindexter,  and  that  the  following 
day  they  were  sold  by  the  accused,  she  saying  that  she  had 
gotten  them  from  Louisa  Poindexter,  and  giving  other  and  con- 
flicting statements  as  to  liow  she  came  by  them.  The  goods 
consisted  of  two  bed-quilts  and  a  bolster,  and  when  seen,  the 
day  after  they  were  stolen,  were  spread  on  a  bed  in  the  room 
occupied  by  the  accused  and  Louisa  Poindexter.  But  it  does 
not  appear  that  the  bed  was  occupied  by  the  accused,  and  it  was 
proved  that  a  negro  man,  the  paramour  of  Louisa  Poindexter, 
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was  in  the  habit  of  visiting  the  room  and  staying  there  all  night. 
These  are  all  the  facts  certified  necessary  to  be  noticeiL 

It  is  well  settled  that  possession  of  goods  recently  stolen  cro 
ates  a  presumption  that  the  person  found  in  possession  of  them 
is  the  thief.  This  has  often  been  held  in  cases  of  simph?  larceny, 
and  is  laid  down  by  all  the  text  writers  upon  the  suhjeet  of  ap- 
proved authority.  But  it  has  never  been  decided  in  this  state 
that  such  possession  is  even  prima  facie  evidence  of  guilt  in 
cases  of  burglary  and  house-breaking.  The  question  was  dis- 
cussed, but  not  decided,  in  Walker  s  Case,  28  Gratt.  969.  Tht* 
contrary  is  laid  down  by  Wharton,  2  Crim.  Law,  section  1 605  ; 
Burrill  Civ.  Ev.  456;  Peoide  v.  Davis,  1  Park.  Or.  (^i.  447  to 
451;  2  Bishop.  Crim.  Pro.,  section  747,  note  3.  And  i^ven  in 
cases  of  simple  larceny,  in  order  to  raise  the  presumption  of 
guilt  from  the  possession  of  the  stolen  goods,  it  is  necesRary  that 
they  be  found  in  the  exclusive  possession  and  subject  to  the  ex- 
clusive control  of  the  accused.  1  Whart.  Crim.  Law,  section 
728;  3  Greenl  Evidence,  section  33;  Prices  Case,  21  (>ratt,  869. 

These  authorities  are  conclusive  of  the  present  case.  Here» 
the  goods  stolen  from  the  house  in  which  the  plaintiff  in  error 
was  charged  with  having  committed  burglary,  when  first  seen 
the  day  after  the  larceny,  were  not  found  in  her  exclosivt^  pos- 
session or  subject  to  her  exclusive  control.  It  is  true  that  they 
were  afterwards  in  her  possession,  and  were  sold  by  her^  she 
saying  that  she  had  gotten  them  from  Louisa  Poindexter.  And 
while  her  conflicting  statements  as  to  the  way  in  which  she  came 
by  them  certainly  create  strong  suspicion  against  hvr,  we  do  not 
think  the  testimony  sufficient  to  establish  her  guilt  of  tiie  crimo 
of  burglary,  for  which  she  was  indicted,  or  of  houfit^-hreaking, 
of  which  she  was  convicted.  We  have  been  referred  to  no  easc% 
and  are  aware  of  none,  in  which  under  like  circumstances  the 
accused  has  been  held  guilty  of  either  of  those  offences.  The 
humane  rule  of  the  law  is  to  presume  every  man  innucent  until 
his  guilt  of  the  offence  charged  is  established  clearly  and  to  the 
exclusion  of  a  reasonable  doubt.     Such  has  not  been  done  in  this 
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case.  And  the  result  is  that  the  judgment  of  the  court  below 
must  be  reversed,  the  verdict  of  the  jury  set  aside,  and  the  case 
remanded  for  a  new  trial. 

The  order  is  as  follows: 

This  day  came  as  well  the  plaintiff  in  error,  by  her  counsel, 
as  the  attorney-general  on  bfehalf  of  the  commonwealth,  and 
the  court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid,  and  the  arguments  of  counsel, 
is  of  opinion  for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  facts  proved  as  certified  in  the  transcript  of  the 
record  do  not  warrant  the  conviction  of  the  plaintiff  in  error, 
and  that  the  said  judgment  of  the  said  corporation  court  is 
erroneous.  It  is  therefore  considered  that  the  said  judgment  be 
reversed  and  annulled,  the  verdict  of  the  jury  set  aside,  and  a 
new  trial  be  awarded  the  prisoner.  Which  is  ordered  to  be  cer- 
tified to  the  said  corporation  court  of  the  city  of  Lynchburg. 

JCTDGMBNT  REVERSED. 
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Lewis  and  ai^  v.  Whittlb  and  ai& 

April  19th,  1883. 
Absent,  Lewis,  P.* 

1.  Mandamus — Offices-^ Rule, — ^This  writ  is  an  extraordinary  remedy  in 

cases  where  the  ordinary  modes  of  proceeding  are  powerless,  and 
without  its  aid  there  would  be  a  failure  of  justice.  The  rule  of  this 
court  is  that  mandamus  is  the  true  specific  remedy  for  a  wrongful  de- 
privation of  an  office.  Under  quo  warranto  information,  judgement  might 
remove  the  occupants,  but  could  not  install  the  claimants. 

2.  Idem—  When  allowed, — Wherever  there  is  a  right  to  exercise  an  office, 

perform  a  service,  or  exercise  a  franchise,  and  one  is  dispossessed  of 
such  right  and  has  no  other  adequate  specific  remedy,  then  mandamus 
should  be  allowed,  for  sake  of  justice,  and  peace,  and  good  govern- 
ment. 

3.  Medical  College  of  Virginia — Public  Corporation— Governor— Leg* 

islaiure—Case  at  bar,—\n  1854,  the  Medical  College  of  Virginia  was 
incorporated,  with  a  board  of  nineteen  visitors,  named  in  the  charter, 
and  required  to  make  annual  report  to  the  second  auditor.  Power  was 
reserved  to  the  legislature  to  modify,  alter  or  repeal  the  charter  at 
pleasure.  An  appropriation  of  $30,000  was  made  to  the  college  in  i860, 
in  consideration  that  it  convey  all  its  property  to  the  literary  fund.  The 
conveyance  was  made.  In  1866,  an  appropriation  of  $1,500  was  made, 
and  a  like  sum  has  been  annually  appropriated  since  then.  The  charter 
empowers  the  governor  to  fill  any  vacancy  which  may  occur  in  the 
board  by  reason  of  death,  resignation  or  otherwise.  In  1882  the  gov- 
ernor removed  the  entire  board  of  visitors  and  appointed  a  new  board. 
The  former  refused  to  surrender,  and  on  petition  of  the  latter  for  a 
writ  of  mandamus  : 
Held: 

1.  This  college  is  a  public  corporation. 

2.  The  visitorial  authority  is  in  the  state. 


*  Judge  Lewis  it  related  to  one  of  the  petltionen. 
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3.  The  power  of  removing  and  appointing  the  visitors  is  reserved  in 

the  charter  to  the  legislature,  and  has  not  been  granted  to  the 
governor. 

4.  To  him  has  been  given  only  the  power  to  fill  vacancies  which  may 

occur  by  reason  of  death,  resignation  or  otherwise,  but  not  ^o  re- 
move  and  so  create  a  vacancy  in  order  to  fill  it. 

5.  There  is  no  such  thing  in  this  state  as  a  visitor  holding,  as  in  Eng- 

land, by  life-tenure. 

On  petition  for  a  writ  of  mandamus  by  John  F.  Lewis  and 
eighteen  others,  who,  on  22d  September.  1882,  were  appointed 
by  his  excellency,  William  E.  Cameron,  governor  of  Virginia, 
as  a  board  of  visitors  of  the  Medical  College  of  Virginia,  from 
this  court,  to  command  the  respondents  therein,  to-wit,  F.  M. 
Whittle  and  eighteen  others,  who,  before  that  day,  constituted 
the  board  of  visitors  of  that  college,  to  deliver  to  the  petitioners 
the  possession  thereof,  which  they  have  hitherto  refused  to  do. 
The  petition  sets  forth  the  appointment  of  the  petitioners  by 
the  governor,  and  claims  the  right  of  the  petitioners  to  have 
possession  of  the  college  by  reason  of  said  appointment. 

The  respondents  answer  that  they  are  the  rightful  visitors  of 
the  college,  holding  their  office  under  the  charter  of  the  college, 
and  deny  the  authority  of  the  governor  to  remove  them  from 
their  office  of  visitors. 

The  remaining  facts  and  the  questions  raised  are  stated  in  the 
opinion  of  the  court. 

Attomey-Oeneral  F.  S.  BlaiVy  for  the  petitioners.    , 

Joseph  Christian y  W.  W,  Henry,  John  W,  Johnston^  and  Guy 
dt  Gilliam,  for  the  respondents. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  raised  in  this  case  is  as  to  the  nature  of  the 
proceedings.  The  respondents  say  that  mandamus  will  not  lie 
in  this  case ;  that  they  can  be  removed  from  office  only  by  quo 
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warranto,  and  that  they  cannot  be  so  removed  by  mandamus. 
This  question  has  been  so  often  and  so  recently  settled  in  this 
court  that  it  cannot  be  now  regarded  as  an  open  question. 

Without  entering  at  length  into  a  discussion  of  the  nature 
and  origin  of  the  writ  pf  mandamus,  it  is  sufiScient  to  say  it  is 
an  extraordinary  remedy  in  cases  where  the  usual  and  ordinary 
modes  of  proceeding  are  powerless  to  afford  remedies  to  the 
party  aggrieved,  and  when  without  its  aid  there  would  be  a  fail- 
ure of  justice. 

Wherever  there  is  a  right  to  execute  an  office,  perform  a  ser- 
vice, or  exercise  a  franchise,  more  especially  if  it  be  a  matter  of 
public  concern,  and  a  person  is  dispossessed  of  such  right  and 
has  no  other  specific  adequate  remedy,  then  the  court  ought  to 
assist  by  mandamus  upon  reasons  of  justice,  as  expressed  by  the 
writ,  and  upon  reasons  of  public  policy,  to  preserve  the  peace, 
good  order  and  good  government.  It  ought  to  be  used  on  all 
occasions  when  the  law  has  established  no  specific  remedy. 
Whatever  may  be  the  rule  elsewhere,  it  may  be  safely  laid 
down  as  the  doctrine  of  this  court  that  mandamus  is  the  true 
specific  remedy  for  a  wrongful  deprivation  of  an  office.  What 
other  specific  adequate  remedy  has  these  petitioners,  if  they 
are  clearly  entitled  to  this  office?  If,  as  suggested,  quo  war- 
ranto should  be  adopted,  and  the  petitioners  should  succeed 
there,  they  would  not  thereby  be  put  in  possession  of  what  they 
seek,  but  might  still  be  put  to  the  necessity  of  mandamus  for 
relief.  They  might  succeed  by  quo  warranto  in  removing  their 
adversaries  from  the  office,  and  yet  need  the  mandamus  to  put 
them  in  possession.  No  proceeding  that  will  give  them  less 
than  they  ask  can  be  said  to  afford  them  a  specific  and  ade- 
quate remedy,  if  they  are  entitled  to  what  they  seek.  Under 
the  qtto  warranto  information,  judgment  might  remove  the 
occupants,  but  would  not  install  the  claimants.  They  might 
still  find  it  necessary  to  ask  other  process  against  some  other 
person  or  officer  who  might  deem  it  his  or  their  duty  to  keep 
them  out. 

Vol.  Lxxvn — 53 
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We  think  that  although  there  may  be  other  adequate 
remedies,  there  is  no  other  so  complete  as  mandamus.  See 
opinion  of  Staples,  judge,  in  Johnson  v.  Mann,  Judge,  dtc, 
lately  decided  in  this  court,  and  not  reported,  and  the  opinion 
of  Judge  Richardson,  in  the  same  case,  on  a  rehearing  in  this 
court,  and  authorities  there  cited.     Ante  page  265. 

It  is  earnestly  contended  by  respondents  that  this  college  is  a 
private  corporation  and  not  under  the  control  of  the  governor, 
or  any  other  public  authority,  and  this  is  the  second  question 
upon  which  we  are  to  pass. 

In  1854  the  Medical  College  was  incorporated,  with  a  board 
of  visitors — nineteen  in  number,  and  the  said  visitors  were 
named  in  the  charter. 

By  the  seventh  section  it  was  provided,  that  "whenever  any 
vacancy  shall  occur  in  the  said  board  by  reason  of  death,  resig- 
nation or  otherwise,  then  the  governor  shall  fill  the  same,  select- 
ing the  visitors  so  appointed  from  each  of  the  grand  divisions  of 
the  state." 

The  board  of  visitors  were  required  to  make  an  annual  report 
to  the  second  auditor,  such  as  is  required  by  the  twelfth  section 
of  the  eighty-third  chapter  of  the  Code. 

In  the  charter,  the  legislature  reserved  the  right  at  its  pleasure 
to  modify,  alter,  or  repeal  the  charter,  provided  for  an  accept- 
ance by  the  then  existing  faculty,  and  disclaimed  any  intention 
by  the  legislature  to  reflect  on  the  trustees  of  Hampden-Sidney 
College,  or  the  faculty  of  the  medical  school  in  Richmond. 

Before  the  passage  of  this  act  there  was  a  medical  school  in 
Richmond,  which  was  under  the  patronage  of  Hampden-Sidney 
College.  Dissensions  between  the  faculty  of  the  medical  school 
and  the  trustees  of  Hampden-Sidney  College  led  to  the  act  of 
incorporation  seen  above.  In  1860  the  legislature  appropriated 
$30,000  to  this  college  upon  the  condition  that  the  college  au- 
thorities should  execute  and  record  a  deed  conveying  all  the 
property  of  the  college  to  the  literary  fund  of  the  state;  this 
deed  to  be  drawn  by  the  attorney-general  and  approved  by  the 
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governor.  This  deed  was  executed,  and  by  another  act  of  Feb- 
ruary 26,  1866,  the  legislature  of  the  state  appropriated  $1,500 
to  the  said  college,  which  has  been  annually  appropriated  by 
the  legislature  ever  since.  This  brief  history  of  this  college 
shows  that  once  in  its  history  it  was  a  private  school;  that 
upon  its  solicitation,  and  by  the  consent  of  its  authorities  it 
was  incorporated,  and  the  succession  of  its  board  of  visitors 
placed  under  public  control ;  that  by  subsequent  solicitation  and 
consent  it  parted  with  all  its  property  to  the  state,  and  executed 
and  delivered  a  deed  to  the  state  for  the  same,  and  received 
from  the  state  $30,000.  That  subsequently  it  has  solicited  and 
received  $1,600  annually  from  the  state,  and  has  undertaken  to 
submit  an  annual  report,  on  the  part,  both  of  its  board  of  visi- 
tors and  of  its  faculty,  to  a  public  oflScer  of  the  state ;  so  that  it 
now  appears,  by  its  own  consent,  to  have  become  a  public  cor- 
poration, holding  its  life  and  chartered  existence,  and  the  pos- 
session of  all  its  property,  at  the  pleasure  of  the  legislature  of 
the  state. 

Strictly  speaking,  public  corporations  are  such  only  as  are 
founded  by  the  government  for  public  purposes — where  the 
whole  interest  belong  also  to  the  government. 

The  TruMeea  of  Dartmouth  College  v.  Woodward^  4  Wheaton, 
669.     See  opinion  of  Story,  judge. 

This  medical  college  is  in  every  sense  a  public  corporation, 
made  so  in  the  manner  already  stated.  The  visitors  of  this 
college  are  then  holding  under  an  act  of  the  legislature  a  pub- 
lic office  or  employment,  subject  to  the  control  and  direction  of 
the  state — to  be  appointed  and  to  be  removed  by  competent 
public  authority.  The  visitorial  power  of  this  college  is  there- 
fore in  the  state  of  Virginia,  and  to  be  exercised  under  the  laws 
of  the  state.  What  is  the  competent  public  authority  vested 
by  law  with  the  power  to  remove  the  visitors  of  the  said  college? 
This  is  the  last  and  only  question  in  this  controversy  about 
which  there  can  be  any  real  dispute. 

To  this  question,  in  fact,  has  been  mainly  directed  the  efforts 
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of  the  counsel  who  have  argued  this  case  here.  Many  authori- 
ties have  been  cited,  and  illustrations  drawn  from  the  common 
law  and  iU  ancient  offices.  But  the  tenure  of  ancient  common 
law  offices,  and  the  rules  and  principles  by  which  they  are  gov- 
erned, have  no  application  to  such  offices  as  these.  The  tenure 
in  those  cases  depends  upon  ancient  usage  in  a  great  measure. 
But  here  we  have  no  ancient  usage  which  can  apply  to  and 
govern  the  tenure  of  offices  created  by  our  constitution  and  laws. 
They  are  of  recent  origin,  and  must  depend  entirely  on  a  just 
construction  of  the  law  by  which  they  are  created.  In  such 
case,  the  tenure  of  the  office  must  be  determined  by  the  meaning 
and  intention  of  the  statute  by  which  they  are  created. 

What  are  the  terms  of  the  charter  of  this  college  concerning 
the  visitors  appointed  thereunder? 

The  legislature  not  only  incorporates  the  college,  but  appoints 
the  board  of  visitors ;  it  reserves  the  right  to  modify,  alter  or 
amend  the  charter  at  its  pleasure.  It  grants  to  the  governor  of 
this  state  certain  powers,  and  so  far  as  these  powers  are  granted 
and  no  further,  can  they  be  exercised  by  the  governor.  Under 
our  system  of  government,  the  governor  has  and  can  rightly 
exercise  no  power  except  such  as  may  be  bestowed  upon  him  by 
the  constitution  and  the  laws.  The  charter  of  this  college  con- 
fers on  him  the  power  to  fill  by  executive  appointment  such 
vacancies  as  may  occur  in  the  office  of  visitor  of  this  college  by 
dea4;h,  resignation  or  otherwise.  The  power  to  fill  vacancies  as 
they  have  occurred  for  the  last  twenty-nine  years,  comprising 
the  existence  of  the  college  has  been  exercised  by  many  succes- 
sive governors  of  this  state,  and  has  never  been  questioned  or 
denied. 

But,  as  is  disclosed  by  the  proceedings  here,  on  the  22d  day 
of  September,  1882,  the  governor  removed  the  entire  board  of  vis 
iters  of  the  college.  The  said  board  of  visitors  deny  the  power 
or  authority  of  the  governor  to  so  remove  them,  and  refuse  to 
give  possession  of  the  college  to  petitioners  here,  who  have  been 
designated  by  the  governor  as  their  successors,  and  this  court 
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is  now  asked  by  mandamus  to  compel  the  said  respondents 
to  surrender  possession  of  the  said  college.  This  is  a  delicate 
responsibility  imposed  upon  this  court,  but  this  court  can  regard 
the  question  only  in  the  light  of  a  controversy  between  two  con- 
flicting claimants.  The  court  cannot  refuse  its  writ  if  petitioners 
are  entitled  to  have  it  issued,  nor,  on  the  other  hand,  can  it 
award  the  writ  if  respondents  are  entitled  to  hold  the  said  col- 
lege. And  in  determining  this  question  the  court  can  be  guided 
by  nothing  but  the  law  of  the  land  as  it  is  written.  Petitioners 
claim  that  the  governor  is  the  appointing  power,  and  that  with- 
out any  express  authority  in  the  law  the  power  to  remove  is 
incident  to  the  power  to  appoint.  Into  this  wide  and  much  con- 
tested field  it  cannot  be  necessary  to  go  until  we  settle  the  ques- 
tion whether  the  governor  is  the  appointing  power.  By  the 
charter  of  the  college,  as  we  have  seen,  the  legislature  appointed 
the  visitors,  and  reserved  to  itself  only  the  power  to  alter  or 
modify  or  amend  the  said  charter.  The  appointing  power  in 
yeneroZ  terms  is  not  conferred  on  the  governor  in  the  charter, 
but  a  limited  power  of  appointment — ^to-wit,  the  power  to  fill 
vacancies — and  when  we  look  to  see  what  vacancies  we  find  that 
the  power  is  granted  to  fill  vacancies  that  may  occur  (that  is, 
may  happen-r-an  occurrence  is  an  accidental  event)  by  death, 
resignation,  or  otherwise.  A  death  may  occur,  a  resignation 
may  occur,  and  the  attorney-general  insists  earnestly  in  the 
argument  in  this  case  that  the  word  otherwise,  coupled  with  the 
word  occur — ^that  is,  ^^ occur  otherwise'' — is  broad  enough  to 
cover  a  wholesale  removal  of  the  nineteen  members  of  the 
board  by  a  single  order  to  that  end.  If  the  legislature  had  so 
desired  or  intended,  it  was  as  easy  to  use  the  word  removal  as 
any  actually  used,  and  we  think  it  is  safer  to  consider  that  such 
words  as  are  used  are  those  intended  to  be  used,  and  such  words 
as  are  not  used  were  not  intended  to  be  used. 

If  we  consider  this  charter  in  the  light  of  the  circumstances 
which  surrounded  its  enactment,  we  are  strengthened  in  our 
views.     When  it  was  enacted,  the  state  was  not  the  owner,  as 
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now,  of  all  its  property,  and  was  not,  as  now,  maintaining  the 
college,  in  part,  by  annual  appropriations.  The  power  to  re- 
peal was  reserved,  and  it  may  be  inferred  that  as  long  as  the 
college  was  used  for  the  purposes  for  which  it  was  incorpo- 
rated, that  there  could  be  no  desire  to  repeal  the  charter,  or  to 
remove  the  visitors,  and  no  such  desire  existing,  it  would  be  a 
strained  construction  to  discern  an  authority  to  remove,  inge- 
niously disguised  in  an  authority  to  fill  occurring  vacancies. 
If  we  remember  that  the  state  had  at  the  time  the  charter  was 
granted  no  greater  interest  in  the  college  than  such  as  might 
desire  its  greatest  usefulness  and  prosperity,  independent  of 
any  right  of  property  therein,  it  is  not  difficult  to  discover  why 
removals  were  not  provided  for,  and  indeed  why  no  term  was 
limited  in  the  office  of  visitor.  And  when  we  remember  that 
in  twenty-eight  years,  this  act  has  received  only  this  construc- 
tion at  the  hands  of  successive  governors,  who,  during  many 
successive  terms  of  office,  and  many  years,  have  filled  only  such 
vacancies  as  have  occurred  under  the  terms  and  within  the 
exact  limit  of  the  language  itself,  we  are  sustained  by  the  con- 
temporaneous construction  which  this  charter  has  thus  received. 
If  the  present  governor  of  the  state  is  authorized  to  make  these 
removals,  then  each  governor  who  has  filled  the  gubernatorial 
office  since  1854,  has  had  the  same  authority,  and  yet  it  has 
never  been  exercised.  If  the  governor  of  the  state  had,  under 
this  charter,  enacted  in  1854,  removed  all  the  visitors  of  this 
college  in  1855,  it  would  have  doubtless  been  received  with  sur- 
prise, but  it  cannot  be  denied  that  he  would  have  had  all  the 
authority  which  exists  now  to  that  end. 

This  much  for  the  executive  cotemporaneous  construction  of 
this  charter.  What  has  been  the  legislative  construction  of  the 
same?  The  attorney-general,  in  the  argument  of  this  case 
here,  exhibited  two  bills  introduced  into  the  legislature  of  the 
state  at  its  last  session,  having  for  their  object  the  removal  of 
the  board  of  visitors  of  this  college.  If  the  legislative  construc- 
tion of  this  charter  was  that  the   governor  already  had   the 
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power  to  remove  all  the  visitors  and  appoint  others,  where  was 
the  necessity  of  passing  a  law  to  that  effect  ?  And  upon  an 
inspection  of  the  journal  of  the  two  houses,  we  find  that  three 
bills  were  introduced  in  the  last  legislature  to  that  end,  which 
were  not  enacted  into  laws,  and  this,  taken  in  connection  with 
the  fact  that  every  board  of  visitors  of  every  other  college  or 
asylum  in  the  state  was  removed,  and  when  we  remember  that 
every  visitor  of  every  board  had  been  appointed  by  the  gov- 
ernor, we  see  plainly  enough  the  legislative  construction  of  the 
power  to  remove  these  oflScers. 

We  have  searched  in  vain  the  many  cases  referred  to  by  the 
attorney-general  to  find  one  like  the  case  at  bar.  In  Hennen's 
Casey  13  Peter's,  225,  much  relied  on,  the  supreme  court  of  the 
United  States  maintain  the  power  of  the  courts  to  remove  their 
clerks,  because  their  original  appointment  is  placed  there  by  the 
act  of  congress,  and  no  power  concerning  them  reserved  by  con- 
gress, and  a  life  tenure  was  held  to  be  at  variance  with  all  our 
institutions.  In  Newsom  v.  Coche^  44  Miss.  352,  the  question 
turned  upon  the  act  of  the  legislature,  which,  in  express  termsy 
gave  to  the  governor  the  power  in  all  cases  to  remove  from  office, 
in  every  case  where  he  had  the  power  to  appoint.  And  so  in  the 
case  of  WiUiams  v.  Boughnery  6  Caldwell,  487.  The  act  of  the 
legislature  gave  the  governor  the  power  to  remove  the  commis- 
sioner for  cause,  and  the  whole  question  was,  whether  the  gov- 
ernor could  remove  without  cause.  The  case  of  the  United  States 
V.  Avery,  Deady's  R,  proceeded  upon  the  precise  ground  already 
stated  as  to  Hennens  Case,  13  Peter's,  225.  It  is  not  deemed 
necessary  to  review  in  detail  the  many  authorities  cited ;  it  may 
suffice  to  say  that  none  are  like  this  case.  In  Bouldin^s  Case,  6 
Leigh,  639,  the  removal  was  conceded  to  the  judge,  as  to  one  of 
the  officers  of  his  court  appointed  by  himself;  and  in  McDougaVs 
Case,  27  Gratt.  133,  the  right  of  the  judge  was  maintained  to 
remove  for  cause  an  officer  appointed  by  himself 

In  the  case  of  The  Commonwealth,  &c,  v.  Bussiely  5  Serg't  & 
Rawle,  451,  cited  as  parallel  by  the  attorney-general,  we  find 
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upon  an  examination  of  the  case  that  the  ofiScer  was  appointed 
by  the  governor,  and  not  by  the  legislature,  and  that  he  had 
received  three  separate  commissions  from  as  many  diflferent  gov- 
ernors, and  that  by  the  very  terms  and  express  language  of  his 
commission  he  was  entitled  to  hold  until  that  commission  should 
be  by  the  governor,  or  other  competent  authority  superseded  and 
annulled.  And  the  first  question  this  appointee  raised  was:  "1. 
Is  this  such  an  office  as  the  governor  has  the  right  to  appoint 
iof  and  "2.  If  so,  does  the  officer  hold  during  the  governor's 
pleasure."  It  would  be  ingenuity  indeed  which  could  discover 
any  likeness  in  that  case  to  the  one  we  are  now  considering. 
That  case  turned  upon  the  constitution  and  laws  of  that  state, 
and  this  case  is  governed  by  the  laws  of  this  state. 

But  no  case  has  been  cited,  and  no  case,  we  believe,  can  be 
cited,  where  an  officer  appointed  by  the  legislature  is  held  to  be 
removable  by  the  governor  without  express  authority  to  that  end, 
and  where  the  power  to  fill  a  casual  and  occurring  vacancy,  a 
power  to  appoint  expressly  limited,  has  been  ever  held  to  carry 
with  it,  either  a  general  power  of  appointment  or  the  authority 
to  remove,  and  so  create  a  vacancy  in  order  to  fill  it. 

To  conclude,  we  are  of  opinion  that  the  power  of  visitation  as 
to  this  college,  is  in  the  state,  and  by  the  charter  expressly 
reserved  in  the  legislature,  and  not  granted  to  the  governor. 
We  hazard  nothing  in  saying  that  there  is  no  such  thing  in  this 
state  as  a  visitor  holding,  as  in  England,  by  life  tenure.  These 
visitors  in  this  case  hold  simply  at  the  will  of  the  legislature, 
subject  to  be  removed  whenever  the  legislature  shall  so  provide — 
the  legislature  has  not  so  provided;  and  so  the  writ  in  this  case 
-must  be  denied. 

Mandamus  denied. 
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HoLLADAY,  Judge,  v.  The  Auditor, 

April  26th,  1883. 

1.  Chancery  Court  of  Richmosd-^ Construction  of  staiuUs—ConsHiU' 

tion€U. — In  the  sense  of  the  acts  approved  7th  April,  1870,  iSth  May, 
1870,  and  ist  April,  1873,  that  court  is  a  "city  court,"  The  lasi, 
providing  that  the  judges  of  the  city  and  corporation  courts  of  this 
commonwealth  shall  be  paid  out  of  the  treasury  of  their  respective  cor- 
porations, is  constitutional,  has  not  been  repealed,  and  applies  to  the 
judge  of  the  chancery  court  of  the  city  of  Richmond,  no  part  of  whose 
salary  is  payable  out  of  the  state  treasury. 

2.  Idem— /(/^w.— The  nature  and  extent  of  the  jurisdiction  of  those  courts, 

is,  of  itself,  no  criterion  whereby  to  determine  their  character  as  to 
whether  they  are  "state"  or  "city  courts."  The  consiilntiun  itseU  de- 
termines that. 
5.  Statutes — Repeal  by  implication. — The  law  does  not  favor  repeal  by  im- 
plication, unless  the  repugnance  is  quite  plain,  and  then  only  to  the 
extent  of  the  repugnance. 

4.  CiT\'   ]\:t)g^— Salary— Annual  esHtnates— Repeal.— Th^   fact  that    the 

auditor  has  always  included  in  his  estimates  and  reirorts.  an  amount 
sufficient  to  pay  that  judge's  salary,  and  that  the  legislature  has  always 
appropriated  a  sum  in  gross  for  the  "officers  of  the  government,"  out 
whereof  the  salary  has  always  been  paid,  is  evidence  of  the  treasurer's 
disregard  of  the  act  of  ist  April,  1873,  but  not  of  an  intention  on  the 
part  of  the  legislature  to  repeal  that  act.  The  auditor's  estimates  are 
no  part  of  the  appropriation  acts  of  the  legislature. 

5.  Public  OvFiCRKS—Services— Contracts.— It  has  been  decided    by   this 

court.  Loving  and als.yj.  The  Auditor,  76  Va.  Rep.  942,  that  the  services 
rendered  by  public  officers,  do  not  partake  of  the  nature  of  contracts, 
and  have  no  affinity  thereto. 

On  petition  of  Addison  L.  HoUaday,  for  a  writ  ot  mandamus 
from  this  court,  to  command  S.  Brown  Allen,  auditor  of  public 
Vol.  Lxxvn — 54 
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accounts  of  this  commonwealth,  to  pay  out  of  the  state  treasury 
his  salary  as  judge  of  the  chancery  court  of  the  city  of  Rich- 
mond. This,  the  auditor  had  declined  to  do,  on  the  ground 
that  the  same  was  payable,  not  out  of  the  treasury  of  the  state, 
but  out  of  the  treasury  of  the  city  of  Richmond. 

The  facts  and  the  positions  taken  are  indicated  in  the  syllabus 
and  fully  stated  in  the  opinion  of  the  court. 

A.  M,  Keiley,  for  the  petitioner. 

Attorney-General  F.  S,  Blab\  for  the  respondent. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  question  to  be  determined  in  this  case  is,  whether  any 
portion  of  the  petitioner's  salary,  as  judge  of  the  chancery 
court  of  the  city  of  Richmond,  is  payable  out  of  the  state 
treasury.  And  that  depends  upon  the  true  construction  of 
certain  constitutional  and  statutory  provisions,  now  to  be  re- 
ferred to. 

The  constitution  declares  that  there  shall  be  a  supreme  court 
of  appeals,  circuit  courts,  and  county  courts.  Article  six,  sec- 
tion one.  And  then,  among  its  provisions  relating  to  the  "gov- 
ernment of  cities  and  towns,"  it  further  provides  that  "for  each 
city  and  town  in  the  state,  containing  a  population  of  five 
thousand,  there  shall  be  elected,  on  the  joint  vote  of  the  two 
houses  of  the  general  assembly,  one  city  judge,  who  shall  hold 
a  corporation  or  hustings  court  of  said  city  or  town  as  often, 
and  as  many  days  in  each  month,  as  may  be  prescribed  by  law, 
with  similar  jurisdiction,  which  may  be  given  by  law  to  the 
circuit  courts  of  this  state,  and  who  shall  hold  his  oflSce  for  a 
term  of  six  years:  provided,  that  in  cities  or  towns  containing 
thirty  thousand  inhabitants,  there  may  be  elected  an  additional 
judge  to  hold  courts  of  probate   and  record,  separate  and  apart 
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from  the  corporation  or  hustings  coui*ts,  and  perform  such  other 
duties  as  shall  be  prescribed  by  law."  Article  six,  section 
fourteen. 

In  pursuance  of  authority  thus  conferred,  the  legislature,  by 
act  approved  April  7,  1870,  established  the  chancery  court  of 
the  city  of  Richmond,  and  defined  its  jurisdiction.  By  an  act 
approved  May  18,  1870,  the  compensation  of  the  judges  of  the 
several  courts  of  the  commonwealth  was  fixed;  and  by  the 
same  act,  after  fixing  the  salaries  of  the  judges  of  the  supreme 
court  of  appeals,  the  circuit  courts  and  county  courts,  it  was 
provided,  that  "the  judges  of  the  city  and  corporation  courts 
shall  receive  the  following  annual  salaries,  respectively:  the 
judge  of  the  hustings  court  of  Richmond,  the  sum  of  two  thou- 
sand three  hundred  dollars;  the  judge  of  the  probate  or  chancery 
court  of  the  city  of  Richmond,  the  sum  of  two  thousand  three 
hundred  dollars;  the  city  judge  of  Norfolk,  the  sum  of  two 
thousand  dollars;'*  and  so  on  in  respect  to  all  the  judges  of  the 
city  or  corporation  courts  in  the  state.  It  was  also  provided 
that  the  salaries  of  all  the  judges  should  be  paid  quarterly  out 
of  the  treasury  of  the  state.  Acts  of  Assembly,  1869-70,  page 
114,  &c.  But  afterwards,  by  an  act  entitled  "an  act  providing 
for  the  pay  of  city  and  corporation  judges,"  approved  April 
1,  1873,  and  which  expressly  repeals  all  inconsistent  acts,  it 
was  enacted  that  "the  judges  of  the  city  and  corporation  courts 
of  this  commonwealth  shall  be  paid  out  of  the  treasury  of  their 
respective  corporations.  Acts  of  Assembly,  1872-3,  p.  331 ; 
Code  1873,  ch.  13,  section  13. 

It  is  under  the  provisions  of  this  act  that  the  attorney-general 
contends  that  no  part  of  the  compensation  of  the  judge  of  the 
chancery  court  of  the  city  of  Richmond  is  payable  out  of  the 
state  treasury.  The  counsel  for  the  petitioner,  however,  insists 
that  the  act  cannot  be  held  to  apply  to  the  judge  of  that  court, 
and  for  these  reasons:  I.  Because  he  is  not  the  judge  of  a  city 
court. '  2.  Because  if  it  was  originally  intended  to  so  apply,  its 
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uniform  construction  to  the  contrary,  by  both  the  executive  and 
legislative  branches  of  the  government  since  its  passage,  ope- 
rates as  an  implied  repeal  of  the  act.  And  3.  If  not  repealed, 
then  80  far  as  its  terms  may  extend  to  this  case  it  is  unconstitu- 
tional and  void. 

First.  It  is  plain,  we  think,  from  the  language  of  the  consti- 
tution, already  quoted,  that  the  design  of  its  framers  was  to 
establish  city  courts  to  be  held  by  city  judges.  By  it  the  legis- 
lature is  empowered  to  elect  for  each  city  or  town  containing  a 
population  of  five  thousand,  ^'one  city  judge"  to  hold  the  cor- 
poration or  hustings  court,  with  similar  jurisdiction  to  that  of 
the  circuit  courts,  and  in  cities  containing  thirty  thousand  in- 
habitants an  additional  judge  to  hold  the  court  of  probate  and 
record,  and  to  perform  such  other  duties  as  may  be  prescribed  by 
law.  The  judges  of  both  courts  stand  upon  the  same  footing 
and  are  included  in  the  same  category.  One  of  them  is  ex- 
pressly designated  as  a  "city  judge,"  and  the  other  as  an  addi- 
tional judge  for  a  city  containing  thirty  thousand  inhabitants. 
It  is  manifest,  therefore,  that  the  nature  and  extent  of  the 
jurisdiction  of  those  courts  is,  of  itself,  no  criterion  by  which  to 
determine  their  character  or  that  of  the  judges  chosen  to  hold 
them.  That  must  be  determined  by  reference  to  the  constitu- 
tion itself,  and  not  by  the  duties  which,  under  its  authority,  are 
imposed  upon  them.  The  right  of  the  people,  speaking  through 
the  constitution,  to  create  city  courts  and  to  empower  the  legisla- 
ture to  impose  upon  them  such  duties  as  in  its  wisdom  it  may  see 
fit  to  prescribe  by  law,  is  undeniable.  And  our  conclusion  is  that 
such  is  the  character  of  the  chancery  court  of  the  city  of  Rich- 
mond ;  that  it  was  appropriately  so  classified  by  the  act  of  the 
legislature  approved  May  18,  1870,  and  that  the  judge  thereof 
is  embraced  within  the  terms  of  the  act  of  April  1, 1873  (supra). 

Second.  But  it  is  contended  that  the  latter  act  has  been  re- 
pealed, not  expressly,  but  by  implication. 

There  is  no  doubt  that  a  statute  may  be  repealed  by  implica- 
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tion  as  well  as  expressly,  hut  the  leaning  of  the  courts  h  againat 
the  doctrine.  In  Fox's  adm'rs  v.  The  Commonwealth,  16  Gratt. 
1,  Judge  Moncure,  speaking  for  the  court,  said:  "The  law  does 
not  favor  a  repeal  by  implication,  unless  the  reput^nance  be 
quite  plain,  and  then  only  to  the  extent  of  such  repugnance. 
The  presumption  is  that  the  legislature,  when  it  entertains  an 
intention,  will  express  it  in  clear  and  explicit  terms;  and  it  is 
generally  to  be  taken  that  the  legislature  only  meant  to  modify 
or  repeal  the  provision  of  any  former  statute  in  those  cases 
where  such  its  object  is  expressly  declared." 

Now,  by  the  conceded  facts  of  this  case,  it  fall^  within  the 
settled  rule  thus  stated  by  Judge  Moncure.  They  are  these; 
That  from  the  foundation  of  the  chancery  court,  the  auditor  has 
invariably  included  in  his  annual  estimates  and  reports  to  the 
legislature  an  amount  sufficient  for  the  payment  of  the  chancel- 
lor's salary,  and  that  the  legislature,  while  not  appropriating 
specifically  any  sum  for  the  payment  of  his  salary,  has  luiitbrinly 
appropriated  a  sum  in  gross  for  the  "officers  of  government/' 
out  of  which  the  salary  has  always  been  paid  without  question, 
at  the  treasury,  until  the  recent  refusal  of  the  respondent  to  pay 
the  petitioner  his  salary  for  the  month  of  March  last 

This  is  certainly  conclusive  evidence  of  a  disregard  by  the 
treasury  officials  of  the  act  of  April  1,  1873,  biit  affords  no  such 
evidence  of  an  intention  on  the  part  of  the  legislature  to  repeal 
it  as  to  justify  us  in  holding  that  it  has  been  repealed.  The 
estimates  of  the  auditor  are  no  part  of  the  appropriation  acts  of 
the  legislature,  and  to  give  to  them  the  effect  contended  for  in 
this  case,  would  be  to  announce  a  doctrine  unsupported  by  any 
authority  to  which  we  have  been  referred,  or  of  which  we  are 
aware.  We  must  give  to  the  act,  then,  the  full  force  antl  effect 
designed  by  the  legislature,  unless  the  third  and  last  position 
assumed  by  the  petitioner  is  well  taken. 

Third.  It  is  contended  that  the  act  cannot  be  applied  to  this 
case,  first,  because,  to  do  so  would  impair  the  obligation  of  the 
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contract  between  the  petitioner,  on  the  one  hand,  and  the  state 
on  the  other ;  and  second,  because  the  legislature  has  no  power 
to  impose  upon  the  city  of  Richmond  alone,  the  burden  of  main- 
taining a  court  clothed  with  the  jurisdiction  of  the  chancery 
court. 

It  is  diflBcult  to  see  upon  what  legal  principle  the  theory  of 
a  contract  can  be  established  in  this  case.  The  argument  of 
the  learned  counsel  is,  that  the  petitioner  presumably  accepted, 
and  entered  upon  the  discharge  of  the  duties  of  his  oflBce  of 
judge,  relying  on  the  continued  payment  of  his  salary  out  of 
the  state  treasury  as  in  the  case  of  the  predecessor.  But  the 
obvious  answer  to  this  proposition  is  twofold.  First,  that  the 
legal  presumption  is  that  the  petitioner  accepted  the  oflSce  with 
knowledge  of  the  constitutional  provision  that  "  no  money  shall 
be  paid  out  of  the  state  treasury  except  in  pursuance  of  appro- 
priations made  by  law,'*  and  of  the  existence  of  the  statute 
which  provides  that  "the  judges  of  the  city  and  corporation 
courts  shall  be  paid  out  of  the  treasury  of  their  respective 
corporations."  And  secondly,  that  the  services  rendered  by 
public  officers  do  not  partake  of  the  nature  of  contracts,  and 
have  no  affinity  thereto.  This  was  decided  by  this  court,  at 
ils  last  November  term,  in  the  case  of  Loving  and  others  v. 
The  Auditor,  76  Va.  R.  942.  And  to  the  same  eflfect  is  the 
case  of  Butler  and  others  v.  The  State  of  Pennsylvania,  10 
Howard,  402,  and  cases  cited.  It  is  true  that  the  legislature 
cannot  diminish  the  compensation  of  the  judges  during  their 
term  of  office.  But  this  is  because  of  the  express  inhibition  of 
the  constitution,  and  not  because  to  do  so  would  impair  the  obli- 
gation of  a  contract.  Cooley's  Const.  Lim.  (4th  ed.)  336.  Here 
it  is  not  complained  that  the  petitioner's  salary  has  been  or  will 
be  diminished ;  the  only  question  is,  whether  it  is  payable  by 
the  state. 

The  ground  upon  which  the  constitutionality  of  the  act  is  as- 
sailed is  sufficiently  disposed  of  by  what  has  already  been  said 
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in  respect  to  the  character  of  the  chancery  court.  It  is  only 
necessary  to  say  further  that  the  power  of  the  legislature  under 
the  constitution  to  prescribe  the  compensation  of  the  judges  of 
the  city  courts  of  the  commonwealth,  and  to  direct  its  payment 
by  their  respective  corporations,  is  too  plain  to  admit  of  doubt. 

We  think  the  act  is  constitutional  and  valid,  and  as  its  terms 
forbid  the  payment  of  any  part  of  the  petitioner's  salary  out  of 
the  state  treasury,  it  follows  that  the  rule  awarded  in  this  case 
must  be  discharged. 

Mandamus  denied. 
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SiiHTH  V.  Snyder. 

April  26th,  1883. 

S ALBS— Postponement  of  delivery— Breach — Damages, — Where  delivery 
is  postponed  at  buyer's  request,  and  then  breach  occurs,  this  postpones 
date  of  breach  in  reference  to  the  time  at  which  damages  therefor  shall 
be  fixed. 

Idem — Delivery  on  event^ Non-delivery  before  event— Case  at  bar, — In 
September,  1879,  ]•  sold  A.  old  iron  rails  to  be  delivered  immediately 
after  delivery  thereof  to  J.  by  York  River  Railroad  Company  at  Rich- 
mond dock,  at  I28  a  ton.  Company  failed  to  make  complete  de- 
livery as  soon  as  was  expected,  but  made  partial  deliveries j  during 
several  months,  and  the  rails  so  delivered  were,  as  fast  as  delivered, 
turned  over  to  A.,  who,  though  constantly  complaining  of  the  delay,  and 
told  he  might  drop  the  contract,  by  J.,  by  whom  no  indulgence  was  ever 
asked  of  A.,  accepted  same.  Iron  was  rapidly  rising  in  price.  A.  con- 
tinued to  urge  the  delivery  and  J.  to  promise  to  deliver  as  fast  as  the 
company  delivered  to  him,  and  to  press  the  company  to  deliver.  On 
19th  January,  1880,  only  a  few  days  after  J.*s  last  delivery,  A.  demanded 
immediate  delivery  of  the  residue,  one  hundred  and  ten  tons,  on  threat 
to  buy  in  open  market  and  charge  difference  to  J.  On  5th  February, 
1880,  A.  declared  the  contract  at  an  end,  bought  one  hundred  and  ten 
tons  of  old  iron  in  rails  in  market,  at  $44  per  ton,  presented  his  ac- 
count for  difference  between  that  and  the  contract  price  to  J.,  who 
refused  to  pay  it.  On  20th  February,  1880,  J.  received  several  car  loads 
more  of  rails  from  the  company,  and  offered  same  to  A.,  who  refused  to 
accept  them.  Afterwards  A.  sued  J.  and  recovered  judgment  for 
$1 .750-79  and  costs.  At  trial  several  instructions  were  asked  for  by  each 
party.  All  were  refused  and  others  given.  For  those  asked  for  by  de- 
fendant and  refused,  and  those  given  by  the  court,  see  opinion.  Of  the 
former  the  first  is  as  follows,  viz :  "  First.  The  court  instructs  the  jury  that 
if  they  believe  that  the  contract  between  the  parties  was  that  defen- 
dant was  to  deliver  to  plaintiff  one  hundred  and  fifty  tons  of  iron  as 
soon  as  he  could  get  it  from  the  York  River  Railroad  Company,  and  was 
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to  receive  $28  per  ton  therefor,  and  that  he  did  offer  to  deliver  to  plain- 
tiff  so  much  of  said  iron  as  he  received  from  the  company,  and  as  soon 
as  he  so  received  it,  and  that  plaintiff,  after  accepting  part  of  said  iron, 
refused  to  receive  any  more,  then  they  are  to  find  for  defendaiiL"  The 
second  is  substantially  the  same. 
Held: 

1.  The  first  and  second  instructions  asked  for  by  the  defendant,  cor- 

rectly propound  the  law,  and  are  founded  on  evidence  which 
was  before  the  jury,  and  which  tended  to  prove  the  case  therein 
supposed,  and  should  have  been  given. 

2.  It  is  unnecessary  to  notice  the  other  instructions  asked  for  by  the 

defendant. 

3.  The  instructions  given  by  the  court,  are,  in  the  abstract,  ctirrect, 

but  are  predicated  upon  evidence  not  before  the  jury^  and  tentlcd 
to  mislead  and  confuse  them. 

Error  to  judgment  of  circuit  court  of  the  city  of  Eichmoadj 
rendered  27th  November,  1880,  in  an  action  of  trespass  on  the 
case  in  assumpsit,  wherein  Asa  Snyder  is  plaintiff,  and  James 
C.  Smith  is  defendant.  The  object  of  the  suit  is  to  recover  the 
sum  of  $1,750.79,  the  sum  paid  by  plaintiff  for  110  tons  of 
old  iron  rails,  at  $44  per  ton,  over  the  price,  $28  pi^r  ton,  at 
which  defendant  contracted  to  deliver,  but  failed  to  deliver 
the  same  to  plaintiff.  The  jury  rendered  a  verdict  for  plain- 
tiff for  the  amount  claimed,  with  interest  from  the  date  thereof^ 
and  judgment  was  given  accordingly. 

At  the  trial,  both  plaintiff  and  defendant  asked  for  instruc- 
tions, which  were  refused,  but  instead  thereof  the  court  gave 
certain  instructions,  to  its  giving  whereof,  as  well  an  to  its 
refusing  to  give  those  ask^d  for  by  himself,  the  defendant  ex- 
cepted. The  facts  and  the  instructions  asked  for  by  the  defend- 
ant, and  those  given  by  the  court,  are  fully  set  out  in  the 
opinion  of  the  court. 

Meredith  &  Cocke,  for  the  appellant. 

Guy  dk  Gilliam,  and  Jackson  Guy,  for  the  appellee. 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

Some  time  in  the  early  part  of  September,  1879,  James  C. 
Smith  bought  of  the  York  River  Railroad  Company  about  three 
hundred  tons  of  old  rail  iron,  to  be  delivered  in  Richmond  at  the 
earliest  moment  consistent  with  said  company's  engagements. 
Soon  after  Smith's  purchase,  Asa  Snyder,  then  being  on  a  visit 
to  the  state  of  Ohio,  telegraphed  his  son,  A.  K.  Snyder,  in  Rich- 
mond, to  purchase  all  the  old  rail  he  could  get  on  the  Richmond 
market  at  $26.50  per  ton.  A.  K.  Snyder,  on  the  15th  day  of 
September,  1879,  wrote  to  Smith,  offering  him  $26.50  per  ton 
for  all  the  old  rail  he  had  in  -stock.  Smith  declined  the  offer 
because  too  low.  After  this,  Smith  proposed  to  young  Snyder 
to  sell  his  father  three  hundred  tons  at  $28  cash,  to  be  delivered 
on  the  dock  in  Richmond. 

On  the  19th  of  September,  1879,  Snyder  returned  from  Ohio, 
when  his  son  informed  him  of  Smith's  previous  offer  to  sell  said 
three  hundred  tons.  Snyder  told  his  son  to  make  the  purchase, 
and  to  have  the  matter  in  writing.  On  the  20th  of  September, 
1879,  Snyder  wrote  Smith  a  note  purporting  to  accept  Smith's 
previous  unaccepted  offer  to  sell  said  three  hundred  tons ;  but, 
before  sending  the  note,  received  from  Smith  a  note,  saying  he 
had  secured  the  iron  at  $28,  and  would  deliver  it  on  the  "dock  " 
for  $28  cash.  Snyder  thereupon  sent,  by  his  son,  said  note  pre- 
viously written,  to  Smith.  Young  Snyder  returned  and  informed 
his  father  that  Smith  would  sell  only  one  hundred  and  fifty 
tons.  He  did  not  say  he  had  even  purchased  the  one  hundred 
and  fifty  tons.  This  was  on  the  'iOth  of  September.  Up  to  and 
including  this  day  what  has  been  stated  is  all  that  had  occurred 
in  the  direction  of  a  contract.  Certainly,  in  strictness,  what 
had  passed  did  not  amount  to  a  contract.  But  Snyder,  who 
seemed  keen  to  buy  iron,  had,  even  in  advance  of  his  note  to 
Smith,  and  evidently  acting  on  the  information  derived  from  his 
son  as  to  Smith's  offer  to  sell  three  hundred  tons,  telegraphed  to 
the  Lawrence  Iron  Company,  of  Ohio,  offering  to  sell  it  the  three 
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hundred  tons.  This  was  premature,  if  Snyder  was  simply  re- 
lying upon  Smith's  previous  unaccepted  offer. 

When  on  same  day  (20th  September)  Snyder  got  the  informa- 
tion from  his  son  that  Smith  would  only  sell  one  hundred  and 
fifty  tons,  he,  without  doing  or  saying  anything  amounting,  in 
fact,  to  an  acceptance  of  Smith's  offer  as  to  the  one  hundred  and 
fifty  tons,  at  once  telegraphed  the  Lawrence  Iron  Company  that 
he  would  only  sell  it  one  hundred  and  fifty  tons.  This  again 
was  premature. 

It  is  not  claimed  by  Snyder  that  Smith  had  any  knowledge  of 
his  dealings  with  said  Lawrence  Iron  Company.  Nor  is  it 
claimed  that  Colonel  Douglas,  superintendent  of  the  York  River 
Railroad  Company,  had  any  knowledge  of  the  transactions  be- 
tween Smith  and  Snyder.  It  does  appear,  however,  from  a  letter 
from  Snyder  to  Smith,  hereinafter  to  be  referred  to,  that  Snyder 
did  have  information  that  Smith  had  made  the  aforesaid  purchase 
of  old  rail  from  the  York  River  Railroad  Company,  from  which, 
in  connection  with  other  facts,  the  inference  may  fairly  be 
drawn  that  he  purchased  from  Smith  with  the  knowledge  that 
his  delivery  was  dependent  upon  the  delivery  of  said  railroad 
company  to  him. 

The  important  question  is,  what  was  the  contract  between  the 
parties?  On  the  part  of  Snyder,  the  contention  is,  that  what 
occurred  on  the  20th  of  September,  and  terminating  with 
Snyder's  note  to  Smith  of  that  date,  amounted  to  a  contract 
for  the  sale  and  delivery  by  the  latter  to  the  former  of  one 
hundred  and  fifty  tons  of  iron,  without  any  time  specified  for 
delivery.  On  the  part  of  Smith,  it  is  insisted  that  the  under- 
standing, acquiesced  in  by  Snyder,  was  that  Smith  should  deliver 
the  iron  to  Snyder  as  he.  Smith,  received  it  from  said  railroad 
company.  To  determine  the  question  thus  in  dispute,  we  can 
look  only  to  the  evidence. 

The  only  witnesses  whose  testimony  is  important,  are  Sny- 
der, his  son,  A.  K.  Snyder,  and  Smith.  From  their  testimony 
we   must  extract  the  true  character,  if   possible,  of  the  con- 
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tract.  Snyder,  it  must  be  borne  in  mind,  does  not  claim  to 
have  been,  nor  was  he  present  on  the  20th  of  September, 
when  his  note  of  that  date  was  delivered  by  his  son  to 
Smith.  Young  Mr.  Snyder  says  that  when  he  delivered  his 
father's  note,  Smith  said  he  would  only  sell  one  hundred  and 
fifty  tons.  He  says  further  that  Smith  did  not  say  from  whom 
he  would  get  the  rails;  that  he,  Snyder,  thought  they  were 
coming  by  vessel,  as  the  "dock"  was  mentioned  as  the  place  of 
delivery.  This,  so  far  as  shown  by  the  record,  is  all  that 
occurred  on  that  day.  Does  it  amount  to  a  contract  ?  If  not, 
what  else  is  there  in  the  record  to  throw  light  upon  our  path. 
A.  K.  Snyder  says  that  a  few  days  after  the  contract  was  con- 
cluded (precisely  what  the  contract  was,  or  when  made  he  does 
not  say),  his  father  sent  him  to  enquire  when  the  rails  would 
be  delivered ;  that  he  was  informed  by  Smith  that  he  was  not 
ready  to  deliver  them,  and  he  went  down  a  second  time  for  the 
same  purpose,  and  on  one  of  these  occasions  Smith  said  he  would 
deliver  as  soon  as  he  could  get  the  iron  from  the  railroad  com- 
pany, that  he  was  dependent  upon  Colonel  Douglas ;  and  that 
soon  after.  Smith  sent  his  father  (Snyder)  the  letter  of  Colonel 
Douglas ;  that  his  father  was  dissatisfied  with  Colonel  Douglas' 
letter.  The  letter  of  Colonel  Douglas  was  addressed  to  Smith, 
and  bore  date,  September  30,  1879.  It  informed  Smith  that 
Douglas  could  not  fix  a  date  for  delivery  to  him,  but  would  de- 
liver as  soon  as  practicable.  Snyder  did  not  disclaim  his  de- 
pendence upon  the  terms  contained  in  that  letter,  but  to  all 
appearances  acquiesced  therein.  Time  after  time  for  some 
months,  Snyder,  through  his  son  or  by  note  in  writing,  enquired 
when  Smith  could  deliver  the  rails.  Smith  all  the  while  urging 
Colonel  Douglas  to  deliver  to  him,  and  uniformly  asserting  his 
dependence  upon  Douglas,  and  always  forwarding  promptly  to 
Snyder  any  and  all  information  from  Douglas  upon  the  subject. 
In  a  communication  received  by  Smith  from  Douglas,  the 
latter  said  he  would  deliver  some  iron  in  three  weeks,  and  Smith 
forwarded  this  note  of  Douglas'  to  Snyder,  who  chose  to  treat 
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that  act  as  a  request  for  indulgence  by  Smith  ;  and  on  the  11th 
of  October,  1879,  wrote  Smith  saying  he  had  expected  imme* 
diate  delivery,  but  pretended  to  extend  the  indulgence.  Again, 
on  the  30th  October,  he  wrote  to  same  effect,  and  reminded 
Smith  that  the  time  of  indulgence  was  out.  Yet  in  his  evidence 
he  says  that  his  letter  of  October  11th,  claiming  that  indul- 
gence had  been  asked  for  by  Smith,  "was  caused  by  a  mes- 
sage from  Smith,  or  by  a  letter  sent  by  him  from  Douglas,  that 
he  (Douglas)  would  deliver  in  three  weeks.  And  Smith  says  he 
never  asked  for  indulgence,  but  simply  forwarded  Douglas'  let- 
ter to  Snyder.  This  effectually  disposes  of  the  matter  of  indul- 
gence 80  far  as  Smith  is  concerned. 

The  record  contains  a  voluminous  correspondence  between 
Snyder  and  Smith,  in  all  which  Smith  consistently  and  per- 
sistently asserts  that  he  had  no  other  source  than  said  railroad 
company  from  which  he  could  make  delivery  to  Snyder,  and 
that  he  made  the  sale  to  him  with  reference  thereto.  True,  he 
says,  he  is  not  positive  that  he  said  to  either  of  the  Snyders,  on 
or  prior  to  September  20th,  that  his  delivery  to  Snyder  was 
dependent  upon  said  company's  delivery  to  him ;  but  he  says  he 
had  no  reason  to  conceal  his  source  of  supply,  and  he  supposes 
he  did  tell  Snyder.  Snyder,  on  the  contrary,  presents  his  view 
of  the  contract  in  different  and  conflicting  aspects.  Sometimes 
we  find  him  claiming  that  the  contract  was  for  immediate  de- 
livery; at  other  times  that  it  was  for  delivery  in  a  short  time 
thereafter.  Neither  view  is  sustained  by  the  evidence  in  the 
cause.  And  it  is  incredible  that  he  could  have  expected  imme- 
diate delivery  when  in  his  testimony  he  says  that  Smith  did 
not  tell  him,  nor  did  he  know,  where  Smith  was  to  get  the 
iron  from ;  that  he  did  not  tell  him  from  whom  he  would  get 
it,  and  that  he  expected  immediate  delivery  when  the  contract 
was  made,  and  from  the  place  of  delivery  named  he  thought 
the  iron  was  coming  by  sail.  His  own  statement  shows  that  he 
could  not  have  expected  immediate  delivery.  But  it  is  still 
more  incredible  inasmuch  as  he  was  not  present  on  the  day  on 
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which  he  claims  the  contract  was  made,  and  therefore  he  had 
no  means  of  knowing  what  transpired  on  that  day,  except  as 
communicated  to  him  by  his  son ;  and  what  was  said  by  his  son 
has  already  been  stated  in  full. 

On  the  8th  of  November,  Colonel  Douglas  wrote  Smith:  "I 
am  expecting  to  ship  three  hundred  tons  of  rail  from  Phila- 
delphia next  week;  as  soon  as  it  arrives  and  I  can  lay  it,  I  will 
deliver  your  rail.''  This  letter  Smith  forwarded  to  Snyder. 
Snyder  replied,  complaining,  not  ot  Smith,  but  of  Douglas; 
and  among  other  things  says:  "Colonel  Douglas'  note  means 
nothing.  *  *  *  *  Wsls  he  not  expecting  these  rails  when 
he  authorized  your  sale?  *  *  *  *  It  is  now  about  two 
months  since  these  rails  were  offered  for  pale."  This  adds  con- 
clusiveness to  the  fair  inference  to  be  drawn  from  other  circum- 
stances, that  Snyder  knew  all  the  time  of  the  arrangement 
between  Smith  and  the  railroad  company,  and  knew  that 
Smith's  delivery  to  him  was  dependent  upon  the  movements  of 
said  company. 

From  the  8th  of  November,  18Y9,  the  date  of  Snyder's  letter  last 
referred  to,  to  the  5th  day  of  January,  1880,  Snyder  frequently 
urged  Smith  to  deliver  the  iron.  Smith,  in  turn,  constantly 
plied  Colonel  Douglas  with  earnest  solicitations  to  the  same  end. 
Within  this  period,  said  railroad  company  delivered  to  Smith 
something  over  forty  tons  of  iron,  every  pound  of  which  Smith 
promptly  turned  over  to  Snyder.  Iron  was  now  rapidly  rising 
in  price.  Smith  was  still  urged  by  Snyder  to  deliver  more; 
and  notwithstanding  the  rapid  rise  in  price,  he.  Smith,  assured 
Snyder  that  he  should  have  every  pound  his  contract  called  for, 
as  fast  as  delivered  by  the  company,  though  iron  should  reach 
$100  per  ton.  Surely  all  this  indicates  anything  else  but  a  dis- 
position on  Smith's  part  to  evade  his  contract. 

Nearly  four  months  had  elapsed  since  the  contract  was  made. 
In  all  this  time,  Snyder  had  not  once  directly  disclaimed  the 
view  of  the  contract  insisted  on  by  Smith  from  first  to  last;  in 
fact,  he  had,  for  all  practical  purposes,  acquiesced  in  that  view. 
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The  question  is,  who  was  right  about  it?  Looking  at  all  the 
evidence,  taking  into  consideration  each  and  every  circii  instance, 
we  think  that  what  transpired  on  the  20th  day  of  September, 
1879,  did  not  amount  to  a  contract  in  contemplation  of  law.  We 
are  of  opinion  that  the  matter  was  left  open,  and  that  either 
party  was  at  liberty  to  stand  or  not  until  a  few  days  after  wards^ 
when  A.  K.  Snyder  went,  as  he  says,  to  see  Smith  ae  to  when 
he  would  make  delivery,  and  that  Smith  being  still  willing,  the 
contract  was  then  completed,  and  that  then  the  delivery  featiircj 
as  dependent  upon  said  company's  delivery  to  Smith,  ae  well  as 
the  contract  in  all  other  particulars,  for  the  first  time  became 
definite  and  fixed. 

If  this  be  not  the  way  in  which  this  most  irregular  proeeeding 
culminated,  first  in  agreement  and  then  in  disagreement,  the 
record  may  be  searched  in  vain  for  the  essential  elements  of  a 
contract. 

On  the  19th  day  of  January,  1880,  only  a  few  days  after 
Smith's  last  delivery,  Snyder  demanded  immediate  deltFery  of 
the  residue  by  Smith,  and  notified  him  that  on  failure  to  comply 
he  would  buy  in  open  market  and  hold  Smith  res]»onsible 
for  the  difference  between  the  then  market  price  and  the  con- 
tract price.  To  this  Smith  made  no  reply,  because,  as  l^e  says, 
he  had  done  all  he  had  promised  to  do. 

Snyder  on  the  5th  day  of  February,  1880,  declared  tlie  con- 
tract at  an  end,  bought  at  $44  per  ton  an  amount  of  iron  suffi- 
cient to  supply  the  amount  not  delivered  under  his  contract  with 
Smith,  made  out  his  account  and  presented  it  to  Smith  for  pay- 
ment, which  was  refused. 

On  the  20th  day  of  February,  1880,  Smith  learned  that  Colonel 
Douglas  would  deliver  him  several  car-loads  of  iron  that  day ; 
he  immediately  notified  Snyder  of  the  fact  and  offered  it  to  liim. 
Snyder  refused  to  receive  it,  and  afterwards  sued  Smith  and  re- 
covered judgment,  as  before  stated.  At  the  trial  of  the  cause 
several  instructions  were  asked  for  by  the  plaintiff  and  defendant 
respectively,  all  of  which  were  refused  and  others  given  in  lieu 
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thereof  by  the  court.  To  the  action  of  the  court  refusing  the 
instructions  asked  for  by  him  and  giving  others  instead,  the 
defendant  excepted. 

The  instructions  asked  for  by  the  defendant  are : 

"First.  The  court  instructs  the  jury  that  if  they  believe  that 
the  contract  between  the  parties  was  that  the  defendant  was  to 
deliver  to  the  plaintiff  one  hundred  and  fifty  tons  of  iron  as 
soon  as  he  could  get  it  from  the  York  River  Railroad  CJompany, 
and  was  to  receive  $28  per  ton  therefor,  and  that  he  did  offer  to 
deliver  to  the  plaintiff  so  much  of  said  iron  as  he,  the  said  de- 
fendant, received  from  said  company,  and  as  soon  as  he  so 
received  it,  and  that  the  plaintiff  after  accepting  a  part  of  said 
iron,  refused  to  receive  any  more,  then  they  are  to  find  for  the 
defendant." 

"Second.  If  the  jury  believe  from  the  evidence  that  nothing 
was  agreed  upon  between  the  parties  about  the  time  for  the 
delivery  of  the  iron,  but  that  the  plaintiff,  or  his  agent,  was 
informed  by  the  defendant,  at  or  about  the  time  the  said  con- 
tract was  agreed  on,  that  he,  the  defendant,  was  to  get  the  iron 
from  the  York  River  Railroad  Company,  and  that  he  was  de- 
pendent upon  said  company  as  to  when  it  would  be  delivered, 
and  further  believe  that  the  defendant  did,  as  soon  as  he  received 
any  of  the  iron  from  the  said  company,  offer  to  deliver  it  to 
the  said  plaintiff,  who,  after  receiving  a  part,  refused  to  accept 
any  more,  tlien  they  are  to  find  for  the  defendant.*' 

"Third.  And  the  court  further  instructs  the  jury  that  if  they 
should  find  for  the  plaintiff,  that  they  are  to  assess  the  damages 
at  a  sum  that  is  the  excess,  if  any,  of  the  market  price  of  one 
hundred  and  ten  tons  of  old  iron  rail  on  the  first  day  of  No- 
vember, 1879,  over  the  contract  price  for  the  same." 

"  Fourth.  But  if  the  jury  should  believe,  that  after  the  contract 
was  completed,  the  said  Snyder  demanded  the  delivery  of  the 
iron,  and  was  then  informed  by  the  said  Smith  that  he  was  to 
receive  the  iron  from  the  York  River  Railroad  Company,  and 
could  not  deliver  it  until  it  was  so  received,  and  furnished  said 


Digitized  by 


Google 


SMITH   V.  SNYDER.  441 


Opinion. 


Snyder  with  the  letter  of  Douglas,  refusing  to  fix  a  time  of  da- 
livery,  and  at  the  same  time  offered  to  release  said  Snyder  from 
the  contract,  and  said  Snyder  afterwards  demanded  said  ironj 
and  actually  received  all  the  rail  Smith  received  from  saiil  com- 
pany, then  the  said  Snyder  acquiesced  in  the  arrangement 
between  said  Smith  and  said  company,  and  agreed  to  accept  the 
iron  as  Smith  received  it  from  the  company,  and  is  not  entitled 
to  recover  of  said  Smith  in  this  suit,  unless  the  jury  shall  believe 
that  said  Smith  refused  to  deliver  any  portion  of  the  iron  he  re- 
ceived from  said  company.  And  in  that  event,  the  measure  of 
his  damages  is  the  difference  between  the  contract  price  of  said 
iron  and  its  market  value  at  the  time  Smith  refused  to  deliver 
the  iron  received  by  him  from  the  said  company." 

From  the  view  of  the  contract  in  this  case  already  exiireased, 
it  was  clearly  error  in  the  court  below  to  refuse  said  first  and 
second  instructions  asked  for  by  the  defendant.  They  are  prac- 
tically hut  one  in  effect.  They  address  themselves  to  the  contract 
in  evidence  before  the  jury,  and  ask  simply  a  response  from  the 
jury  upon  plain  matters  of  fact.  They  are  each  founded  on 
evidence  which  was  before  the  jury,  which  evidence  at  least 
tended  to  prove  the  case  supposed.  Hopkins  Bro,  d  Co.  v. 
Richardson,  9  Gratt  486;  Farish  v.  Eeigle,  11  Gratt.  697- 

For  the  reasons  already  expressed,  it  is  deemed  unneceKmiry 
to  pass  upon  the  defendant's  third  and  fourth  instructioiift. 

The  court  below  gave  the  jury  these  instructions : 

"First.  If  the  jury  believe  from  the  evidence  that  no  detinite 
time  for  delivery  of  the  iron  was  agreed  upon  between  the  jilain- 
tiff  and  the  defendant  in  their  original  contract,  they  are  in- 
structed that  the  plaintiff  had  a  right  to  demand  the  delivery 
after  a  reasonable  notice  of  the  time  \ithen  delivery  would  be 
required.  And  the  defendant  had  a  right  to  tender  delivery 
after  a  similar  notice  from  himself  of  the  time  when  he  proposed 
to  make  the  delivery.  And  upon  default  after  such  notice  of 
the  defendant  to  deliver  or  the  plaintiff  to  accept,  the  other 
Vol.  lxxvii — 56 


Digitized  by 


Google 


442  SMITH   V,  SNYDER. 

Opinion. 

party  had  a  right  to  declare  the  contract  broken,  and  to  claim 
damages  to  the  full  extent  of  the  difference  between  the  mar- 
ket price  at  the  time  and  the  price  agreed  upon  in  the  con- 
tract." 

In  the  abstract  this  instruction  is  correct.  But  it  is  plainly, 
in  view  of  the  evidence,  obnoxious  to  the  objection  of  ambiguity, 
and  calculated  to  lead  the  jury  away  from  the  proper  considera- 
tion of  the  evidence  in  the  cause.  It  evidently  proceeds  upon 
the  idea  of  an  original  contract  without  any  specified  time  for 
delivery,  and  the  consequent  right  to  give  reasonable  notice  of 
the  time  when  delivery  would  be  required.  All  of  which  would 
be  well  enough,  with  the  consequences  incident  to  a  failure  to 
perform,  after  such  notice,  provided  no  evidence  existed  in  the 
case,  showing  or  tending  to  show,  that  the  contract  was  different 
from  that  supposed  in  the  instruction.  That  such  is  the  lead- 
ing thought  presented  by  the  instruction  is  manifest  from  the 
last  clause,  which  assumes  that  the  contract  was  such  as  sup- 
posed, by  stating  that  after  such  notice  and  failure  to  deliver, 
the  party  in  default  would  be  liable  to  the  other  to  the  full 
extent  of  the  difference  between  the  market  price  at  the  time 
of  such  notice  and  the  contract  price.  The  instruction,  more- 
over, in  referring  to  what  is  t.ermed  the  original  contract,  thereby 
faintly  admits  the  existence  of  evidence  tending  to  show  a  dif- 
ferent contract,  but  fails  to  propound  the  alternative  proposition 
and  instruct  thereon.  The  instruction  is  evidently  predicated 
upon  Snyder's  letter  of  the  11th  and  30th  days  of  October,  1879, 
attempting  to  show  that  indulgence,  as  to  time  of  delivery,  had 
been  extended  to  Smith  upon  his  request,  and  that  the  measure 
of  his  liability  was  fixed  when  Snyder  notified  him  that  the 
contract  was  at  an  end,  to-wit,  on  the  5th  day  of  February, 
1880. 

It  is  sufficient  to  say  that  such  a  conclusion  is  unwarranted  by 
the  facts.  There  is  not  an  iota  of  evidence  in  the  case  that 
Smith  ever  requested  postponement  of  delivery.     On  the  con- 
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trary,  he,  uniformly,  from  beginning  to  end,  insistal  thiit  his 
delivery  was  dependent  upon  the  delivery  to  him  by  the  rail- 
road company. 

The  rule,  and  one  founded  in  justice,  is,  in  such  caaes,  that 
where  the  time  for  performing  a  contract  of  sale  ha.^  been  post- 
poeted  at  the  request  of  either  party,  and  the  contract  is  ulti- 
mately broken,  this  has  the  effect  of  deferring  the  p<ariod  at 
which  the  breach  takes  place,  and,  therefore,  alters  the  date 
with  reference  to  which  the  damages  are  to  be  ascertained. 
Ogle  V.  Vane,  2  Q.  B.  275;  Llansamlet  Tin  Plate  Co.  L.  R.  16 
E.  Gas.  155.  But  however  just  this  rule,  the  principle  1ms  no 
application  to  this  case,  there  being  no  evidence  that  Smith  ever 
requested  postponement  of  the  time  for  delivery. 

The  second  and  third  instructions  given  by  the  court  below, 
hinge  and  depend  upon  the  first  instruction  given,  and  for  rea- 
sons already  stated,  it  was  error  in  said  court  to  give  eitlier  of 
them  in  the  form  in  which  they  were  given. 

For  these  reasons  the  judgment  of  said  circuit  court  muat  be 
reversed  with  costs  to  the  plaintiff  in  error;  the  caust^  rijmanded 
to  said  circuit  court  for  a  new  trial  to  be  had  therein  in  coo- 
formity  with  the  views  herein  expressed,  with  direct ionR  that  ifj 
upon  such  new  trial,  the  evidence  shall  be  substantially  the 
same  as  upon  the  former  trial,  and  the  defendant,  the  plaintiff 
in  error  here,  shall  again  ask  for  said  first  and  second  iriR trac- 
tions, that  were  refused  at  the  former  trial,  the  same  shall  be 
given. 

The  order  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  said  judgment  is  erroneou?*.  There- 
fore, it  is  considered  that  the  same  be  reversed  and  annullod, 
and  that  the  plaintiff  in  error  recover  against  the  defendant  in 
error  his  costs  by  him  expended  in  the  prosecution  of  ]uh  writ 
of  supersedeas  aforesaid  here. 
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And  it  is  ordered  that  the  verdict  of  the  jury  be  set  aside  and 
the  cause  remanded  to  the  said  circuit  court  for  a  new  trial  to 
be  had  therein,  on  which  new  trial,  if  the  plaintiff  in  error,  the 
defendant  below,  shall  ask  for  the  said  first  and  second  instruc- 
tions refused  at  the  former  trial,  and  the  evidence  shall  be 
substantially  the  same  as  at  the  former  trial,  the  said  circuit 
court  shall  give  the  said  first  and  second  instructions. 

All  of  which  is  ordered  to  be  certified,  &c. 

Judgment  reversed. 
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lirltmond. 

BOHMER  &    OSTERLOH   V.    CiTY   BaNK   OF   RICHMOND. 

April  26th,  1883. 

I.  Bank  Stock— Lien  of  bank^ Charter— Assignee — Case  at  ^ar.— Charier 
of  bank  incorporated  in  1870,  provided  that  "the  bank  shall  have  a  lien 
prior  to  all  others  upon  any  stock  held  by  a  stockholder  for  any  debt  of 
said  stockholder  to  said  bank."  The  stock  certificates  contained  no 
notice  of  this  lien,  but  declared  that  they  were  "transferable  only  on 
the  books  of  the  bank,  in  person,  or  by  attorney,  on  the  surrender  of 
the  certificate."  A  stockholder,  J.,  indebted  to  the  bank,  borrowed 
money  from  a  third  person,  and  gave  him  the  certificate  as  collateraln 
with  power  of  attorney  to  transfer  the  stock.  J.  became  bankrupt,  and 
then  lender  applied  to  the  bank  to  transfer  the  stock.  Bank  refused  so 
to  do,  until  paid  its  debt  due  from  J. 

Held: 

1.  The  act  of  1870,  Acts  1869-70,  page  488,  incorporating  this  bank, 

superseded  the  general  law  as  to  chartered  companies,  pro- 
viding for  the  transfer  of  stock,  and  gave  the  bank  the  prior  lien 
for  any  debt  due  it  from  a  stockholder,  on  his  stock ;  which  lien 
was  not  waived  by  leaving  the  certificates  outstanding. 

2.  In  this  case  the  lien  of  the  bank  upon  the  stock,  was,  under  its 

charter,  paramount  to  that  of  the  lender  to  J.,  and  the  bank  had 
the  right  to  be  first  satisfied  before  transferring  the  stock  to  the 
lender.  If  lender  chose  to  hold  the  stock,  he  held  subject  to  the 
bank's  lien. 
2.  Persons  dealing  with  a  corporation  must  take  notice  of,  and  are 
effected  by  the  provisions  contained  in  its  charter. 

Appeal  from  decrees  of  chancery  court  of  Richmond  cityj  ren- 
dered one  on  12th  May,  1880,  the  other  on  6th  July,  1880,  m 
the  cause  therein  pending  wherein  the  City  Bank  of  Richmond 
was  the  plaintiff,  and  the  National  Bank  of  Virginia,  H.  Bohmer 
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and  A.  Osterloh,  surviving  partners  of  themselves  and  F.  W. 
Hanewinckel,  late  partners  in  the  name  of  Fr.  Wm.  Hane- 
winckel  &  Co.,  and  Robert  S.  Chamberlyne  and  F.  M.  Garnett, 
assignees  in  bankruptcy  of  William  M.  Jones,  bankrupt,  were 
defendants. 

The  object  of  the  suit  was  to  enforce  the  lien  which  the  bank 
claimed  by  virtue  of  a  peculiar  provision  in  its  charter,  for  the 
debt  due  it  from  William  M.  Jones,  upon  one  hundred  shares  of 
its  stock  held  by  Jones,  who,  whilst  so  indebted,  borrowed 
money  from  the  National  Bank  of  Virginia  and  from  Hane- 
winckel &  Co.,  and  deposited  with  each  a  certificate  for  fifty 
shares  of  the  said  stock,  with  powers  of  attorney  to  transfer  same. 
The  certificates  contained  no  notice  of  the  lien  or  debt  of  the 
bank,  but  only  declared  that  they  **  were  transferable  only  on 
the  books  of  the  bank,  in  person,  or  by  attorney,  on  surrender 
of  the  certificate."  The  loan  of  the  National  Bank  to  Jones  was 
on  15th  July,  1875;  that  of  Hanewinckel  &  Co.  to  him  was  on 
27th  September,  1875.  Jones  failed  in  business,  and  was 
adjudged  a  bankrupt  on  12th  March,  1877.  After  his  failure, 
the  lenders  applied  to  the  city  bank  to  transfer  the  stock. 
The  city  bank  refused  so  to  do  until  paid  the  debt  Jones  owed 
it,  which  amounted  to  something  over  half  the  value  of  the 
one  hundred  shares  of  stock.  The  lenders  then  declined  to 
surrender  the  certificates,  and  this  suit  was  brought  to  compel 
such  surrender.  The  chancery  court  held  that  the  City  Bank 
had  a  prior  lien  on  the  Jones  stock  for  the  debt  due  it  from 
Jones,  and  that  the  stock  last  assigned  was  first  liable  to  satisfy 
that  lien.  From  this  decree  the  surviving  partners  of  the  firm 
of  F.  W.  Hanewinckel  &  Co.  obtained  an  appeal  to  this  court. 
The  National  Bank  of  Richmond  did  not  appeal. 

H.  U.  Marshall^  and  Johnston^  Williams  rf:  Boultoare,  for  the 
appellants. 

0.  G,  Keariy  Christian  dc  Christian^  Leake  &  Carter^  and 
James  Alfred  Jones,  for  the  appellee. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

F.  W.  Hanewinckel  &  Co.  on  the  2'7th  of  Septemljer^  1875, 
lent  to  Wm.  M.  Jones  &  Co.  the  sura  of  $1,100,  and  took  for  se- 
curity for  the  said  loan  a  certificate  issued  by  the  City  Bank  for 
fifty  shares  of  its  capital  stock  and  a  power  of  atttn  ney  to 
transfer  said  stock ;  the  stock  appearing  upon  the  face  of  the 
certificate  to  be  "transferable  only  on  the  books  of  the  bank  in 
person  or  by  attorney  on  the  surrender  of  the  certificate/'  The 
said  Hanewinckel  &  Co.  did  not  present  the  said  shares  of  fitock 
to  the  said  bank  and  cause  them  to  be  transferred  on  the  books 
of  the  bank  either  in  person  or  by  attorney,  but  liehl  tliera 
until  after  the  failure  of  Jones  &  Co.,  in  the  year  1877;  and 
when  they  were  then  presented  to  the  bank,  after  the  failure 
of  Jones  &  Co.,  the  bank  informed  them  that  the  bank  had 
a  lien  on  the  stock  in  question  for  a  debt  of  Jones  &  Co.  due 
the  said  bank,  and  refused  to  transfer  the  stock  to  the  said 
assignees  of  Jones.  In  the  year  1878  the  City  Bank  brouglit 
its  suit  in  chancery  in  the  chancery  court  of  the  city  of  Rich- 
mond against  the  said  Hanewinckel  &  Co.,  the  National  Bank 
of  Virginia,  and  the  assignees  in  bankruptcy  of  JoneSj  to 
assert  its  lien  on  the  stock  in  the  hands  of  Hanewintkel  &  Co. 
and  on  fifty  other  shares  in  the  hands  of  the  said  National  Bank 
of  Virginia,  and  to  compel  the  surrender  to  the  said  bank  of  the 
shares  so  held,  so  far  as  the  same  might  be  necessary  to  pay  off 
the  lien  of  the  bank  for  the  debt  due  to  it  by  the  said  Jonof?  & 
Co.;  and  on  the  6th  of  July,  1880,  the  chancery  court  decreed 
accordingly,  distributing  the  proceeds  of  the  stock  of  JoueSj 
first,  to  pay  off  the  debt  due  the  bank,  and  afterwards  to  the 
assignees  of  the  stock  according  to  the  priority  hi  time  of 
their  assignment  From  this  decree  appellants  appealed  to  this 
court.  By  the  charter  of  the  said  City  Bank  it  is  provided  that 
the  said  bank  shall  have  a  lien  prior  to  all  others  upon  any 
stock  held  by  any  stockholder  for  any  debt  said  stockholder  may 
owe  to  the  bank,  and  no  stockholder  is  permitted  to  make  a 
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transfer  until  his  debt  to  the  bank  shall  be  paid,  or  secured  to 
be  paid  to  the  satisfaction  of  the  board  of  directors  of  the  bank^ 
and  the  stock  is  made  transferable  on  the  books  of  the  bank 
only  on  the  production  and  surrender  of  the  certificate,  and  this 
was  expressed  on  the  face  of  the  certificate  of  stock  in  question. 

The  appellants  insist  that  under  the  twenty-ninth  section  of 
chapter  fifty-seven  of  the  Code  of  1873  they  took  the  legal  as 
well  as  the  equitable  title  to  the  stock  in  question  by  virtue  of 
the  said  assignment,  and  they  cite  the  case  of  Bank  v.  Lanier^ 
11  Wallace,  374,  and  the  case  of  Bullard  v.-  The  Bank,  18  Wal- 
lace, 589.  But  the  general  law  as  to  chartered  companies,  pro- 
viding for  the  transfer  of  stock,  had  been  superseded  by  the  act 
of  1870  incorporating  the  said  City  Bank,  and  of  this  act  and 
the  said  charter  of  the  said  bank,  they  were  bound  to  take  no- 
tice when  they  undertook  to  deal  with  the  stock  of  the  said 
bank.  See  Angell  and  Ames  on  Corporations,  section  355.  It 
would  have  been  a  simple  act  of  diligence  for  the  appellants  to 
have  presented  their  certificate  and  applied  for  the  transfer 
under  and  in  accordance  with  the  terms  of  the  charter.  If  they 
chose  to  hold  and  not  transfer  the  stock  of  the  bank,  they  must 
hold  the  same  subject  to  the  lien  of  the  bank  under  its  charter. 
The  bank  was  not  bound  to  call  for  a  surrender  of  its  certificates 
of  stock  when  it  made  a  loan  to  its  stockholders.  The  certifi- 
cates gave  notice  to  all  holders  how  the  transfer  of  the  same 
could  be  completed,  and  the  act  of  assembly  incorporating  the 
bank  in  question  gave  it  the  prior  lien,  which  was  not  waived 
by  leaving  the  certificates  outstanding.  See  Petersburg  Savings 
and  Insttrance  Company  v.  Lumsden,  75  Virginia,  340. 

As  to  the  cases  named  above  of  Lanier  v.  Bank,  in  11  Wal- 
lace, and  Bullard  v.  Bank,  18  Wallace,  they  in  no  way  apply 
to  this  case.  There,  under  the  act  of  incorporation  by  which  the 
banks  came  into  being,  the  banks  were  expressly  forbidden  to 
discount,  upon  the  faith  of  their  stock,  for  their  stockholders. 
And  so  marked  is  the  policy  of  congress  on  this  subject,  that  it 
does  not  allow  a  bank  to  become  the  purchaser  or  holder  of  its 


Digitized  by 


Google 


BOHMBR  k  OSTERLOH  V.  CITY  BANK  OF  RICHMOND,  449 


Opinion. 


shares  at  all,  except  to  save  a  debt  previously  contracted,  and 
then  to  hold  the  same  only  for  six  months.  The  bankH  are  ex- 
pressly prohibited  from  making  any  loan  or  diseoimt  on  the 
faith  of  their  stock,  and  their  loans  did  not  give  a  lien  on  their 
stock. 

But  the  case  in  hand  is  wholly  diflFerent.  In  this  case  the 
bank  is  given,  by  express  mandate  of  the  law  of  its  existencej 
a  prior  lien  on  the  shares  of  its  stockholders  for  all  loans  or  dia- 
counts  to  them,  and  the  chancery  court  did  not  err  in  decreeing 
the  first  lien  on  the  stock  of  Jones  &  Co.,  to  be  in  the  bank  so 
fiir  as  its  loans  and  discounts  to  Jones  &  Co.  were  concerned. 

And  the  said  decree  of  the  chancery  court  must  be  affirmed. 

Decree  affirmed. 
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CoGBiLL  V.  Boyd,  Trustee,  and  am. 

April  26th,  1883. 

1.  TRVSTEES^/nves/fn^n^s—LiadiUfy.^Trustee,  investing  trust  funds,  must 

see  that  the  security  is  forthcoming,  upon  parting  with  the  money.  Loss 
occurring  through  his  negligence  must  be  borne  by  him. 

2.  Idem — Failure  to  settle— K  trust  continues  from  1867  to  1880.    The  ac- 

counts are  settled  only  between   1874  and  1878,  and  he  is  allowed  to 
resign; 
Held: 

He  must  settle  his  accounts  for  the  whole  period  of  his  trusteeship. 

3.  Idem — Trust  corpus — Case  at  ^<ir.— Instrument  creating  trust  allows  use 

of  principal  to  support  c.  t,  q.  and  family,  upon  order  of  court.    Trus- 
tee furnished  c.  q,  /.,  from  his  own  store,  goods  for  that  purpose  at  fair 
prices.    The  annual  bills  exceed  annual  income;  are  charged  in  the 
settlements  and  approved  by  the  court ; 
Held: 

1.  This  was  not  dealing  with  trust  subject  for  trustee's  private  gain. 

2.  The  court's  subsequent  approval  was  tantamount  to  its  prior  au- 

thorization. 

4.  Ideu— 'Unauthorized  investments — Liability. — ^Trustee,  with  trust  funds, 

purchased  of  H.,  without  recourse,  bond  of  P.  for  11,250,  secured  on 
land  worth  not  more  than  that  amount.  For  several  years  interest  was 
uncollected,  until  debt  reached  |i,75o,  and  land  depreciated  to  I500. 
Then  he  got  permission  from  court  to  bid  in  the  land  for  the  debt,  and 
hold  it  as  an  investment.  Thus  |i,2oo  loss  resulted.  He  put  an  in- 
solvent tenant  on  the  land ;  kept  him  there  for  years  against  protest  of 
c.  q.  t.;  took  from  tenant  for  unpaid  rent,  worthless  bonds ;  reduced 
them  to  judgment;  and  charged  loss,  costs  and  attorney's  fees  to 
trust  fund.  Trustee  also  purchased  with  trust  funds,  from  C,  with- 
out recourse,  $2,500  of  a  bond  on  S.,  secured  by  unrecorded  trust  deed; 
he  failed  for  a  month  to  have  the  deed  recorded,  during  which  time  an- 
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other  creditor  of  S.  (a  bank  whereof  both   C,  and  the  tmsite  were 
directors),  gained  priority  over  it,  and  thus  |i,ooo  loss  resulted ; 
Held: 

In  these  transactions,  the  trustee  did  not  act  with  the  discretion  with 
which  a  man  of  ordinary  prudence  is  accustomed  to  act  in  man- 
aging his  own  affairs,  and  the  losses,  and  also  the  fees,  costs  and 
expenses,  must  be  borne  by  him. 

Appeal  from  decree  of  circuit  court  of  Mecklenburg,  rendered 
May,  1880,  in  a  suit  in  chancery  styled  CoghiU  and  Wife  v» 
Walker  and  als. 

Opinion  states  and  syllabus  indicates  the  facts  suflScientlj  for 
nnderstanding  the  case. 

A,  S.  Lee,  for  the  appellant. 

Green  and  W.  W,  Henry ^  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court* 

By  a  decree  of  the  circuit  court  of  Mecklenburg  county,  entered 
on  the  5th  day  of  July,  1867,  in  the  suit  of  B.  D.  Cogbill  and 
Harriet  R.  CJogbill,  his  wife,  against  James  T.  Walker  and  otherSj 
the  sum  of  $6,839.66,  with  interest  thereon  from  December  1, 
1866,  and  judgments  to  the  amount  of  $737  (only  $125  uf  whicli 
was  good  and  available  to  the  trust)  passed  into  the  hands  of 
A.  8.  Boyd,  the  trustee  appointed  by  the  said  decree,  upon  trust 
to  pay  over  to  the  female  plaintiff,  H.  R.  Cogbill  (tlio  apjiellant 
here,)  to  her  sole  and  separate  use,  for  and  during  lier  natural 
life,  the  annual  income  and  profits  of  the  trust  subject,  freo  from 
the  contracts,  control  and  marital  rights  of  her  said  husband,  aa 
if  she  were  a  feme  sole;  and,  at  the  death  of  the  said  HarriL^t  R. 
Cogbill,  upon  the  further  trust,  that  he  will  assign  over  all  the 
trust  fund  which  may  then  remain,  to  such  of  the  children  and 
descendants  of  the  said  Harriet,  and  in  such  proportions  as  the 
said  Harriet  may,  by  will,  assign  them,  or  by  a  writing  in  the 
nature  of  a  last  will,  notwithstanding  her  coverture^  direct  and 
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appoint,  and  in  default  of  such  appointment,  to  and  among  the 
children  and  descendants  of  the  said  Harriet,  according  to  the 
statute  of  descents  and  distributions  of  Virginia.  But  the  right 
is  reserved  to  the  courfc,  upon  a  proper  case  made,  to  direct  the 
application  of  any  part  of  the  principal,  or  the  whole,  if  neces- 
sary, to  the  use  and  support  of  the  said  Harriet  R.  Cogbill.  At 
the  express  request  of  the  said  Harriet  K.  Cogbill,  the  cestui  que 
trustj  no  security  was  required  by  the  court  of  said  trustee^  A.  S. 
Boyd,  for  the  faithful  performance  of  his  trust ;  and  he,  it  seems, 
undertook  the  trust  upon  the  agreement  that  he  would  not 
charge,  or  take  any  compensation  or  commissions  upon  the  funds 
passing  through  his  hands. 

At  the  December  term,  1876,  of  the  circuit  court  of  Mc^cklen- 
burg,  the  suit  of  Cogbill  and  Wife  v.  Walker  et  ah.y  was  rein- 
stated on  the  docket  on  the  motion  of  the  said  trustee,  and  a 
decree  was  entered,  directing  the  settlement  of  his  accounts. 

At  the  November  term,  1877,  the  said  Harriet  R.  Cogbill  filed 
her  petition  in  said  suit,  asking  the  sanction  and  confirmation  of 
the  court  to  the  investment,  by  the  trustee,  of  the  sum  of  $987.50 
of  her  funds  in  the  purchase  of  a  home  for  herself  and  family; 
but  protesting  and  objecting  against  the  reinstatement  of  the 
cause  upon  the  docket  of  the  court,  for  the  object  and  purpose 
of  an  ex  parte  settlement  of  the  accounts  and  transactions  of  the 
said  trustee ;  and  alleging  a  want  of  notice  of  the  taking  of  the 
account  settled  and  reported  to  the  court  by  the  commissioner; 
and  objecting  to  every  other  item  and  portion  of  said  account, 
"because  it  is  grossly  erroneous,  uselessly  expensive,  and  mani- 
festly injurious  to  the  trust  fund."  And  this  is  supplemented 
by  the  written  protest  of  her  husband,  B.  D.  Cogbill,  against  the 
confirmation  of  the  said  report  by  the  court. 

On  the  23d  December,  1874,  the  said  A.  S.  Boyd,  trustee,  in- 
vested $1,250  of  the  trust  fund  in  his  hands  in  the  purchase  of  a 
bond  executed  by  R.  C.  Pope  to  W.  E.  Homes,  for  $1,250,  dated 
28th  January,  1873,  bearing  ten  per  cent,  interest,  and  secured 
by  a  deed  of  trust  upon  Pope's  tract  of  land  of  three  hundred 
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and  ninety-seven  and  a-half  acres.  This  note  he  held  for  some 
four  or  five  years  without  any  effort  to  collect  the  annual  in- 
terest accruing  thereon,  until  the  26th  of  June,  1879,  when  he 
filed  his  petition  in  the  cause,  setting  forth  the  fact  that  the 
principal  and  unpaid  interest  upon  said  bond  amounted  to  the 
sum  of  $1,752.77,  and  alleging  the  doubt  whether  the  land  em- 
braced in  the  trust  would  sell  for  enough  to  pay  the  said  debt, 
and  praying  for  a  decree  of  the  court  to  authorize  him  to  bid  for 
and  buy  the  said  land  for  the  said  debt,  and  hold  it  as  an  invest- 
ment of  so  much  of  the  trust  fund. 

To  this  petition  the  appellant,  Harriet  R.  Cogbill,  filed  her 
answer,  objecting  to  and  protesting  against  the  granting  of  the 
prayer  of  the  petition  by  the  court,  alleging  the  insufficiency  of 
the  land  to  bring,  at  a  fair  sale,  the  amount  of  the  said  debt  and 
interest,  which  the  said  trustee  had,  by  negligence  and  failure 
for  years  to  collect  the  said  interest,  or  to  enforce  the  deed  of 
trust,  suffered  to  accumulate  till  the  security  was  worth  less,  by 
several  hundreds  of  dollars,  than  the  investment. 

The  court,  at  its  July  term,  1879,  did,  however,  overrule  all 
these  exceptions,  and  the  demurrer,  and  confirm  the  ex  parte  set- 
tlement reported  by  the  commissioner,  and  did  enter  a  decree 
empowering  the  said  trustee  to  bid  for  and  buy  the  said  "Pope 
tract"  of  land,  for  the  said  debt  and  interest  secured  thereon,  be- 
longing to  his  cestui  que  trust.  By  the  same  decree  the  report 
was  recommitted  to  the  commissioner  with  instructions  to  take 
testimony  and  to  reform  his  report  in  certain  particulars  as  to 
him,  the  said  commissioner,  should  seem  proper.  The  commis- 
sioner did  make  and  return  his  report  in  pursuance  of  this  order 
of  the  court,  to  which  there  were  various  exceptions  filed  by  the 
cestui  que  trust. 

On  the  28th  day  of  May,  1880,  the  circuit  court  of  Mecklen- 
burg entered  a  final  decree,  overruling  all  the  exceptions  of 
the  said  Harriet  R.  Cogbill  to  the  said  last  report  of  the  com- 
missioner ;    and,  inter  alia,  deciding  and  declaring,  that  the 
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investments  made  hj  A.  S.  Boyd,  trustee  for  H.  R.  Cogbill,  the 
female  plaintiff  in  this  cause,  of  funds  in  his  hands,  in  the  pur- 
chase from  R.  F.  Clack  of  $2,500,  a  portion  of  the  debt  due  to 
said  Clack  by  Alexander  Sydnor ;  and  in  the  purchase  of  the 
debt  of  $1,250  due  by  R.  C.  Pope  to  W.  E.  Homes ;  and  the 
subsequent  purchase  by  A.  S.  Boyd,  trustee  as  aforesaid,  of  the 
tract  of  land  conveyed  by  the  said  R.  C.  Pope  to  secure  the  debt 
last  above  mentioned,  were  judicious  and  proper ;  and  that  the 
application  of  a  portion  of  the  principal  of  the  trust  fund  to  the 
payment  of  the  debt  due  the  said  A.  8.  Boyd  by  H.  R.  Cogbill, 
contracted  for  the  support  of  herself  and  family,  is  just  and 
proper  under  the  circumstances  of  this  case.  And  the  said  A.  S. 
Boyd  having  tendered  his  resignation  a  trustee,  and  asked  to  be 
relieved  of  all  further  responsibility  as  such,  the  court  adjudged, 
ordered  and  decreed,  that  the  powers  of  said  Boyd  as  such  trustee 
be  revoked,  and  discharged  the  said  Boyd  from  all  further  lia 
bility  as  such  trustee. 

The  foregoing  narrative  is  a  statement  of  the  facts  disclosed 
by  the  record,  essential  to  the  consideration  and  determination 
of  this  appeal,  omitting  a  great  variety  of  details,  not  necessary 
to  be  recited  or  considered  by  this  court. 

This  is  a  case  of  express  trust  founded  by  a  court  of  equity, 
for  the  sole  and  separate  use  and  benefit  of  2i.feme  covert^  out  of 
her  own  property  derived  to  her  by  devise  of  a  deceased  hus- 
band, and  by  descent  from  a  deceased  son  by  the  former  mar- 
riage. The  object  of  the  settlement  made  by  the  decree  of  July 
5th,  1 867,  was  not  only  to  secure  and  protect  the  settled  pro- 
perty against  the  management  or  control,  and  the  contracts  and 
liabilities  of  the  husband,  B.  D.  Cogbill,  of  the  married  woman 
Harriet  R.  Cogbill,  but  to  protect  and  secure  it  against  the  im- 
provident acts  and  indiscretion  of  the  cestui  que  trust  herself : 
and,  accordingly,  the  settled  property  was  placed  in  the  hands 
of  the  trustee,  A.  S.  Boyd,  to  be  administered  under  the  super- 
vision of  the  court.     The  rights  of  the  cestui  que  trust,  and   the 
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powers  and  duties  of  the  trustee,  were  express,  clearly  defined 
and  limited  by  the  decree  of  settlement.  By  its  positive  terms, 
he  was  absolutely  bound. 

The  appellant  complains,  and  assigns  as  error  in  the  court 
below,  that  this  case  of  Cogbill  and  Wife  v.  Walkei-  el  ah.  was 
reinstated  upon  the  docket  of  the  circuit  court  of  Mecklenburg 
on  the  motion  of  A.  S.  Boyd,  trustee  of  H.  R  Cogbill,  made  on 
the  7th  December,  1876,  and  an  interlocutory  decree  of  the  same 
date  entered  directing  a  settlement,  before  a  commissioner  of 
the  court,  of  the  general  transactions  of  the  said  trustee.  This 
objection  is,  we  think,  sufficiently  answered  by  the  terms  of  the 
decree  itself  of  July  5, 1867,  which  created  the  trust,  and  which 
expressly  reserved  liberty  to  the  trustee,  Boyd,  to  apply  to  the 
court  for  any  future  order  which  might  become  necessary  or 
proper  in  relation  to  the  trust.  The  next  complaint  is  that  the 
trustee,  Boyd,  the  appellee,  during  a  long  period  of  years,  ran 
up  annual  accounts  largely  in  excess  of  the  annual  income  of 
the  trust  estate,  and  that  these  accounts  are  mainly,  if  not 
wholly,  for  disbursements  to  himself  in  payment  for  his  indi- 
yidual  tnercantile  account  for  goods  sold  to  his  cestui  que  trusty 
and  that  upon  all  such  sales  he  realized  a  clear  cash  profit  of 
twenty-five  per  cent,  on  goods  sold.  We  do  not  think  that  the 
court  erred  in  allowing  and  sanctioning  this.  The  family  of 
the  cestui  que  trust  consisted  of  eight  persons — viz :  Mr.  and 
Mrs.  Cogbill,  five  daughters  and  one  son,  all  under  twenty-one 
years  of  age,  and  a  portion  of  the  principal  of  the  trust  prop- 
erty was  required  for  the  support,  and,  indeed,  it  may  have  been 
for  the  sustenance,  of  this  family.  Moreover,  this  very  exigency 
had  been  contemplated  and  provided  for  by  the  terms  of  the 
decree  of  settlement.  The  court  could  as  well  sanction  the  ap- 
plication of  the  principal,  in  whole  or  in  part,  to  the  support  of 
the  cestui  que  trust  and  her  family,  after  a  debt  for  that  purpose 
had  been  contracted,  as  it  could,  and  would  have  directed  it  be- 
forehand, upon  a  proper  case  made.  Barton  v.  Boioen,  cfec,  27 
Gratt.  855. 
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The  appellee,  Boyd,  was  a  merchant  doing  business  in  Boyd- 
ton,  and  he  sold  his  goods  to  his  sister  and  her  family  at  less 
than,  the  record  shows,  he  did  to  all  his  general  customers,  and 
less  than  all  the  other  merchants  would  have  charged  her  for 
the  same  goods;  and  we  do  not  think,  that  in  so  doing,  he  vio- 
lated the  fundamental  principle  of  the  law  of  trusts,  that  a 
trustee  will  not  be  permitted  to  make  his  trust  a  source  of 
private  gain  or  profit  to  himself.  But  this  trust  was  created  by 
the  decree  of  July  5th,  1867,  by  which  a  principal  fund  of  very 
nearly  $7,000,  with  interest  upon  $6,839.66  thereof  from  Decem- 
ber 1st,  1866,  passed  into  the  hands  of  the  trustee,  A.  S.  Boyd, 
the  appellee,  for  the  sole  and  separate  use  and  benefit  of  the 
appellant,  Harriet  R.  Cogbill,  his  cestui  que  trust ;  and  it  is  true 
that  this  record  does  not  show  what  his  management  and  dis- 
position  of  this  trust  fund  was,  for  all  the  time  from  said  date  of 
July  5th,  1867,  up  to  the  date  of  the  decree  of  May  28th,  1880, 
approving  his  administration  and  accepting  his  resignation  of 
the  duties  of  the  trust,  and  relieving  him  from  his  responsibil- 
.  ities  as  trustee,  except  a  statement  purporting  to  be  an  eo;  parte 
settlement  of  his  trust  accounts,  from  the  year  1874  to  the  end 
of  the  year  1878.  And  this  ground  alone  is,  we  think,  error,  for 
which  the  decree  complained  of  should  be  reversed,  and  the  case 
sent  back  to  the  circuit  court  of  Mecklenburg,  with  directions  to 
order  the  settlement  of  the  fiduciary  accounts  of  the  appellee, 
Boyd,  the  trustee,  for  the  whole  period  of  his  administration, 
de  novo. 

But  there  were  other  and  graver  errors  still  in  the  action  of 
the  court  below,  in  giving  its  sanction  and  confirmation  to  the 
large  investments  made  by  the  trustee,  Boyd,  of  the  funds  be- 
longing to  his  cestui  que  trust,  upon  doubtful,  precarious  and 
insufficient  security,  and  in  giving  him  immunity  for  acts  done, 
and  omitted  to  be  done,  which  inflicted  heavy  loss  upon  the 
trust  estate. 

It  appears  by  the  record  that  this  trustee,  Boyd,  called  in  the 
investments,  whrch   he  either  had  or  had  not  made,  of  large 
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rams  of  money  of  this  fund  in  1867,  and  on  the  23d  December, 
1874,  without  consent  or  consultation  of  court,  he  purchased  a 
bond  of  one  K.  0.  Pope,  to  William  E.  Homes,  for  $1,250, 
bearing  ten  per  cent,  interest,  and  secured  by  a  deed  of  trust  on 
a  tract  of  three  hundred  and  ninety-seven  and  a-half  acres  of 
land,  worth  at  the  time,  not  more,  if  indeed  so  much,  as  the 
sum  loaned  upon  it,  and  which  the  evidence  in  the  record  shows 
was  worth,  in  October,  1879,  not  more  than  $500,  or  $550, 
when  he  became  the  actual  purchaser  of  the  tract  for  the  price 
of  $1,411.12,  of  the  moneys  belonging  to  his  trust.  The  obligor 
(Pope)  in  this  bond  was  an  insolvent  at  the  time  that  Boyd,  the 
trustee,  took  an  assignment  of  it  from  Homes,  a  solvent  obligee 
in  the  bond,  who  refused  positively  (not  merely  omitted)  to 
assign  with  recourse;  and  the  said  land  was  the  only  security. 
And  this  trustee,  Boyd,  allowed  the  interest  to  accumulate  on 
this  assigned  bond,  without  recourse,  and  on  the  security  of 
this  land,  declining  every  day  in  value,  until  the  debt  amounted 
to  $1,750 — more  than  three  times  the  value  of  the  security — 
and  then  he  applied  to  the  circuit  court  of  Mecklenburg  for 
permission  to  become  the  purchaser  of  this  land  for  and  "  on 
account  of  the  trust  estate.'*  And,  strange  to  say,  the  circuit 
court  of  Mecklenburg,  in  opposition  to  the  wish  and  protest  of 
the  cestui  que  trusty — the  appellant — granted  him  the  permis- 
sion. And  at  a  sale  made  of  this  tract  of  land,  18th  Octo- 
ber, 1879,  at  which  there  were  only  eight  or  ten  persons  present, 
and  no  one  bidding  except  this  trustee^  and  this  same  William 
E,  Homes,  who  had  assigned  the  bond,  this  trustee  became  the 
purchaser  of  the  land  for  the  sum  of  $1,411.12,  for  and  on  ac- 
count of  the  trust  estate,  thus  throwing  a  loss  of  over  $1,200, 
by  this  single  transaction,  upon  the  cestui  que  trust,  a  married 
woman,  wholly  dependent  upon  the  protection  of  a  court  of 
equity. 

And  then,  as  if  this  were   not  enough,  this  trustee  put  an 
insolvent  tenant  in  possession  of  this  land,  who  paid  not  enough 
in  any  one  year,  of  rent,  to  pay  one  half  year's  interest  on  the 
Vol.  lxxvit — 58 
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investment ;  kept  him  in  possession  for  a  period  of  years,  in  de- 
fiance of  the  protest  and  wish  of  his  cestui  que  trust;  took  from 
him  bonds  to  the  amount  of  $250,  which  he,  the  trustee  himself, 
declared  were  not  worth  the  paper  upon  which  they  were  writ- 
ten ;  and  then  charged  the  trust  estate  with  the  loss,  and  the 
costs  of  attorney's  fees  for  obtaining  judgment  against  this  known 
insolvent. 

But  there  is  another  remarkable  and  questionable  investment, 
made  by  this  trustee,  of  the  fund  of  his  trust,  which  is  sanc- 
tioned by  the  decree  of  the  circuit  court  of  Mecklenburg. 

A.  S.  Boyd,  this  trustee,  on  the  18th  May,  1875,  purchased 
for  $2,500,  and  took  an  assignment  to  that  extent,  so  much  of 
a  bond  debt  of  one  Alexander  Sydnor  of  $3,902.10  to  R.  F. 
Clack  (who  appears  to  have  been  the  clerk  of  the  court),  as  of  the 
date  May  19th,  1871,  secured  by  a  deed  of  trust  upon  Sydnor's 
"Eagle  Miir'  tract,  and  his  hall  interest  in  the  "Griffin  Mill" 
tract,  which  deed  of  trust  was  unrecorded  at  the  time.  He  took 
no  other  security ;  and  he  contracted  not  for  priority  of  satisfac- 
tion over  Clack's  remaining  interest  in  the  debt,  but  for  a 
mere  right  of  substitution  to  the  extent  of  $2,500,  in  the  debt 
and  security.  He  did  not  even  contract  for  the  personal  liability 
of  Clack  o^  assignor.  He  omitted,  for  the  time  between  this  as- 
signment on  the  18th  day  of  May,  1875,  and  the  10th  day  of 
June,  1875,  to  have  this  deed  of  trust,  his  only  security  for  this 
large  sum  of  his  trust  fund,  recorded;  in  which  interval  of 
delay  to  record  the  deed  of  trust,  another  creditor  of  Sydnor,  to 
wit,  the  Bank  of  Mecklenburg  (in  which  both  the  said  Boyd  and 
Clack  were  directors),  gained  a  priority  of  right  to  satisfaction 
of  its  debt  out  of  the  property  embraced  in  the  deed  of  trust 
This  trustee,  in  a  declining  state  of  real  estate?  values,  invested 
$2,500  on  perishable  mi7/-property,  already  heavily  incumbered ; 
contracted  for  no  priority  of  satisfaction  over  his  assignor's  re- 
tained interest  in  the  debt  and  security ;  and  then  culpably 
neglected,  for  near  a  month,  to  have  the  deed  of  trust  which 
was  his  only  security,  recorded :  the  result  of  the  transaction 
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being,  to  make  the  estate  of  his  cestui  que  trust  pay  Sydnor's 
debt  to  Clack,  and  sustain  a  loss  of  over  $1,0U0. 

Trustees  authorized  to  invest  on  mortgage  must  personally  see 
to  it  that  the  security  is  forthcoming  upon  parting  with  the 
money.  Perry  on  Trusts,  section  463;  Lewin  on  Trusts,  p.  351, 
top  319,  p.  471-2-3  margin,  top  p.  402-3,  top  p.  612,  614-15 ; 
Perry  on  Trusts,  sections  457-8-9,  463-4-5-6-7-8-9  (471).  A 
loss  incurred  to  the  trust  estate  through  the  negligence  of  the 
trustee  must  be  borne  by  him.  Perry  on  Trusts,  section  914 ;  2 
Lomax  on  Ex'ors,  p.  482-3-4 ;  2  Story's  Eq.  Jur.,  section  1274 ; 
MUler  V.  Holcombes  Executors^  <£c.,  9  Gratt.  665 ;  SouthaU  v. 
Taylor,  14  Gratt.  269. 

This  case  under  review  is  the  direct  converse  of  that  stated  by 
Hardwicke  in  Knight  v.  Lord  Plymouth ;  by  Chancellor  Kent 
in  Thompson  v.  Broion;  by  Judge  Lee  in  Elliott  v.  Carter;  by 
Judge  Christian  in  Davis  v.  Harman;  by  Judge  Burks  in 
Douglass  v.  Stephenson's  Executor, 

We  think  that  the  trustee,  Boyd,  did  not  act  with  the  same 
discretion  and  judgment  in  making  the  investments  of  the 
moneys  of  his  trust  fund  that  a  man  of  ordinary  prudence  is 
accustomed  to  bestow  upon  his  own  private  aflFairs,  but  did  act, 
both  by  commission  and  negligence,  with  the  estate  of  his  cestui 
que  trust,  so  as  to  inflict  loss  upon  the  trust  fund,  which  loss  the 
trustee,  Boyd,  must  personally  bear ;  and  he  should  be  charged 
with  the  costs,  fees  and  expenses  incurred  by  both  of  these  im- 
provident and  injurious  investments  made  by  him  as  aforesaid. 

It- is  no  excuse  for  this  trustee,  that  he  acted  under  the  advice 
of  XhQ  husband  of  the  cestui  que  trust;  he  was  not  the  trustee, 
and  one  of  the  expressed  objects  of  the  settlement  was  to  protect 
and  preserve  the  property  from  his  control,  management,  or  lia- 
bihty.  The  advice  of  counsel  will  not  protect  a  trustee  in  the 
doing  or  omission  of  acts  not  warranted  by,  or  in  violation  of 
his  trust  Lomax  on  Ex'ors  and  Adm'rs,  pages  482-3,  488-9 — 
top  page;  2d  Spence's  Equity,  pages  918,  919 — top  page. 

We  do  not  think  that  it  was  error  to  allow  the  payment  out 
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of  the  trust  fund  of  the  private  store  account  of  the  said  Boyd, 
trustee,  for  the  year  1879,  to  the  amount  of  $820.49,  because  it 
was  contracted  by  and  for  the  cestui  que  trust ;  and  the  decree 
of  settlement  expressly  provided  that,  if  necessary,  the  court 
might  and  would  apply  even  the  whole  of  the  estate  to  the 
maintenance  of  the  beneficiaries  in  the  trust.  Nor  did  the  court 
err  by  giving  its  sanction  and  confirmation  to  the  investment  by 
the  trustee,  Boyd,  of  the  sum  of  $987.50  of  the  trust  fund  in  the 
purchase  of  a  house  for  the  cestui  qtie  trv^t  and  her  family,  upon 
her  own  petition  filed  at  the  November  term,  1877. 

The  decree  of  the  circuit  court  of  Mecklenburg  appealed  from 
must  be  annulled  and  reversed,  and  this  case  is  remanded  to  the 
said  court  with  directions  to  settle  the  fiduciary  accounts  of  the 
trustee,  Boyd,  de  novo,  and  in  accordance  with  the  views  herein 
expressed. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing,  and 
filed  with  the  record,  that  there  was  no  error  in  decreeing  out  of 
the  trust  fund  the  payment  to  the  said  Boyd,  trustee,  of  the  sum 
of  $820.49,  being  balance  due  him  up  to  the  first  of  January, 
1879,  by  the  appellant  on  store  account;  the  court  being  of 
opinion  that  the  said  store  account  was  made  in  furnishing 
necessary  supplies  for  the  said  appellant  and  her  family.  And 
the  said  circuit  court  of  Mecklenburg  did  not  err  in  confirming 
the  investment  by  the  said  trustee,  of  the  sum  of  $987.50  of  the 
trust  funds  in  the  purchase  of  a  home  for  the  appellant  and 
her  family. 

But  the  ct)urt  is  of  opinion  that  the  said  circuit  court  erred 
in  declaring  that  the  investments  made  by  the  trustee,  A.  S. 
Boyd,  were  judicious  and  proper  investments  of  the  trust  funds 
in  his  hands,  in  the  purchase  by  him,  as  such  trustee,  from  R. 
F.  Clack,  of  a  portion  of  the  debt  due  to  the  said  Clack  by 
Alexander  Sydnor  to  the  amount  of  $2,500,  and  in  the  invest- 
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ment  of  said  trust  funds  by  the  said  trustee  hi  the  purchase  of 
the  debt  due  by  R.  C.  Pope  to  William  E.  HomeSj  of  |1,250,  and 
the  subsequent  purchase  by  said  trustee  of  the  tract  of  land  con- 
veyed by  said  Pope  to  secure  said  last  mentioned  debt.  Tliis 
court  being  of  opinion  that  said  investments  were  injndictouH  and 
improper,  and  that  the  loss  occasioned  thereby  must  be  borne  by 
the  said  trustee,  A.  S.  Boyd,  out  of  his  own  estate,  and  tliat  the 
said  A.  S.  Boyd  must  likewise  be  charged  with,  out  of  his  own 
estate,  the  counsel  and  commissioners'  fees  paid  hy  him  as  trustee 
for  and  on  account  of  these  said  investmentsii.  And  the  court  i^ 
farther  of  opinion,  that  the  loss  occasioned  to  the  trui^t  fund  by 
reason  of  the  dealing  with  the  tenant^  Hendricks,  must  be 
charged  to  and  borne  by  the  said  Boyd.  It  is,  therefore,  decreed 
and  ordered,  that  the  said  decree,  so  far  as  the  same  is  declared 
erroneous  as  aforesaid,  be  reversed  and  anuulled,  and  that  the 
appellee,  A.  S.  Boyd,  do  pay  to  the  appellant  her  costs  by  her 
expended  in  the  prosecution  of  her  said  appeal  and  supersedeas 
here.  And  this  cause  is  remanded  to  the  said  circuit  court  of 
Mecklenburg  county,  with  directions  to  have  the  said  trustee 
accounts  resettled,  in  accordance  with  the  principles  hereiii  be- 
fore declared. 

Decree  reversed. 
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Osborne  t?.  Cabell  and  aia 

April  26th,  1883. 

1.  Mortgagor — Purchaser  of  mortgaged  premises^SubrogaHon — Case  ai 

bar.— In  i860,  C.  borrowed  of  L.  $2,853.08,  and  executed  bond  secured 
by  trust  deed  on  lot  in  R.  In  January,  1862,  C.  conveyed  lot  to  B.  for 
certain  sum  cash,  and  his  assuming  the  trust  debt.  In  November, 
1862,  B.  conveyed  lot  to  H.  for  certain  sum  cash,  and  his  assuming  the 
trust  debt.  In  1865,  agreement  was  executed  between  H.  and  O.  for 
adjustment  of  all  claims  between  them,  and  in  pursuance  thereof  H. 
conveyed  lot  to  O.  for  $1,000,  and  his  promise  to  pay  the  trust  debt  H. 
failed  to  perform  his  part  of  the  agreement,  and  continued  indebted  to 
O.  in  the  sum  of  $3,000.  The  trust  debt  remaining  unpaid,  L.  sold  lot 
for  $1,566.65  net,  which  was  credited  thereon,  leaving  balance  unpaid  of 
$1,402.25,  as  of  4th  September,  1867,  which  C.  pays.  In  1875,  C.  insti- 
tutes chancery  suit  against  B.,  H.  and  O.  At  hearing,  circuit  court  de- 
creed against  O.  for  that  balance.  On  appeal — 
Held: 

1.  The  failure  of  H.  to  perform  his  agreement  with  O.,  absolved  O. 

from  his  promise  to  pay  the  trust  debt. 

2.  C.  stands  in  H.'s  shoes,  and  is  substituted  to  the  rights  and  reme- 

dies of  H.  against  O.,  and  nothing  more.  But  as  H.  failed  to 
perform  his  agreement  with  O.,  and  on  that  account  remained 
indebted  to  O.  in  the  sum  of  $3,000,  H.  has  no  rights  and  reme- 
dies against  O.,  and  therefore  C.  has  none. 

3.  As  against  B.,  C.  has  a  direct  claim,  founded  on  B.'s  covenant  to 

him  to  pay  the  trust  debt. 

4.  As  against  H.,  C.  is  substituted  to  B.*s  rights  and  remedies,  which 

would  appear  to  be  complete. 

5.  C.'s  claim  against  O.  did  not  become  a  personal  one,  because  there 

was  no  consideration  moving  to  O.  from  H. 

2.  lv>iEMi— Idem— Idem— The  principle. —Th^  ground  whereon  purchaser  of 

mortgaged  premises,  having  purchased  subject  to  a  mortgage  for  which 
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his  grantor  was  liable,  and  assumed  payment  as  part  of  the  price,  is  held 
personally  liable  to  the  creditor  in  suit  to  foreclose,  is  that  ifiler  sese, 
purchaser  becomes  principal  in  the  debt  which  has  been  credited  on  the 
price,  arid  grantor  is  merely  surety ;  the  creditor,  being  entitled  by  subro- 
gation  to  all  the  securities  held  by  his  debtor,  is  allowed  the  benefit  of 
the  agreement  of  the  purchaser. 

3.  Idem— Idem — Idem— No  right  of  action— Equities.— Ixisw^  case,  creditor 

acquires  no  right  of  action  against  purchaser,  but  only  the  right  to  be 
subrogated  to  the  rights  of  the  debtor,  subject  to  all  equities  betweea 
the  purchaser  and  his  immediate  grantor. 

4.  Idem— /rf^wf — Idem— Decree  against  last  purchaser, — When  there  is  an 

unbroken  chain  of  liability  upon  each  purchaser  to  his  immediate 
grantor,  there  may  be  a  decree  in  the  first  instance  against  the  person 
ultimately  liable ;  but  if  there  be  nothing  due,  under  their  agreement, 
from  the  ultimate  purchaser  to  his  immediate  grantor,  neither  the  latter 
nor  the  creditor  can  recover  against  him. 

Appeal  of  John  J.  Osborne  to  decree  of  chancery  court  of  the 
city  of  Richmond,  rendered  against  him  on  14th  June,  1879,  in 
a  chancery  suit  therein  pending,  wherein  Henry  C.  CaboU  was 
plaintiff,  and  Francis  J.  Barnes,  Edward  D.  Hitchcock  and  the 
8aid  John  J.  Osborne  were  defendants. 

The  facts  of  the  case  and  the  object  of  the  suit  are  fully  indi- 
cated in  the  syllabus  and  stated  in  the  opinion  of  the  court 

Cannon  d  Courtney,  for  the  appellant. 

Jaa.  Pleasants,  and  J,  A,  Cabell,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  Henry  C.  Cabell,  on  the  30th  day  of  April, 
1860,  borrowed  from  James  Lyons,  special  commissioner  in  the 
suit  of  Vaughan  and  aU,  v.  Goddin  and  als,,  then  depending  in 
the  circuit  court  of  the  city  of  Richmond,  the  sum  of  $2,853.08, 
and  executed  his  bond  to  said  Lyons,  commissioner,  in  the  proper 
penalty,  with  William  Daniel,  Jr.,  as  surety,  and  conditioned  ibr 
the  payment  of  the  principal  sum  and  interest  in  such  time  and 
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in  such  manner  as  said  court  should  direct ;  and  at  the  same 
time  he  also  conveyed,  by  deed,  in  which  his  wife  united,  a  cer- 
tain lot  of  land  in  the  city  of  Bichmond  to  said  Lyons  in  trust 
to  secure  the  payment  of  the  money  so-  borrowed,  with  interest 
according  to  the  condition  of  said  bond. 

In  January,  1862,  the  said  Cabell  and  wife  conveyed  the  same 
lot  of  land  to  Francis  J.  Barnes  in  consideration  of  a  certain 
sum  of  money  in  cash  and  his  assuming  to  pay  the  debt  secured 
by  the  aforesaid  trust  deed.  This  deed  was  also  executed  and 
acknowledged  by  Barnes. 

In  November,  1862,  Barnes  conveyed  the  same  lot  of  land  to 
E.  D.  Hitchcock  for  a  certain  sum  in  cash  and  the  assumption 
by  Hitchcock  of  the  debt  due  to  Lyons,  commissioner. 

On  the  4th  day  of  December,  1865,  an  agreement  was  executed 
by  and  between  Hitchcock  and  the  appellant,  John  J.  Osborne, 
for  the  purpose  of  adjusting  and  settling  all  unsettled  claims 
between  them  as  individuals  and  also  as  partners  ;  and  in 
pursuance  of  that  agreement  Hitchcock  conveyed  the  said  lot  to 
Osborne  in  consideration  of  the  sum  of  |1,000  and  the  assump- 
tion and  promise  of  Osborne  to  pay  the  said  debt  according  to 
the  tenor  of  the  bond  and  trust  deed  executed  by  Cabell.  Each 
of  these  deeds  was  executed  and  acknowledged,  as  well  by  the 
respective  grantees  therein  and  by  the  grantors  and  their  re- 
spective wives. 

Hitchcock  having  failed  to  perform  his  part  of  the  agreement 
of  December  4,  1865,  Cabell  was  called  upon  by  Lyons,  commis- 
sioner, to  pay  the  principal  and  interest  accrued  on  his  bond, 
and  upon  his  failing  so  to  do,  the  lot  of  land  was  sold  by  Lyons 
as  trustee  and  commissioner,  in  September,  1867,  at  public 
auction,  in  pursuance  of  the  deed  of  trust,  for  the  net  amount  of 
$1,566.65. 

In  March,  1869,  a  judgment  was  rendered  in  the  circuit  court 
of  the  city  of  Bichmond,  against  Cabell  and  his  surety,  Daniel, 
in  favor  of  Lyons,  commissioner,  for  the  amount  of  Cabell's  bond, 
subject  to  a  credit  for  the  aforesaid  sum  of  $1,566.65. 
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In  1870,  Commissioner  Lyons  sued  the  appellant,  Osborne,  in 
the  circuit  court  of  Kichmond,  on  the  law  side  thereof,  for  the 
balance  due  on  CabeU's  bond.  In  this  suit,  judgment  upon  a 
case  agreed  was  rendered  for  Osborne.  Whereupon  Lyons, 
commissioner,  applied  for  a  supersedeas,  which  was  refused  by 
all  the  judges  of  this  court. 

In  February,  1875,  the  appellee,  Cabell,  instituted  suit  in  the 
chancery  court  of  the  city  of  Kichmond,  against  Barnes,  Hitch- 
cock and  Osborne,  and  levied  an  attachment  on  the  real  estate 
of  Osborne,  who  is  a  non-resident. 

On  the  20th  day  of  November,  1875,  the  said  Cabell  filed  in 
court  an  amended  and  supplemental  bill.  Both  bills  were  taken 
for  confessed  as  to  the  defendants,  Barnes  and  Hitchcock,  but 
were  answered  by  Osborne. 

The  facts  were  agreed  in  the  action  of  covenant  brought  by 
Lyons,  commissioner,  against  Osborne,  and  the  record  of  that 
suit  was  filed  by  Osborne  with  his  answer.  On  the  14th  day 
of  June,  1879,  the  cause  was  heard,  when  a  decree  was  ren- 
dered in  favor  of  Cabell  for  the  balance  due  after  crediting  the 
debt  secured  by  the  deed  of  trust,  by  the  net  proceeds  of  the 
sale  of  the  lot.  From  this  decree  Osborne  has  been  allowed  an 
appeal  to  this  court. 

The  sole  question  to  be  determined,  is  whether  the  chancellor 
should  have  decreed  against  Osborne,  or  should  have  dismissed 
the  bill  as  to  him. 

As  preliminary  to  this  inquiry,  let  us  see  what  were  Hitch- 
cock's rights  against  Osborne.  The  circumstance  that  the  deed 
to  the  lot  in  Kichmond,  the  deed  of  trust  on  the  Lancaster 
plantation,  and  the  agreement,  were  all  executed  in  the  same 
city,  on  the  same  day,  and  acknowledged  before  the  same 
magistrates,  when  taken  in  connection  with  the  fact  that  the 
agreement  contemplates  the  execution  of  those  deeds,  to  fully 
effectuate  its  objects,  clearly  shows  that  these  writings  are  but 
parts  of  one  transaction,  and  should  be  construed  as  one  entire 
Vol.  Lxxvn — 59 
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instrument.  Anderson  v.  Harvey  8  heirs^  10  Gratt.  396;  French 
V.  Toivnes  et  als.,  10  Gratt.  522. 

The  plain  purpose  of  these  parties,  fully  expressed  in  the 
agreement,  was  to  settle  and  adjust  all  the  various  and  conflict- 
ing claims  which  they  had  against  each  other ;  to  reduce  them 
into  certain  definite  and  ascertained  demands  ;  and  to  embody 
them  in  one  contract,  in  which  some  of  the  provisions  were  to 
be  performed  by  Osborne  on  condition  that  the  others  should  be 
performed  by  Hitchcock.  By  the  terms  of  this  contract  Hitch- 
cock, amongst  other  things  which  he  is  required  to  do,  is  to 
convey  to  Osborne  tlie  lot  in  Richmond ;  all  the  book  debts, 
notes,  accouots,  bills  receivable  and  choses  in  action  of  the 
late  firm  of  Hitchcock  &  Osborne,  and  to  deliver  to  him  as  many 
cords  of  pine  wood  as  should  net  him  the  sum  of  $20,000,  at 
the  very  least.  And  Osborne,  on  the  other  hand,  as  a  part  con- 
sideration for  all  this  assumes  to  pay  the  debt  due  from  Cabell 
to  Lyons,  commissioner.  That  these  provisions  and  covenants 
were  intended  to  be  dependent,  seems  to  us  obvious,  but  if  this 
intention  were  not  so  plainly  manifest,  the  good  sense  and  jus- 
tice of  the  case  requires  that  they  should  be  so  construed.  1 
Wms.  Saund.  320,  n.  4.     Bream  v.  Marshy  4  Leigh,  25. 

Now,  not  only  has  not  Hitchcock  performed  his  part  of  this 
agreement,  but,  as  the  agreed  facts  show,  he  was  and  is  indebted 
to  Osborne,  under  that  agreement,  for  more  than  the  sum  of 
$3,000.  And  this  failure  to  perform  his  part  of  this  agreement 
has  absolved  Osborne  from  his  obligation  to  indemnify  him 
against  the  payment  of  the  mortgage  debt. 

In  this  aspect,  the  inquiry  comes  to  this :  can  the  appellee, 
Cabell,  who  has  no  contract  relations  with  Osborne,  and  who 
when  he  paid  ofl*  the  deficiency  to  Lyons,  commissioner,  merely 
paid  off"  his  own  debt,  compel  Osborne,  under  the  circumstances 
before  detailed,  to  indemnify  him  for  that  deficiency  ? 

Now  that  the  weight  of  reason,  if  not  of  authority,  is  in  favor 
of  the   proposition  that  no  mere  covenant  with  a  mortgagor 
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18  safficient,  without  some  consideration  moving  from  tlu'  mort- 
gagor, to  make  the  debt  a  personal  one  of  the  purchaser,  wm  tliiuk 
beyond  dispute,  and  in  this  view  we  are  confirmed  by  the  abso- 
lute inability  of  the  various  courts  to  center  upon  any  particular 
principle  as  a  common  ground  for  such  a  liability.  Dmiid  et 
als.  V.  Leitch,  13  Gratt.  207  ;  Cumberland  v.  Codrington,  3  Johns. 
Ch.  Rep.  229  ;  Crowell  v.  Hospital  of  St  Barnabas,  21  N.  J.  Eq. 
Rep.  650;  Meech  v.  Ensign,  Conn.  Rep.,  vol.  49,  advanceii  sheetsj 
part  2.  He  cannot  recover  therefore  on  that  ground.  Nor  are 
we  able  to  discover,  Osborne's  promise  being  clearly  not  for  the 
sole  benefit  of  Cabell,  any  distinct  principle  upon  which  lie  can 
be  held  liable.  ^ 

The  usual  ground  upon  which  a  grantee  of  mortgaged  prem- 
ises, who  has  purchased  subject  to  a  mortgage  for  which  his 
grantor  was  primarily  liable,  and  has  assumed  the  payment  of 
the  mortgage  debt  as  a  part  of  the  consideration,  is  personally 
liable  to  the  mortgagee  in  a  suit  to  foreclose  the  mortgage,  is 
that  as  between  the  parties  to  the  deed  the  grantee  thereby  be- 
comes the  principal  debtor  for  the  mortgage  debt  whieh  has 
been  allowed  to  him  out  of  the  purchase  money,  and  the  grantor 
is  thenceforward  merely  a  surety  for  the  debt;  and  then,  upon 
the  familiar  principle  that  the  creditor  is  entitled  by  way  of 
equitable  subrogation  to  all  the  securities  held  by  a  surety  of  the 
principal  debtor,  the  moiigagee  is  entitled  to  the  benefit  of  this 
agreement  made  by  the  purchaser ^  although  he  did  not  knuw  of 
its  existence  until  long  afterwards.  And  then  a  court  of  equity, 
having  all  of  the  parties  before  it,  allows  the  mortgagee  to 
recover  a  deficiency  of  the  grantee  by  a  mere  rule  of  procedure, 
going  directly  as  a  creditor  against  the  grantee,  in  order  to 
avoid  a  circuity  of  action,  and  save  the  mortgagor  as  an  inter- 
mediate party,  from  being  harassed  for  the  payment  of  the  debt, 
and  then  driven  to  seek  relief  over  against  his  granteOj  upon 
whom  the  liability  must  ultimately  fall.  In  such  case^iij  how* 
ever,  the  mortgagee  does  not  acquire  a  right  of  action  against 
the  purchaser,  but  the  benefit  flowing  to  him  from  the  contract 
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is  limited  to  a  right  to  be  subrogated  to  the  rights  of  the  debtor. 
His  right  is  simply  a  right  of  substitution,  subject,  however,  to 
the  equities  between  the  purchaser  and  his  immediate  grantor. 
1  Jones  on  Mortgages,  section  755;  Crowdl  v.  Currier^  27  N.  J. 
Eq.  Kep.  154 ;  Crowell  v.  Hospital  of  St  Bai^abas^  id.  650. 
And  see  also  the  case  of  Willard  v.  Worsham^  76  Va.  Beports, 
page  392,  where  Staples,  J.,  in  speaking  for  this  court,  says, 
"the  creditor,  upon  familiar  principles,  may  claim  the  benefit  of 
all  the  collateral  securities  held  by  his  debtor,  by  way  of  equita- 
ble subrogation.  In  doing  so,  however,  he  stands  in  his  debtor's 
shoes,  and  is  substituted  to  the  rights  and  remedies  of  the 
latter,  htit  nothing  more.  In  other  words,  the  new  creditor  takes 
the  place  of  the  old  one,  and  succeeds  to  his  rights."  The  mort- 
gagor is  entitled  to  nothing  more.  If,  as  in  the  case  of  Whit- 
lock  V.  Gordon's  adm'r,  Va.  L.  J.,  1877,  page  378,  there  is  an 
unbroken  chain  of  liability  upon  each  purchaser  to  his  imme- 
diate grantor,  the  court  may,  in  the  first  instance,  decree  against 
the  person  ultimately  bound.  But  if,  as  in  the  present  case 
there  be  nothing  due  from  the  ultimate  purchaser  to  his  imme- 
diate grantor,  then  neither  the  mortgagor  nor  mortgagee  can 
recover  anything  of  him.  Flagg  v.  Hunger^  5  Seld.  Be  p.  483 ; 
Dunning  et  al  v.  Leavitt,  85  N.  Y.  34. 

The  decree  of  the  chancery  court  of  the  city  of  Bichmond  must 
be  reversed,  the  bill  be  dismissed  as  to  the  appellant,  Osborne, 
the  attachment  against  the  property  of  the  said  Osborne  be 
abated,  and  a  decree  entered  in  conformity  with  the  views 
herein  expressed. 

Lacy,  and  Fauntleroy,  J/s,  concurred  in  the  opinion  of  the 
court. 

Lewis,  P.,  and  Richardson,  J,,  dissented. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
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with  the  record,  that  the  said  chancery  court  erred  in  failing  to 
dismiss  the  bill  of  the  plaintiff  as  to  the  appellant,  Osbornej 
and  in  failing  to  abate  the  attachment  issued  and  levit^d  on  the 
real  estate  of  said  Osborne.  It  is  therefore  decreed  and  ordered 
that  the  said  decree  be  reversed  and  annulled,  and  that  the  ap- 
pellees, the  plaintiffs  in  the  court  below,  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution  of  his  appeal  and 
supersedeas  here.  And  this  cause  is  remanded  to  tho  said 
chancery  court  with  instructions  to  dismiss  the  plaintiffs'  bill  ag 
to  said  defendant,  Osborne,  and  to  abate  the  attachment  issued 
and  levied  on  said  Osborne's  real  estate,  and  to  render  such 
other  decree  as  it  may  deem  proper  in  conformity  with  the  views 
in  said  written  opinion  expressed. 

Decree  reversed. 
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Langyher,  Trustee,  v.  Patterson  &  Bash. 

May  3d,  1883. 

1.  Judicial  Sales — A/^er  confinna/ion,  how  set  <w/^^.— Where  such  sale 

has  been  confirmed  by  the  court  it  cannot  be  set  aside  except  upon  pe- 
tition or  motion,  after  proper  notice  to  all  parties  interested  and  for 
good  cause  shown. 

2.  Idem — Case  at  bar. — Commissioner  empowered  to  sell  mill  property  for 

one-fourth  cash  and  balance  in  one,  two  and  three  years,  reported  sale  ot 
same  to  L.  at  |i,ooo,  receiving  cash  I56.50  and  purchaser's  notes  for  bal- 
ance payable  in  three  equal  annual  instalments,  and  that  he  had  found 
it  impossible  to  sell  to  any  advantage  on  terms  of  decree.  No  exception. 
On  hearing  sale  confirmed.  During  same  term,  two  days  later,  upset 
bid  of  ten  per  cent,  offered.  No  money  or  security  tendered.  No  affi- 
davit or  suggestion  that  the  price  was  inadequate.  Without  notice  to 
purchaser,  who  had  left  court,  decree  was  entered  rescinding  confirm- 
ation, ordering  the  property  to  be  set  up  on  the  terms  ordered  and 
started  at  $1,100.  On  appeal ; 
Held: 

The  decree  of  rescission  of  confirmation  of  the  sale  was  erroneous. 

3.  Idem — Confirmation  cures  irregularities. — Subsequent  confirmation   is 

equivalent  to  previous  authority,  cures  departures  from  the  terms  pre- 
scribed and  supplies  all  defects  in  the  execution  of  the  decree,  except 
those  founded  in  lack  of  jurisdiction.  It  makes  the  sale  the  court's  own 
act,  and  renders  it  no  longer  executory ^  but  executed. 

4.  Idem — Public  policy.— VnhWc  policy  requires  that  purchasers  at  such  sales 

should  be  entitled  to  certainty  and  security  of  their  rights  under  their 
purchases,  and  that  they  should  not  be  refused  confirmation,  simply  be- 
cause they  may  have  got  a  good  bargain 

Appeal  from  decree  of  circuit  court  of  Prince  William  cx)unty 
rendered  13th  October,  1880,  in  a  chancery  suit  wherein  John 
N.  Patterson  and  John  H.  Bash,  partners  in  the  name  of  Pat- 
terson &  Bash,  were  plaintiffs,  and  John  Langyher  and  others, 
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were  defendants.  The  object  of  the  suit  was  to  subject  John 
Langyher^s  real  estate  to  satisfy  the  lien  of  the  plaintiff's  judg- 
ment. Sale  of  certain  mill-property  was  decreed,  made,  reported 
and  confirmed,  and  two  days  later,  during  same  term,  the  de- 
cree of  confirmation  was  rescinded  by  the  court.  From  the 
decree  rescinding  the  confirmation  of  sale,  the  purchaser,  W.  S. 
Laogyher,  trustee  of  Catherine  E.  Langyher,  obtained  an  appeal 
and  supersedeas.  The  facts  are  fully  set  out  in  the  opinion  of 
the  court. 

C.  E.  Nicholy  for  the  appellant. 

E.  E.  Meredith,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

At  the  May  term,  1880,  in  this  cause,  a  decree  was  entered 
appointing  and  empowering  a  commissioner  to  make  sale  of  the 
"mill  property,"  either  by  private  or  public  sale,  and  directing 
that  it  should  be  sold  for  one-fourth  cash,  and  balance  in  one, 
two  and  three  years.  Under  this  decree  the  said  commissioner, 
on  the  11th  day  of  October,  1880,  reported  a  sale  of  the  said 
'*mill  property,'*  to  W.  S.  Langyher,  trustee  of  Catherine  E. 
Langyher,  for  the  price  of  $1,000,  receiving  in  cash  $56.50,  and 
the  notes  of  the  said  Catherine  E.  Langyher  for  the  balance  of 
the  purchase  money,  payable  in  three  equal  annual  instalments ; 
and  reporting  to  the  court,  at  the  same  time,  that  he  had  found  it 
impossible  to  sell  the  said  property  to  any  advantage  upon  the 
terms  of  the  decree  requiring  one-fourth  of  the  purchase  money  to 
be  paid  in  cash.  To  this  report  there  was  no  exception,  and  the 
cause  coming  on  to  be  regularly  heard,  the  court  entered,  on 
the  11th  day  of  October,  1880,  a  decree  of  confirmation.  On 
the  13th  day  of  October,  and  during  the  same  term  of  the  court, 
an  upset  bid  of  ten  per  cent,  advance  was  offered  by  one  Robert 
Mitchell,  and  the  court  entered  a  decree  on  the  said  13th  Octo- 
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ber,  1880,  rescinding  the  former  decree  of  the  11th  day  of  Octo- 
ber, 1880,  which  had  confirmed  the  sale  to  W.  S.  Langyher, 
trustee,  and  ordered  that  the  property  be  set  up  on  the  terms 
heretofore  ordered,  and  started  at  the  sum  of  $1,100.  From 
this  decree  an  appeal  and  supersedeas  were  allowed  by  this 
court;  and  the  only  question  to  l>e  determined  here  is,  whether 
it  was  error  in  the  circuit  court  in  rescinding  the  confirmation 
of  the  sale  made  to  the  said  W.  S.  Langyher,  trustee,  and 
ordering  a  resale? 

The  ten  per  cent,  advance  bid  of  the  said  Robert  Mitchell 
was  the  only  ground  on  which  the  said  sale,  and  the  former 
decree  of  the  court  confirming  the  sale  to  W.  S.  Langyher, 
trustee,  were  rescinded.  The  purchaser  hq-d  paid  the  cash  re- 
quired by  the  commissioner  of  sale,  and  had  executed  her  bonds 
for  the  deferred  payments  of  purchase  money ;  they  had  been 
regularly  reported  to  and  accepted  by  the  court,  and  she  had 
left  the  court.  At  a  subsequent  day  of  the  term,  without  notice 
to  the  purchaser,  or  to  any  of  the  parties  to  the  suit,  the  decree 
of  confirmation  of  sale  was  rescinded,  and  a  resale  ordered.  So 
far  as  the  record  shows,  the  said  Robert  Mitchell,  who  made  the 
offer  of  the  ten  per  cent,  advance  bid,  did  not  bring  the  money 
into  court,  or  tender  any  security  for  it.  There  was  no  aflSdavit 
or  deposition,  or  even  a  suggestion,  that  the  pri<^e  for  which  the 
land  sold  was  inadequate^  and  every  step  taken  under  the  decree 
for  sale  was  regular  and  strictly  in  conformity  with  the  decree, 
except  that  the  commissioner  was  directed  to  sell  the  property 
for  one-fourth  cash^  and  the  balance  in  one,  two  and  three  years ; 
and  instead  of  so  doing,  sold  for  the  costs  cash,  and  the  balance 
in  one,  two  and  three  years.  In  his  report  of  sale,  he  says: 
"Your  commissioner  would  further  report,  that  by  the  terms  of 
the  decree  he  was  required  to  sell  the  property  for  one-fourth 
cash:  but  your  commissioner  found  it  impossible  to  sell  to  any 
advantage  on  the  terms  set  forth  in  the  decree."  This  slight 
variance  in  the  terms  of  sale,  as  reported  by  the  commissioner  of 
sale,  the  court  approved ;  and  the  confirmation  of  the  sale,  on 
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these  terms,  made  it  equivalent  to  specifying  them  in  the  decree 
of  sale,  in  the  first  instance,  as  by  chapter  174  of  the  Code  of 
Virginia,  1873,  the  court  was  fully  empowered  to  do.  In  fact, 
the  majority  of  judicial  sales  in  Virginia  are  made  on  these 
terms.  The  court,  in  confirming  a  sale,  may  ratify  various 
irregularities  in  the  proceeding  of  the  commissioner  of  sale, 
even  the  changing  of  the  terms  of  sale,  and  supply  or  cure  all 
defects  in  the  execution  of  its  decree,  except  those  founded  in 
defect  of  jurisdiction,  or  in  fraud.  Korer  on  Judicial  Sales,  sec- 
tion 122;  Branch's  Principia,  28;  Cockey  v.  Cole,  28  Md.  276; 
Williamson  v.  Berry,  8  Howard,  546 ;  Freeman  on  Void  Judicial 
Sales,  section  42;  Emory  v.  Vroman,  19  Wis.  724;  Thorn  v. 
Ingram,  25  Ark.  58 ;  Conover  v.  Musgrave,  68  111.  58. 

Confirmation  is  the  judicial  sanction  of  the  court ;  and  by  con- 
firmation the  court  makes  it  a  sale  of  its  own ;  and  the  purchaser 
is  entitled  to  the  full  benefit  of  his  contract,  which  is  no  longer 
executory  but  executed,  and  which  will  be  enforced  against  him 
and /or  him.  Borer  on  Judicial  Sales,  sections  122  and  124;  1 
Sugden  on  Vendors,  p.  68 ;  2  Daniell's  Ch.  P.  1454.  In  Hurt 
V.  Jones  and  Wife,  75  Va.  347,  Judge  Burks,  in  the  opinion  of 
the  court,  said :  "  As  soon  as  the  sale  is  confirmed  by  the  court 
there  is  a  completed  contract ;  the  bidder  becomes  a  purchaser, 
and  is  thenceforth  regarded  and  treated  as  the  equitable  owner 
of  the  land,  with  the  right  reserved  to  compel  him  to  comply 
with  his  contract  by  payment  of  his  purchase  money." 

Sugden  on  Vendors,  p.  66,  says :  '*  Where  a  person  is  desirous 
of  opening  a  bidding,  he  must  apply  to  the  court,  by  motion  for 
that  purpose,  stating  the  advance  offered.  Notice  of  the  motion 
must  be  given  to  the  person  reported  the  purchaser  of  the  lot 
and  to  the  parties  in  the  cause."  And  Judge  Moncure,  deliver- 
ing the  opinion  of  the  court  in  Effinger  v.  Balaton,  21  Gratt. 
437,  after  reciting  this  rule,  among  others,  says:  "Such  are 
some  of  the  rules  of  the  English  practice  on  this  subject,  and 
the  same  rules  and  practice  substantially  exist  in  this  state." 

In  Virginia  the  method  of  setting  aside  a  sale  after  confrma- 
Vol.  Lxxvn — 60 
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Hon  by  the  court,  was  considered  in  Taylor  v.  Palmer,  decided 
by  the  special  court  of  appeals  1873,  and  published  in  the  July 
number  188*2,  Virginia  Law  Journal,  The  court  held — "where 
a  judical  sale  has  been  confirmed  it  can  only  be  properly  set 
aside  by  a  rehearing,  on  petition ;  of  the  decree  of  confirmation, 
filed  in  proper  time,  and  not  by  sustaining  exception  to  the  sale 
filed  after  such  decree  of  confirmation." 

Even  in  England,  the  only  ground  on  which  a  sale  that  has 
been  confirmed  by  the  court  can  he  set  aside,  is  fraud  on  the 
part  of  the  purchaser.  1  Sugden  on  Vendors,  68 ;  2  Daniell's 
Ch.  Pr.  1471  (Perkins'  ed.) 

In  the  case  of  White  v.  Wilson^  14  Ves.  151,  Lord  Eldon  said, 
"he  could  not  do  a  thing  more  mischievous  to  the  suitors 
than  to  relax  further  the  binding  nature  of  contracts  in  the  mas- 
ter's office ;''  and  he  adhered  to  the  rule  stated  in  the  case  of 
Fergus  v.  Gore,  (1  Schoales  &  Lefroy,  350),  by  Lord  Redesdale, 
"that  the  biddings  could  not  be  opened  after  the  report  was 
absolutely  confirmed,  unless  on  the  ground  of  fraud  on  the  part 
of  the  purchaser." 

In  Brock  v.  Rice,  27  Gratt.  812,  Judge  Staples,  speaking  for 
the  whole  court,  said :  "  It  has  never  been  held  that  it  is  im- 
•perative  upon  the  court  to  set  aside  the  sale  and  reopen  the  bids. 
It  is  a  question  addressed  to  the  sound  discretion  of  the  court, 
subject  to  the  review  of  the  appellate  tribunal;  and  the  pro- 
priety of  its  exercise  d»^pends  upon  the  circumstances  of  each 
case,  and  can  only  be  rightfully  exercised,  when  it  can  be  done 
with  a  due  regard  to  the  rights  and  interests  of  all  concerned — 
the  purchaser  as  well  as  others.  This  cannot  be  done  when  no 
respect  is  had  to  the  rights  and  interests  of  the  purchaser. 
That  is  not  the  case,  where  the  court  seeks  to  extort  every  dollar 
it  can  get  from  the  purchaser,  and  refuses  to  confirm  a  sale  fairly 
made,  because  he  has  gotten  a  good  bargain." 

The  case  of  Berlin  v.  Melhorn,  75  Va.  K.  639,  was  a  judicial 
sale  at  which  Berlin  was  the  purchaser,  and  the  commissioner 
conducting  the  sale  made  report  of  the  fact  to  the  court,  and  the 
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court  confirmed  the  report.  Afterwards,  and  during  the  term  at 
which  the  order  of  confirmation  was  made,  Melhorn  offered  aa 
advance  on  Berlin's  purchase ;  and  thereupon  the  court,  without 
assigning  any  reason,  by  its  decree  set  aside  the  order  of  con- 
firmation and  directed  the  land  to  be  again  exposed  to  sale  at 
the  price  offered  by  Melhorn  as  an  upset  bid.  Berlin,  on  appeal 
allowed  him,  complains  of  this  decree.  "  We  are  of  opinion,'' 
said  Judge  Burks  for  the  whole  court,  "that  he  has  just  ground 
of  complaint." 

In  the  case  at  bar,  viewed  in  the  light  of  the  law;  and  the 
facts,  we  think  there  was  error  in  the  action  of  the  circuit  court 
of  Prince  William  county  in  setting  aside  the  decree  of  con- 
firmation of  sale  to  the  appellant  in  this  case.  She  had  dealt 
with  the  court  and  complied  with  the  terms  of  the  court,  had 
paid  the  cash  requirement  of  the  terms  of  sale,  and  executed 
and  delivered  her  purchase  money  bonds  for  the  deferred  pay- 
ments; and,  after  the  whole  transaction  had  been  ratified  and 
confirmed  by  the  court,  she  had  left  the  court.  Days  after- 
wards, when  the  matter  had  passed  beyond  the  power  of  the 
court,  except  upon  petition  for  rehearing  and  notice  to  the  pur- 
chaser and  the  parties  to  the  cause,  the  court  set  aside  the  de- 
cree of  confirmation  of  sale,  and  rescinded  the  sale  itself  and 
ordered  a  resale.  This,  we  think,  it  should  not  have  done, 
under  the  circumstances  of  this  case ;  for,  though  it  was  within 
the  discretion  of  the  court,  at  any  time  during  the  term,  to  set 
aside  the  decree  and  rescind  the  sale  upon  proper  motion  and 
notice  to  the  purchaser  and  parties  concerned,  and  for  good 
cause  shown — such,  for  instance,  as  a  sacrifice  of  the  property — 
yet  it  was  in  this  case,  so  far  as  the  record  shows,  not  a  sound, 
but  apparently  an  arbitrary  discretion,  which  calls  for  appellate 
correction  by  this  court. 

CJourts  in  Virginia  are  but  instrumentalities  of  the  law ;  and 
public  policy  requires  that  purchasers  at  judicial  sales,  who  are 
amenable  to  the  coercion  of  the  courts  for  the  performance  of 
their  part  of  the  contract  of  sale,  should  also  be  entitled  to  the 
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certainty  and  security  of  their  once  vested  rights  under  the  con- 
tract. 

The  decree  of  the  circuit  court  of  Prince  William  appealed 
from  in  this  case  must  be  reversed  and  annulled,  and  the  sale 
made  and  confirmed  to  the  purchaser,  W.  S.  Langyher,  trustee, 
be  reinstated,  with  costs  to  be  paid  by  Bobert  Mitchell.  But  as 
it  appears  from  the  record  that  the  appellees,  Patterson  and 
Bash,  are  mere  nominal  parties  to  this  appeal,  no  decree  for 
costs  can  go  against  them. 

The  decree  is  as  follows : 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the  said 
circuit  court  erred  in  setting  aside  and  rescinding  the  sale  of  the 
mill  property  in  the  bill  and  proceedings  mentioned  to  the  pur- 
chaser, W.  S.  Langyher. 

It  is,  therefore,  decreed  and  ordered  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appellee,  Bobert  Mitchell, 
pay  to  the  appellant  his  costs  by  him  expended  in  the  prosecution 
of  his  appeal  and  supersedeas  here. 

And  this  cause  is  remanded  to  the  said  circuit  court  for  further 
proceedings  to  be  had  therein  to  a  final  decree. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of  the 
county  of  Prince  William. 

Decree  reversed. 
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TiLLAR  V.  Cook  and  als. 

May  3d,  1883. 

1.  Equify  jurisdiction  and  relief— Account— T\\q  jurisdiction  of  courts  of 

equity'  in  matters  of  account,  is  among  the  most  comprehensive  they 
have  assumed.  Matters  of  account  are  per  se  within  the  scope  of  their 
jurisdiction.  They  have  concurrent  jurisdiction  therein  with  courts  of 
law ;  but  the  difficulty  of  proceeding  in  the  latter,  and  the  convenience 
of  proceeding  in  the  former,  where  a  discovery  may  be  had  on  the  de- 
fendant's oath,  where  a  multiplicity  of  suits  will  be  avoided,  and  where 
fraud,  accident,  or  mistake  is  connected  with  the  subject,  causes  them  to 
be  most  commonly  resorted  to. 

2.  Idem  —Partnership. — Partnership  relations  between  parties  engaged  under 

contract  in  a  joint  venture,  gives  jurisdiction  to  courts  of  equity.  Such 
relations  involve  not  merely  a  community  of  interests,  but  the  employ- 
ment of  a  common  stock,  whether  consisting  of  property,  or  mere  labor 
and  skill,  in  a  common  undertaking  with  a  view  to  a  common  profit. 
Before  the  interest  of  an  individual  partner  can  be  ascertained,  an  ac- 
count of  the  business,  the  assets  and  the  liabilities  must  be  taken,  so 
that  the  divisible  surplus  can  be  known.  If  a  dissolution  be  sought,  the 
common  law  courts  cannot  afford  relief.  And  so,  also,  a  specific  per- 
formance of  the  partnership  may  be  compelled.  One  partner  may  be 
restrained  from  a  course  injurious  to  the  rights  of  another,  or  depriving 
him  of  his  due  share  in  the  direction  of  the  business. 

Appeal  from  decree  of  circuit  court  of  Greensville  county, 
rendered  23d  April,  1879,  in  a  chancery  suit,  wherein  B.  D. 
Tillar  was  plaintiff,  and  Fanny  M.  Cook,  and  W.  S.  Gtoodwyn 
and  E.  C.  Tredway,  trustees,  and  John  Enders,  cestui  que  trusty 
were  defendants. 

Said  Tillar  and  Mrs.  Cook  formed  a  partnership  to  repair  and 
run  on  common  account,  and  for  common  profit,  a  mill.  She 
furnished  the  mill,  and  he  the  money  to  repair  and  the  labor 
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and  skill  to  run  it.  The  instrument  evidencing  the  contract 
bears  the  form  of  a  lease  by  her  to  him  of  the  mill  on  the  terms 
aforesaid.  Both  executed  it,  the  arrangement  to  last  so  long  as 
the  mill  could  be  profitably  run.  The  mill,  dam  and  race 
needed  repairs,  and  Tillar  expended  thereon  for  that  purpose, 
and  for  running  the  same,  a  large  sum  of  money;  whilst  she 
received  part  of  the  profits  and  refused  to  apply  it  to  the 
amount  advanced  by  him  for  the  repairs,  or  to  render  an  ac- 
count thereof  This  contract  was  dated  July,  1877.  In  Feb- 
ruary, 1879,  she  conveyed  the  mill  property  to  Goodwyn  and 
Tredway,  trustees,  in  trust,  to  secure  a  large  debt  to  John 
Enders;  trustees  and  cestui  qus  frv^t  heLYxng  full  knowledge  of 
the  contract  between  her  and  Tillar.,  He  instituted  suit  to  com- 
pel proper  accounts,  specific  performance  of  the  contract  of  part- 
nership, the  appointment  of  a  receiver,  and  the  application  of 
the  assets  to  the  payment  of  the  amount  due  him  for  his  ad- 
vances; also  to  enjoin  the  defendants  from  receiving  the  rents 
and  profits  until  the  sum  due  him  was  fully  paid,  and  for  general 
relief  The  defendants  demurred  to  the  bill.  On  hearing,  the 
circuit  court  sustained  the  demurrer,  and  dismissed  the  bill 
with  costs.  From  this  decree  Tillar  obtained  an  appeal  and 
supersedeas  from  one  of  the  judges  of  this  court. 

Friend  &  Davis,  and  Collier  &  Budd,  for  the  appellant 

G,  S.  &  2>.  M,  Bernard,  Ree^e  dt  Tredway,  and  W,  H,  Briggs, 
for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  March,  1879,  the  appellant  filed  his  bill  in  the  circuit  court 
of  Q-reensville  county,  against  the  appellees,  setting  forth  that  in 
1877,  he  had  entered  into  a  contract,  which  was  recorded  July, 
1877,  with  Mrs.  Cook,  one  of  the  appellees,  by  which  it  was 
mutually  agreed  between  the  contracting  parties  to  enter  into  a 
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joint  venture  in  the  business  of  milling  at  the  mill  of  the  appellee 
Cook,  and  to  divide  equally  between  them,  the  profits  of  the 
said  business ;  that  the  mill  was  to  be  repaired  by  the  said  ap- 
pellant, and  he  was  to  be  reimbursed  out  of  the  appellee,  Cook's 
share  of  the  profits  of  the  business  ;  that  the  mill  was  repaired  ; 
and  a  part  of  the  proceeds  received  by  one  party,  and  a  part  by 
the  other;  that  the  repairs  had  been  paid  for  only  in  part ;  that 
there  were  mi\tual  and  complicated  accounts  between  the  said 
parties ;  that  the  amounts  received  by  the  appellee  Cook  were 
not  known  to  the  appellant ;  that  a  large  amount  was  due  to 
the  appellant,  and  praying  that  the  contract  might  be  specifi- 
cally performed,  an  account  taken  between  the  parties  concern- 
ing their  mutual  accounts,  and  a  receiver  appointed  to  wind  up 
the  said  business.  That  the  said  appellee  Cook  had,  with  an 
intention  to  unjustly  deprive  the  appellant  of  his  rights  in  the 
premises,  conveyed  the  mill-property  to  trustees,  who  were 
actually  informed  of  the  contract  aforesaid,  and  who  refused  to 
respect  in  any  way  the  rights  of  appellant  under  the  said  con- 
tract, and  praying  for  general  relief 

The  appellee  demurred  to  the  bill,  and  tlie  said  circuit  court 
sustained  the  demurrer  and  dismissed  the  bill,  and  the  appel- 
lant applied  to  this  court  for  an  appeal,  which  was  allowed. 

The  circuit  court  refused  the  relief  prayed  for  on  the  ground 
that  there  was  no  jurisdiction  in  a  court  of  equity  to  grant  such 
relief 

The  jurisdiction  of  equity  in  matters  of  account  is  among  the 
most  comprehensive  of  those  which  it  has  assumed.  Tucker's 
Com.,  vol.  2,  page  409.  In  matters  of  account  courts  of  law  can- 
not give  so  complete  a  remedy  as  equity.  Smith  v.  Marks ,  2  Band. 
452.  Matters  of  account  are  per  se  within  the  scope  of  equitable 
jurisdiction.  2  Story's  Eq.  Jur.,  section  441.  As  courts  of  equity 
entertain  concurrent  jurisdiction  to  the  fullest  extent  with  courts 
of  law,  in  matters  of  account,  the  decision  as  to  the  proper  tribunal 
must  be  governed  by  consideration  of  convenience,  lb.  442  a  ; 
Sheppard  v.  Brotim,  4  Giff.  208.     In  that  case,  a  demurrer  to  a 
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bill  seeking  an  account  of  goods  sold  by  defendant,  on  which  the 
plaintiff  was  entitled  to  a  commission,  was  overruled  with  costs. 

The  difficulties  of  proceeding  at  l^w  in  matters  of  account,  and 
the  convenience  of  proceeding  in  suits  in  equity,  to  attain  the 
ends  of  substantial  justice,  are  stated  in  an  elementary  work  of 
solid  reputation  with  great  clearness  and  force.  The  language 
of  the  learned  author  is  as  follows: 

"The  proceedings  in  this  action  being  difficult,  dilatory  and 
expensive,  it  is  now  seldom  used — if  the  demand  be  of  conse- 
quence, and  the  matter  of  an  intricate  nature ;  for  in  such  cases 
it  is  more  advisable  to  resort  to  a  court  of  equity,  where  mat- 
ters of  accompt  are  more  commodiously  adjusted,  and  deter- 
mined more  advantageously  for  both  parties,  the  plaintiff 
being  entitled  to  a  discovery  of  books,  papers,  and  the  defend 
ant's  oath,"  &c.  See  Bacon's  Abridgment,  Accompt,  &c.  And 
it  has  been  well  observed  by  Mr.  Blackstone,  that  notwithstand- 
ing all  the  legislative  provisions  in  aid  of  the  common  law 
action  of  account,  "it  is  found  by  experience  that  the  most 
ready  and  effectual  way  to  settle  these  matters  of  account,  is 
by  a  bill  in  a  court  of  equity,  where  a  discovery  may  be  had  on 
the  defendant's  oath,  without  relying  merely  on  the  evidence 
which  the  plaintiff  may  be  able  to  produce.''  3  Blackstone's 
Commentaries,  164. 

The  equities,  where  courts  of  ordinary  jurisdiction  cannot 
administer  a  right,  are  those  for  investigation  of  accounts,  for 
winding  up  partnerships,  &c,  Adams'  Equity,  p.  442.  In 
matters  of  account  courts  of  equity  possess  a  concurrent  juris- 
diction in  most,  if  not  in  all  cases  with  courts  of  law.  Mitch- 
ell V.  Manufacturing' Co. y  2  Story,  648;  Post  v.  Kimberley^  9 
Johns.  4T0 ;  Jones  v.  Bullock,  2  Dev.  Ch.  368 ;  Seymour  v.  Long 
Dock  Co.,  20  N.  J.  Eq.  396;  Fowle  v.  Lawrason,  5  Peters,  495 ; 
Hickman  v.  Stout,  2  Leigh,  6.  And  where  a  multiplicity  of 
suits  will  be  avoided,  or  where  the  remedy  at  law  is  not  full 
and  adequate,  or  fraud,  accident  or  mistake,  is  connected  with 
the  subject.     McLearen  v.  Steapp,  1  Kelly,  376.     And  between 
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partners  and  the  assignees  of  their  copartners.  Pendleton  v. 
Wambersiej  4  Cranch,  73 ;  and  Randolph  v.  Kinney^  3  Rand. 
394. 

It  (rannot  be  necessary  to  multiply  citations  on  this  subject. 
The  jurisdiction  of  courts  of  equity  in  matters  of  account  has 
been  too  long  recognized  and  is  too  well  established  to  admit  of 
serious  dispute ;  and  the  circuit  court  should  have  overruled  the 
demurrer  and  decreed  an  account  between  the  parties  for  the 
settlement  of  their  mutual  transactions ;  and  having  taken  ju- 
risdiction for  this  purpose,  should  have  proceeded  until  complete 
relief  had  been  afforded  in  the  premises  according  to  the  re- 
spective rights  of  the  parties.  And,  indeed,  it  is  equally  clear 
that  the  partnership  relations  of  the  parties,  under  their  contract 
to  engage  in  their  joint  venture  aforesaid,  was  plainly  a  ground 
for  equity  jurisdiction.  The  equity  Ibr  winding  up  a  partner- 
ship business  originates  in  the  peculiar  character  of  that  rela- 
tionship, as  involving  not  merely  a  community  of  interest,  but 
the  employment  of  a  common  stock,  whether  consisting  of 
property  or  mere  labor  and  skill,  in  a  common  undertaking 
with  a  view  to  a  common  profit.  Adams'  Equity,  p.  474.  And 
before  the  interest  of  an  individual  partner  can  be  known,  an 
account  must  be  taken  of  the  business,  the  assets  and  the  liabil- 
ities, so  that  the  divisible  surplus  may  be  ascertained.  The 
common  law  courts  cannot  take  this  account ;  if  a  dissolution  as 
well  as  an  account  be  sought,  the  common  law  jurisdiction  is 
altogether  excluded.  The  incapacity  thus  existing  in  the  courts 
of  law  confers  a  jurisdiction  on  the  court  of  chancery.  A 
court  of  equity  may  compel  specific  execution  of  a  partner- 
ship contract,  and  may  restrain  one  partner  from  persisting 
in  a  course  jeopardizing  the  rights  of  another,  or  depriving 
him  of  his  due  share  in  the  direction  of  the  business.  GiU 
lett  V.  Hall,  13  Conn.  426;  Pirtle  v.  Penn,  3  Dana,  248. 
The  appellant  was  entitled  to  have  his  case  heard  and  decided 
by  a  court  of  equity  upon  the  evidence  adduced  on  both  sides ; 
the  contract  specifically  performed,  or  the  business  wound  up,  as 
Vol.  Lxxvn — 61 
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might  appear  just  and  equitable  upon  a  full  hearing,  and  upon 
a  settlement  of  the  mutual  accounts  between  the  parties,  the 
true  balance  decreed  as  should  appear  right  upon  the  proofs  in 
the  case. 

We  are  of  opinion  that  the  circuit  court  erred  in  sustaining 
the  demurrer,  and  that  the  said  decree  must  be  reversed. 

The  decree  is  as  follows : 

This  day  came  the  parties  by  their  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  argument  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  dismissing  the  plaintiff's  bill  upon  the 
demurrer  of  the  defendant,  and  that,  instead  of  doing  so,  the 
said  court  ought  to  have  proceeded  to  adjudicate  the  rights  of 
the  parties  to  the  cause.  Therefore,  it  is  decreed  and  ordered 
that  the  said  decree  appealed  from  be  reversed  and  annulled, 
and  that  the  appellees  pay  to  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal  aforesaid  here,  and 
that  the  cause  be  remanded  to  the  said  circuit  court  for  further 
proceedings  to  be  had  therein  to  a  final  decree  in  accordance 
with  the  principles  hereinbefore  declared.  Which  is  ordered  to 
be  certified  to  the  said  circuit  court  of  Greensville  county. 

Decree  reversed. 
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Byrd  and  als.  v.  Ludlow  and  ALa 

May  3d,  1883. 

I.  Construction  of  Deeds— Con/exl— Bar frtnsic  evidence— Case  at  dar,— 
In  suit  to  divide  all  T.*s  real  estate,  partition  was  made  of  land  con- 
veyed in  1830  by  C.  to  T.,  and  bounded  in  part  by  Elizabeth  river,  and 
designated  as  lot  No.  36.  On  the  south  thereof  was  marsh  land  -iiid  the 
boundary  uncertain.  W.,  appointed  by  the  court  to  ascertain  tfie 
boundary,  reported  that  the  lot  contained  all  the  marsh  land  conveyed 
in  1830,  by  C.  to  T.,  and  extended  to  low- water  mark ;  and  that  with 
this  view  he  had  had  the  lot  surveyed  and  a  plat  made,  which,  however, 
did  not  give  the  exact  boundary ;  and  that  the  lot  lay  between  two  cer- 
tain other  parcels  claimed  by  parties  in  the  report  mentioned.  The 
court  confirmed  the  report  and  decreed  the  lot  to  be  sold,  describing  it, 
as  the  report  had  described  it.  It  was  sold;  the  sale  was  conlirmed; 
and  the  commissioners  conveyed  it  to  the  vendors  of  L.,  describing  it, 
not  only  by  the  metes  and  bounds,  but  also  by  the  general  descripiiun  in 
the  report  and  decree  contained.  But  B.  and  others  claim  that  none  of 
the  marsh  land  conveyed  by  C.  to  T-,  in  1830,  passed  by  the  deecJ  to  L., 
except  the  part  embraced  within  the  metes  and  bounds,  and  brought 
ejectment  for  so  much  as  was  not  so  embraced. 

Held: 

1.  The  deed   conveyed   the  whole  marsh  land   down  to  low-water 

mark. 

2.  The  object  of  the  suit  was  to  divide  a//  the  real  estate  whereof  T. 

died  seized  and  possessed,  and  certainly  none  was  intentionally 
left  undivided. 

3.  In  construing  the  deed,  its  entire  context  must  be  considered  ^  tfie 

description  by  metes  and  bounds,  and  also  the  general  descrip- 
tion, as  lying  between  certain  other  known  parcels. 
4«  The  deed  must  also  be  considered  in  connection  with  W/s  re- 
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port  describing  the  lot  as  extending  down  to  low-water  mark  and 
generally  by  its  location,  as  well  as  by  the  survey  and  the  plat, 
giving  metes  and  bounds,  but  not  claiming  that  they  were  exact. 
5.  And  so  also  must  the  decrees  be  examined  as  showing  that  the 
land  decreed  to  be  sold  and  the  sale  whereof  was  confirmed,  was 
the  land  described  in  W.'s  report  which  had  been  approved. 

Error  to  judgment  of  corporation  court  of  the  city  of  Norfolk, 
rendered  May  27th,  1879,  in  an  action  of  ejectment  wherein 
Richard  W.  Byrd  and  others  were  plaintiffs,  and  John  R.  Lud- 
low and  others,  were  defendants. 

In  1793,  John  Smith  conveyed  to  William  Lindsey  in  fee  a 
lot  of  land  in  said  city,  described  as  follows:  "Beginning  at  a 
stone  on  Duke  street,  which  divides  said  land  from  a  piece  said 
Smith  sold  to  Charles  Stewart  July  18th,  1770;  thence  binding 
on  said  land  westwardly,  to-wit,  north,  sixty-eight  degrees ; 
west,  to  a  sixty  foot  canal;  thence  binding  on  said  canal  into  the 
channel  of  the  Elizabeth  river;  thence  bounded  by  the  said  river 
to  the  late  John  Gilchrist's  land ;  thence  bounded  by  the  said 
land  and  Duke  street  to  the  beginning.'*  This  lot  so  con- 
veyed, passed  by  several  intermediate  conveyances  to  as  many 
■different  persons,  until  in  1830,  John  Cooper  conveyed  it  by 
the  same  description,  to  Arthur  Taylor,  who  died  in  1839, 
testate.  Under  his  will  the  plaintiffs  claimed  so  much  of  the 
said  lot  as  had  not,  according  to  their  contention,  been  sold  and 
conveyed  to  the  vendors  of  Ludlow — to-wit:  the  marsh  land 
lying  between  the  south  and  southwest  boundary  of  the  lot  so 
conveyed,  according  to  the  course  and  distance  whereby  it  is 
designated  in  the  deed,  and  the  low  water  mark  of  Elizabeth 
river  opposite  thereto ;  and  to  recover  it  brought  their  said  ac- 
tion of  ejectment.  Neither  party  asking  for  a  jury,  the  law  and 
the  facts  were  submitted  for  determination  to  the  said  corpora- 
tion court,  which  gave  judgment  for  the  defendants,  and  to  such 
judgment  Byrd  and  others  obtained  from  one  of  the  judges  of 
this  court  a  writ  of  error  and  supersedeas. 
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The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

P.  D,  Doyle^  for  plaintiffs  in  error. 

Walke  (k  Old,  and  W.  W,  Gordon,  for  defendants  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  claimed  under  the  will  of  Arthur  Taylor,  of 
whose  real  estate  partition  was  made,  after  his  death,  under 
decrees  of  the  circuit  court  of  Norfolk,  in  a  suit  brought  for 
that  purpose.  The  property  now  in  controversy  is  a  portion  of 
a  lot  of  land  conveyed  to  the  testator  by  John  Cowper,  in  the 
year  1830,  bounded  in  part  by  the  Elizabeth  river,  and  desig- 
nated in  the  partition  proceedings  as  lot  number  thirty-six.  Of 
that  lot  so  much  as  was  upland  was  allotted  to  A.  E.  and  R 
C.  Poultney,  and  the  boundaries  of  the  part  so  allotted  accu- 
rately defined.  But  in  respect  to  the  marsh  land  on  the  south 
and  southwest  thereof,  the  commissioners  appointed  to  divide 
the  real  estate  reported  to  the  court  that  it  was  claimed  by 
Tarious  persons,  and  that  on  account  of  such  conflicting  claims 
they  had  not  included  it  in  their  division  of  the  estate,  and 
referred  the  matter  to  the  court  for  its  action.  A  decree  was 
thereupon  entered  appointing  Richard  Walke  a  commissioner 
to  take  proof  of  the  title  of  the  several  claimants  to  the  land, 
who  proceeded  to  execute  the  decree,  and  along  with  his  report 
to  the  court  he  returned  a  plat  which  he  had  caused  to  be  made 
of  the  premises.  It  was  impossible,  he  reported,  to  ascertain 
with  strict  accuracy  all  the  boundary  lines  of  the  land,  but  that 
the  plat  was  as  accurate  as  practicable.  The  court  confirmed 
the  report,  and  appointed  special  commissioners  to  sell  the  land. 
They  afterwards  sold,  and  by  deed  conveyed  it  to  the  grantors 
of  the  defendant,  Ludlow ;  and  the  question  now  to  be  deter- 
mined relates  to  the  scope  and  effect  of  that  conveyance. 


Digitized  by 


Google 


486  BYRD  AND  AM.  V.  LUDLOW  AND   Alfl. 


Opinion. 


The  plaintiifs  in  error  insist  that  the  whole  of  the  marsh  land 
attached  to  lot  No.  36  was  not  conveyed  by  the  deed  of  the  spe- 
cial commissioners,  but  only  so  much  thereof  as  is  embraced 
within  the  the  metes  and  bounds  set  forth  in  the  deed,  and  that 
claiming  under  the  will  of  Arthur  Taylor  they  are  entitled  to 
recover  the  portion  not  so  conveyed.  On  the  other  hand,  the 
defendants  in  error  contend  that  the  deed  conveyed  the  whole. 
The  court  below  decided  in  favor  of  the  latter  view,  and  we 
think  correctly. 

This  is  apparent  from  several  considerations.  In  the  first 
place,  the  object  of  the  suit  in  the  circuit  court  was  to  divide  aU 
the  real  estate  of  which  Arthur  Taylor  died  seized  and  pos- 
sessed, and  certainly  none  was  left  intentionally  unallotted. 

Then,  in  construing  the  deed,  it  must  be  considered  in  con- 
nection with  the  report  of  C!ommissioner  Walke  and  the  decree 
confirming  it  and  directing  a  sale  of  the  land.  According  to 
that  report  it  is  plain  that  the  commissioner  intended  to  em- 
brace therein  all  the  marsh  land  which  had  been  conveyed  to 
Taylor  by  Oowper  in  1830.  It  is  equally  plain  that  while  the 
exact  boundaries  of  the  land  could  not  be  ascertained,  yet  that 
in  the  opinion  of  the  commissioner  it  extended  on  the  south  to 
low  water  mark.  He  said:  "It  is  with  this -view  of  the  case 
that  I  have  caused  a  survey  to  be  made  *  *  of  all  that  land 
or  marsh  embraced  within  the  property  formerly  belonging  to 
the  Taylor  estate,  and  which  was  assigned  in  this  suit  to  the 
heirs  ot  Mrs.  Poultney,  and  the  property  claimed  and  held  in 
undivided  moieties  by  W.  W,  Hall  and  the  estate  of  R  A.  Wor- 
rell, the  same  being  a  portion  of  the  property  formerly  claimed 
by  John  Gilchrist."  By  its  decree  confirming  the  report  the 
circuit  court  adopted  the  views  of  Commissioner  Walke,  and 
must,  therefore,  be  understood  as  having  directed  a  sale  of  all 
the  marsh  land  conveyed  to  Taylor  by  Cowper's  deed.  For  why 
should  any  portion  of  it  have  been  excepted  when  the  very  ob- 
ject of  the  suit  was  to  divide  the  whole  estate?     The  land  was 
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deecribed  in  the  decree,  not  only  by  the  metes  and  boutids  set 
forth  on  the  plat  filed  by  Commissioner  Walke,  but  further  as 
follows:  "The  said  lot  or  parcel  of  land  being  further  de- 
scribed as  bounded  on  the  north  in  part  by  the  said  canal  and 
by  the  aforesaid  lot  of  Kichard  C.  and  Arthur  E.  Ponltnoy,  on 
the  east  by  Duke  street,  on  the  south  by  the  land  claimed  by  W. 
W.  Hall  and  the  heirs  of  R  A.  Worrell,  and  on  the  west  by  the 
aforesaid  canal."  And  this  description  is.  followed  in  the  deed 
of  the  special  commissioners  conveying  the  property  to  Walter 
H.  Taylor  and  others,  who  in  turn  conveyed  to  Ludlow. 

Other  questions  discussed  at  the  bar  need  not  be  considered. 
Our  conclusion  is  that  the  plaintiffs  have  failed  to  show  title  in 
themselves  to  the  land  claimed  in  the  declaration,  and  that  the 
judgment  of  the  court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 
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lUbmottil. 

Groner  and  ai^.  v.  City  Council  of  Portsmouth. 

May  loth,  1883. 

1.  Grants — IVays  and  tneans. — It  is  well  settled  that  a  general  grant  of 

power,  carries  with  it  the  necessary  means  to  effectuate  the  purpose 
of  the  grant. 

2.  Harbor  Coyiyiissio^EKS— Powers— Inspector.^ Act  approved  March  3d, 

i882--Session  Acts  1881  -2,  p.  216— entitled  "an  act  creating  a  board  of 
harbor  commissioners  of  Norfolk  and  Portsmouth,"  provides  that  the 
governor  shall  appoint  seven  commissioners,  and  defines  their  duties ; 
that  material  excavated  in  the  harbor  shall  be  deposited  in  designated 
places;  that  rules  and  regulations  be  made  to  preserve  the  harbor;  that 
to  defray  the  expenses  there  shall  be  assessed  on  Norfolk  county,  two- 
sevenths,  on  Norfolk  city,  three-sevenths,  and  on  Portsmouth,  two- 
sevenths  of  the  estimate.  Commissioners  designated  such  a  place,  and 
to  enforce  the  deposit  there,  employed  an  "  inspector  of  dumping"  at 
$60  a  month  salary.  In  their  assessment  I750  was  included  to  pay  that 
salary.  Portsmouth,  admitting  the  amount  is  reasonable,  yet  refuses  to 
pay  any  portion  of  the  assessment  on  the  ground  that  the  employment 
of  the  inspector  is  unauthorized  by  law.  The  testimony  shows  that  his 
employment  is  essential  to  enforce  the  regulation  and  to  prevent  the  ob- 
struction of  the  approaches  of  the  harbor. 
Held  : 

The  board  hath  lawful  authority  to  appoint  such  inspector,  and  to 
assess  the  sum  necessary  to  pay  his  salary  upon  the  city  of  Ports- 
mouth ratably  with  the  county  and  the  city  of  Norfolk,  and  the 
mandamus  is  awarded  as  prayed  for. 

Upon  petition  of  V.  D.  Groner  and  six  others  constituting 
"  the  board  of  harbor  commissioners  of  Norfolk  and  Portsmouth 
and  Norfolk  county,"  appointed  and  organized  as  provided  by 
an   act  of  the  general   assembly,  approved   March   3d,   1882, 
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against  the  Council  of  the  city  of  Portsmouth,  composed  of 
John  H.  Hume  and  fourteen  others,  to  command  the  said  coun- 
cil to  make  the  appropriation  of  the  sum  of  $600,  and  pay  over 
the  same  to  the  petitioners  as  such  board ;  that  being  the  ratable 
share  of  the  said  city  of  Portsmouth  of  the  estimated  expenses 
incurred  by  the  said  board  in  carrying  out  the  provisions  of 
the  act  of  assembly  aforementioned,  for  the  twelve  months  from 
August  Ist,  1882,  but  the  said  council  passed  a  resolution  that 
no  appropriation  will  be  made  by  it  to  pay  that  share. 

The  remaining  facts  are  set  forth  in  the  opinion  of  the 
court, 

W,  H.  Stewart,  and  Attorney-General  F,  8.  Blair,  for  the 
petitioners. 

A.  S.  Watts,  for  the  respondents. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  mandamus.  The  petition- 
ers compose  the  Board  of  Harbor  Commissioners  of  Norfolk  and 
Portsmouth  and  Norfolk  county.  The  writ  is  prayed  for  to 
command  the  council  of  the  city  of  Portsmouth  to  make  an 
appropriation  of  $600,  as  its  proportionate  share  of  an  assess- 
ment of  $2,100  made  by  the  petitioners,  to  defray  necessary 
expenses  for  twelve  months  in  carrying  out  the  provisions  of  the 
statute  under  which  they  were  appointed  and  acting. 

The  act  was  approved  March  3,  1 882,  and  is  entitled  "  an  act 
creating  a  Board  of  Harbor  Cojiimissioners  of  Norfolk  and  Ports- 
mouth, and  for  the  preservation  of  the  harbor  of  Norfolk  and 
Portsmouth.*'  It  requires  the  governor  to  appoint  seven  com- 
missioners, and  defines  their  comprehensive  and  important 
duties.  By  the  fifth  section  it  is  provided,  that  "when  any 
dredging  or  excavation  shall  be  done  in  the  harbor,  the  material 
excavated  shall  only  be  deposited  at  such  places  in  the  river  as 
Vol.  lxxvii — 62 
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may  be  designated  by  the  said  harbor  commissioners."  The 
sixth  section  provides,  that  "the  said  Board  of  Harbor  Com- 
missioners shall  have  power  to  make  and  enforce  such  rules  and 
regulations  for  the  preservation  of  the  harbor  as  they  may,  from 
time  to  time,  deem  necessary."  And  by  the  eighth  section  it  is 
provided,  "that  for  the  purpose  of  defraying  the  necessary  ex- 
penses incurred  by  the  Board  of  Harbor  Commissioners  in  carry- 
ing out  the  provisions  of  this  act,  the  county  of  Norfolk  shall  be 
assessed  and  shall  pay  two-sevenths  of  the  estimated  expenses 
thereof,  the  city  of  Portsmouth  two-sevenths,  and  the  city  of  Nor- 
folk three-sevenths  thereof."     Acts  of  Assembly,  1881-2,  p.  216. 

By  one  of  the  rules  and  regulations  adopted  by  the  commis- 
sioners, aft^r  their  appointment  and  organization,  a  place  was 
designated  for  the  deposit  of  the  material  excavated  in  the 
harbor.  And,  in  order  to  enforce  the  rule,  an  agent,  known  as 
the  inspector  of  dumping,  was  employed  at  a  salary  of  $60  per 
month,  whose  duty  it  is  to  be  present  during  each  day  at  the 
place  designated,  to  see  that  the  boats  containing  the  material 
excavated  are  unloaded  within  the  limits  prescribed,  and  to 
make  daily  reports  to  the  Board  of  Harbor  Commissioners.  In 
the  assessment  made  by  the  board,  an  item  of  $750  was  included 
to  pay  the  annual  salary  of  the  inspector.  The  city  of  Ports- 
mouth, admitting  that  the  amount  of  the  salary  is  not  unreason- 
able for  the  services  rendered,  yet  refuses  to  pay  any  portion  of 
the  assessment  on  the  ground  that  the  employment  of  the 
inspector  is  without  authority  of  law.  And  the  single  question 
now  to  be  determined  relates  to  the  legality  of  that  appoint- 
ment. 

It  is  a  well  settled  principle,  of  frequent  application,  that  a 
general  grant  of  power  implies  the  necessary  means  for  carrying 
into  execution  the  power  granted.  But  the  power  to  select  the 
means  must  be  exercised  with  discretion,  and  the  means  em- 
ployed must  be  plainly  appropriate  to  the  end  in  view.  This 
principle,  so  clearly  stated  and  powerfully  enforced  by  Chief 
Justice  Marshall  in  McCulloch  v.  The  State  of  Maryland,  4 


Digitized  by 


Google 


GBONER   AND  Alii.  V,  CITY  COUNCIL  OF  PORTSMOUTH.  491 

Opinion. 

Wheat  421,  applies  to,  and  is  conclusive  of,  the  present  case. 
By  the  provisions  of  the  act  already  quoted,  the  harbor  commis- 
sioners are  authorized  to  designate  the  places  at  which  the 
material  excavated  in  the  harbor  shall  be  deposited;  and,  in 
addition,  they  are  expressly  empowered  to  make  and  to  enforce 
such  rules  and  regulations  for  the  preservation  of  the  harbor  as 
they  may  deem  necessary.  This  implies  the  power  to  employ 
such  reasonable  assistance  as  may  be  necessary  to  secure  enforce- 
ment of  the  rules  so  made.  The  appointment  of  an  inspector  in 
this  case  was  made  upon  the  earnest  and  repeated  recommenda- 
tions of  the  engineers  in  charge  of  the  government  improvements 
in  the  Norfolk  harbor.  The  testimony  abundantly  shows  that 
his  employment  at  the  designated  dumping  grounds  is  essential 
to  enforce  the  regulations  of  the  commissioners,  and  to  prevent 
the  obstruction  of  the  approaches  to  the  harbor.  The  rule  nisi 
must,  therefore,  be  made  absolute,  and  a  writ  of  mandamus 
awarded,  as  prayed  for  in  the  petition. 

Mandamus  awarded. 
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Bailey  (M.  C),  who  sues  by,  &c.,  v.  Hill  and  ai^. 
Bailey  (J.  M.,  Jr.),  v.  Pizzini  and  alb. 

May  loth,  1883. 

1.  Deet>s— Cons frucHon— In  the  construction  of  everj'  instrument,  the  para- 

mount rule  is  to  construe  it  so  as,  if  possible,  to  give  effect  to  every  part 
of  it,  and  in  order  to  discover  the  intention  of  the  parties,  to  look,  not 
only  to  the  terms  of  the  instrument,  but  to  the  subject  matter  and  to  the 
surrounding  circumstances. 

2.  Idem — Idem — Pos^  nuptial  settlements^Jus  disponendi, — Where,  under 

deed  of  settlement,  wife  could  use  and  dispose  of  only  the  annual  rents, 
issues  and  profits,  and  by  and  with  the  consent  and  concurrence  of  the 
trustee  in  due  form,  alienate,  in  order  to  reinvest  the  proceeds  of  the 
corpus^  the  trustee  and  the  wife  cannot  together  validly  enter  into  a 
deed  of  trust  to  secure  loans  and  advances,  which  result  in  absolute 
alienation  of  the  corpus^  and  that  too,  not  for  the  purpose  of  reinvest- 
ment, as  contemplated  in  the  settlement.  Bank  of  Greensboro  v. 
Chainbers  &  als.^  30  Gratt.  202. 

3.  Trust  Deeds — Incompetent  trustee,— \i  the  trustee  be  insane,  neither 

alone  nor  in  conjunction  with  the  c.  q.  /.,  can  he  do  any  valid  act. 

4.  Negotiable  Notes— Sale— Usurious,  when.— Where  maker  of  negotiable 

note  payable  to  his  own  order,  endorses  it  and  sells  it  through  a  third 
person  at  a  rate  of  interest  greater  than  that  allowed  by  law,  the  trans- 
action is  not  usurious,  provided  the  purchaser  does  not  know  the  char- 
acter of  the  note,  or  that  it  is  sold  for  the  benefit  of  the  maker.  Whit-- 
worth  V.  Adams,  5  Rand.  333.  But  if  the  purchaser  is  affected  with 
such  knowledge  by  the  circumstances,  then  the  transaction  is  usurious. 

Appeal  from  decree  of  chancery  court  of  city  of  Richmond, 
rendered  November  4th,  1880,  in  two  suits  pending  therein, 
entitled — the  one,  Bailey  {M.  (7.),  who  sues  foVj  dc.  v.  HiU  and 
others,  and  the  other,  Bailey  {J.  M.,  Jr.),  v.  Pizzini  and  als. 
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M.  C.  Bailey  held,  by  her  husband,  A.  M.  Bailey,  as  trustee,  a 
house  and  lot  in  Richmond,  occupied  by  them,  and  inherited 
from  her  brother.  The  trust  terms  were:  The  trustee  to  hold 
and  manage  the  property  for  the  sole  and  separate  use  and  dis- 
posal of  said  Mary  C.  Bailey,  free  from  the  debts,  control  and 
marital  rights  of  her  said  husband,  and  to  pay  and  transfer  unto 
her,  or  to  such  person,  and  at  such  time  and  in  such  proportions, 
manner  and  form  as  she  may  request  by  her  order  in  writing, 
attested  by  two  or  more  credible  witnesses,  all  rents,  issues  and 
profits  of  said  property,  and  the  produce  thereof;  and  all  said 
property  and  produce  thereof  to  be  had,  taken,  held  and  enjoyed 
by  such  person,  and  for  such  use  as  she  shall  at  any  time  here- 
after during  her  life  limit,  devise,  order  or  dispose  of  the  same, 
or  any  part  thereof,  either  by  her  last  will,  or  by  any  writing 
sigaed  by  her  in  the  presence  of  two  or  more  witnesses ;  and 
upon  further  trust,  whenever  required  by  her  in  writing,  signed 
by  her  in  the  presence  of  two  or  more  credible  witnesses,  the 
trustee  will  convert  the  property,  in  whole  or  in  part,  into  money, 
and  invest  the  same  in  real  or  other  property;  and  on  further 
trust,  that  if  she  shall,  during  her  life,  fail  to  limit,  devise, 
order,  or  dispose  of  the  property,  then  the  trustee  will  hold  the 
same  for  the  benefit  of  her  children  who  may  survive  her,  share 
and  share  alike,  and  will  deliver  the  same  to  them  at  her  death, 
or  as  soon  thereafter  as  practicable ;  provided  such  delivery  be 
not  made  until  each  of  them  attain  the  age  of  twenty-one  years. 

The  husband  and  trustee  made  two  notes,  one  for  $500,  the 
other  for  $3,850,  dated  18th  April,  1877,  both  payable  to  his  order 
at  twelve  months,  and  endorsed  by  him ;  and  to  secure  the  same 
executed  deeds  of  trust  on  said  house  and  lot,  and  induced  the 
wife  and  cestui  que  trust  to  unite  in  the  execution  thereof,  and  to 
request  their  execution  by  writing  signed  by  her  in  the  presence 
of  two  witnesses.  These  notes  were  then  sold  by  brokers  to 
third  persons  at  a  rate  of  interest  greater  than  the  legal  rate, 
under  circumstances  indicating  that  all  the  persons  dealing  with 
them  were  aware  that  the  object  of  the  transactions  was  a  loan 
to  the  trustee,  effected,  as  the  appellants  contend,  at  a  burden 


Digitized  by 


Google 


494      BAILEY  (m.  C),  who  SUK  BY,  AC,  V,  HILL  AND  ALS.,  AC. 


Statement. 


to  the  trust  property  of  $1,397.80,  including  charges  for  exam- 
inations of  titles,  preparing  deeds,  etc.,  etc.  These  notes  were 
not  paid  when  due.  The  property  was  sold  on  July  15th,  1878, 
to  pay  them,  and  conveyed  by  the  trustees  to  L.  W.  Pizzini,  the 
purchaser.  Mrs.  Mary  C.  Bailey,  the  cestui  que  trusty  brought 
this  suit  to  annul  the  trust  deeds  and  also  the  conveyance  to 
Pizzini,  the  purchaser.  In  her  bill  she  alleged  that  at  the  time 
of  his  execution  of  those  deeds  and  notes  the  trustee,  A.  M. 
Bailey,  her  husband,  was  non  compos  mentis;  that  under  the  set- 
tlement that  trust  deed  was  not  binding  on  her,  and  that  the 
transaction  was  usurious  and  unconscionable. 

Later,  James  M.  Bailey  and  Mrs.  Emma  Laugh  ton,  children  of 
the  cestui  que  trust,  Mrs.  Mary  C.  Bailey,  filed  their  bill  in  the 
said  chancery  court,  setting  up  their  interest  in  the  said  trust 
property,  contingent  upon  the  failure  of  their  mother  in  her  life- 
time to  dispose  of  the  same  by  will  or  otherwise,  and  making 
similar  allegations  as  grounds  for  annulling  the  said  trust  deeds 
and  the  said  sale  ujider  them,  to  Pizzini.  The  cause  was  referred 
to  a  commissioner  to  enquire  as  to  the  alleged  insanity  of  the 
trustee ;  as  to  his  power  under  the  settlement,  to  execute  trust 
deeds  to  secure  those  notes ;  and  as  to  the  alleged  usury  in  the 
transactions.  Numerous  witnesses  deposed  as  to  the  mentc^ 
capacity  of  A.  M.  Bailey  in  April,  1877.  The  testimony,  though 
variant  and  conflicting,  preponderated  strongly  to  the  conclu- 
sion that  he  was  then  incapable  of  transacting  that  business. 
But  the  commissioner  thought  differently  and  reported  that  A. 
M.  Bailey  was  then  competent  to  contract ;  that  the  trust  deeds 
were  binding  on  Mrs.  Bailey  and  her  children ;  and  that  the 
transaction  was  not  usurious.  The  plaintiffs  excepted  to  this 
report.  The  chancellor  overruled  the  exceptions,  and  Mrs. 
Bailey,  and  her  children,  also,  appealed  from  his  decree. 

Sands,  Leake  &  Carter,  and  Jos.  Christian,  for  the  appel- 
lants. 

A,  M,  Keiley,  for  the  appellees. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

Under  the  post  nuptial  settlement  of  January  31st,  1866,  the 
real  estate  is  to  be  held  by  the  wife  during  her  life,  under  its 
provisions,  the  trustee  to  reinvest  if  the  same  shall  be  sold.  The 
trustee  pending  the  transactions,  the  subject  of  litigation  here, 
was  the  husband  of  the  appellant,  Mary  C.  Bailey.  The  wife 
and  the  trustee  made  a  trust  deed,  conveying  the  property  to 
secure  a  debt  of  $3,800,  and  these  suits  are  brought  by  Mrs. 
Bailey  and  her  children  respectively,  to  prevent  the  sale  of  the 
said  property  under  the  deed. 

The  chancery  court  dissolved  the  injunction  by  decree  of  that 
date  on  the  4th  of  November,  1880,  and  appointed  commissioners 
to  make  sale  of  the  said  land,  unless  the  debt  was  paid  in  sixty 
'  days.    From  this  decree  Mrs.  Bailey  appealed  to  this  court. 

The  cause  came  up  in  the  said  chancery  court  on  exceptions 
to  the  commissioner's  report,  among  which  were — 

First.  That  the  commissioner  had  reported  that  the  trustee 
and  husband  of  this  married  woman  was  competent  to  contract 
at  the  time  of  the  execution  of  the  trust  deed  in  question,  dated 
April  18th,  1877. 

Second.  That  the  commissioner  had  reported  the  trust  deed 
binding  on  Mrs.  Bailey  and  her  children. 

Third.  That  the  commissioner  reported  that  the  debt  was  not 
usurious. 

This  is  a  case  upon  the  facts  of  peculiar  and  severe  hardship. 
The  evidence  shows  that  the  trustee  and  husband  was  an  imbe- 
cile, if  not  an  actual  lunatic.  Under  the  guise  of  selling  notes, 
the  money  was  borrowed  by  him  at  a  rate  of  interest  in  excess 
of  the  rate  allowed  by  law,  and  the  whole  was  finally  secured 
by  a  trust  deed,  which  was  made  to  conform  as  near  as  possible 
to  the  terms  of  alienation  prescribed  in  the  deed  of  settlement. 
It  is  a  fundamental  rule,  that  to  make  a  deed  valid,  the  parties 
must  be  competent  to  contract.  The  trustee  and  husband  in 
this  case  was  incompetent,  and  for  that  reason  the  deed  is  not 
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binding  and  valid  on  any  of  the  beneficiaries  in  the  deed  of  set- 
tlement of  January  Slst,  1866,  and  the  chancery  court  erred  in 
overruling  this  exception. 

The  second  exception  as  to  right  of  alienation  under  the  deed 
of  settlement  aforesaid,  should  have  been  sustained.  This  case, 
upon  that  point,  is  controlled  by  the  case  of  the  Bank  of  Greens- 
boro v.  Chambers,  in  30  Gratt.  We  may  say  here,  as  in  that  case, 
that  it  is  conceded  that  this  is  a  separate  estate,  belonging  to  Mrs. 
Bailey  under  the  deed  of  settlement.  A  married  woman  is  the 
owner  of  her  separate  estate,  and  of  the  right  of  disposal  of  the 
same  subject  to  such  limitations  as  are  contained  in  the  instru- 
ment. *'In  the  construction  of  every  instrument,  the  paramount 
rule  is  to  construe  it  so  as,  if  possible,  to  give  effect  to  every  part 
of  it,  and  in  order  to  discover  the  intention  of  the  parties,  we 
look  not  only  to  the  terms  of  the  instrument,  but  to  the  subject 
matter  and  the  surrounding  circumstances." 

Looking  to  the  deed  of  settlement,  we  see  that  the  leading 
intent  was  to  provide  and  to  secure  a  home,  maintenance  and 
support,  not  for  the  wife  only,  but  for  the  children.  It  was  the 
clear  and  plain  intention  of  this  settlement  to  provide  for  the 
wife,  to  give  her  the  use  of  the  profits,  and  the  right  to  alien- 
ate is  limited  by  the  command  therein  to  reinvest  the  pro- 
ceeds. Under  the  transactions  in  this  case,  the  wife  has  been 
induced  to  enter  into  a  deed  which  results  in  the  absolute 
alienation  of  the  trust  subject.  We  are  of  opinion  that  un- 
der the  terms  of  the  deed  of  settlement  of  January  30,  1866, 
the  wife  could  use  and  dispose  of  only  the  annual  rents,  issues 
and  profits,  and  by  and  with  the  consent  and  concurrence  of  the 
trustee,  in  due  form,  to  alienate,  in  order  to  reinvest  the  pro- 
ceeds of  the  corpus.  These  speculative,  and  indeed  questiona- 
ble transactions,  result  in  a  complete  alienation  of  the  corpvs  of 
the  trust  subject,  and  that,  too,  without  the  concurrence  of  the 
trustee,  because  an  insane  trustee  cannot  contract,  cannot  con- 
sent, can  do  no  valid  and  binding  act  either  alone  or  in  conjunc- 
tion with  any  other  person;  and  the  supposed  trust  deed  of 
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April  18,  1877,  is  invalid  and  not  binding,  and  the  court  should 
have  sustained  the  second  exception  upon  that  ground  and  held 
the  deed  invalid.  These  two  exceptions  having  been  sustained, 
the  third  ceases  to  be*  of  very  great  importance ;  but  that  also 
should  have  been  sustained.  The  transactions  were  plainly 
usurious;  the  usury  is  transparent  throughout.  Th^  case  of 
Whitworih  and  Adams,  and  subsequent  cases  affirming  the 
same,  including  Gimmi  v.  CuUen,  20  Gratt.,  proceed  upon  the 
principle  that  the  purchaser  did  not  know  that  the  note  was 
sold  for  the  benefit  of  the  maker,  and  he  was  protected  as  an 
innocent  purchaser.  Those  cases  have  no  application  to  a  case 
like  this ;  the  maker  of  the  note  was  the  endorser,  and  borrowed 
money  on  the  note  at  usurious  rates  of  interest,  and  the  usury  is 
stamped  upon  the  whole  transaction.  The  proceedings  and  the 
very  proofs  in  the  case  treat  and  describe  the  transaction  as  a 
loan  to  the  trustee,  and  all  the  persons  dealing  with  this  note 
appear  to  be,  and  doubtless  were,  entirely  familiar  with  all  the 
attendant  circumstances ;  the  usury  was  not  only  transparent 
and  exorbitant,  but  the  whole  transaction  seems  to  be  uncon- 
scionable, and  not  such  as  a  court  of  equity  should  enforce. 

The  court  below  erred  in  overruling  these  exceptions  to  the 
commissioner's  report,  and  the  decree  of  the  said  chancery  court 
must  be  reversed  and  annulled. 

The  said  court  should  have  sustained  the  said  exceptions  and 
entered  an  order  perpetuating  the  injunction  against  the  de- 
fendants, Hill  and  Pizzini,  setting  aside  as  invalid  the  deed  of 
April  18th,  1877. 

HiNTON,  J.,  thought  the  cestui  que  trust  should  be  charged 
with  such  part  of  the  fund  as  was  expended  for  her  support  and 
maintenance. 

The  decree  is  as  follows : 

This  day  came  the  parties,  by  their  counsel,  and  the  court 
Vol.  Lxxvn — 63 
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having  maturely  considered  the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  argument  of  counsel,  is  of  opinion  for 
reasons  stated  in  writing  and  filed  in  the  record,  that  the  deed 
of  April  18th,  1877,  is  not  valid  and  binding  on  the  appellant, 
Mary  C.  Bailey,  and  that  the  decree  complained  of,  of  Novem- 
ber 4, 1880,  is  absolutely  erroneous.  Therefore  it  is  decreed  and 
ordered  that  the  said  decree  appealed  from  be  reversed  and  an- 
nulled, and  that  the  appellees  pay  to  the  appellants  their  costs  by 
them  expended  in  prosecution  of  their  appeal  aforesaid  here. 
And  this  court  proceeding  to  enter  such  decree  as  the  said  chan- 
cery court  of  the  city  of  Richmond  should  have  entered,  it  is  de- 
creed and  ordered  that  the  appellees  be  perpetually  enjoined  from 
enforcing  the  said  trust  deed  of  April  18th,  1877,  and  that  the 
appellees  pay  to  the  appellants  their  costs  in  the  said  chancery 
court. 

Which  is  ordered  to  he  certified  to  the  said  chancery  court  of 
the  city  of  Richmond. 

Decree  reversed. 
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Ferguson  and  ai^.  v.  Epes,  Ex'or,  and  ai^. 

May  loth,  1883. 

Absent,  Hinton,  J,* 

I.  ^nvLfziTTOKs— Legacy— InvestmexU^ Life  tenant— Refunding  bond— Case 
at  bar. — Executor  fully  administers  testator's  estate,  and  in  i86o,  had 
iiinds  to  pay  the  legacies,  one  being  of  {2,000,  to  S.,  an  infant,  remain- 
der to  C,  in  event  S.  died  before  marriage  and  without  heirs  of  his  body. 
From  i860  till  S.  was  of  age,  there  was  no  one  authorized  to  receive  it. 
In  1863,  executor,  by  an  ex  parte  order  of  court,  invested  the  amount  of 
the  legacy  in  Confederate  bonds,  and  delivered  them  to  S.,  when  of  age; 
in  settlement  of  the  legacy,  but  took  no  refunding  bond  for  their  return. 
S.  died  unmarried  and  without  heirs  of  his  body,  and  insolvent. 

Hku>: 

1.  This  was  not  money  in  hands  of  executor  received  in  due  exercise 

of  his  trust,  within  the  meaning  of  the  act  authorizing  invest- 
ments in  Confederate  bonds ;  and  the  executor  is  liable  to  the 
remaindermen  for  the  amount  of  the  legacy. 

2.  Executor  is  liable  to  the  remaindermen,  in  any  event,  for  failing 

to  take  from  S.  proper  security  for  the  return  of  the  fund  in 
the  event  of  his  dying  before  marriage  and  without  heirs  of  his 
body. 

3.  The  purchase  of  the  Confederate  bonds  by  the  executor  was  a 

devastavit^  and  receipt  of  the  life  tenant,  S.,  could  not  effect  the 
right  of  the  legatees  in  remainder. 

Appeal  from  decree  of  circuit  court  of  Nottoway,  rendered  at 

*  Judge  HlntoD  had  boeo  of  coansel  for  the  appellants. 
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its  April  term,  1880,  upon  a  bill  of  review  wherein  James  H. 
Ferguson  and  Sarah  C,  his  wife.  Grief  T.  Cralle,  Jr.,  and  Mary 
A.  Hatchett,  were  plaintiffs,  and  H.  H.  Epes,  administrator  of 
Travis  H.  Epes,  deceased,  R.  S.  Epes,  administrator  of  T.  H. 
Campbell,  deceased,  and  Thomas  J.  Owens,  administrator  of 
James  A.  Scott,  deceased,  were  defendants. 

In  1859,  Mary  Carter  died  in  Nottoway,  testate,  and  Travis 
H.  Epes  qualified  as  her  executor.  Early  in  1860  he  had  fully 
administered  the  estate,  except  paying  certain  legacies,  one  of 
$2,000,  being  to  Edwin  and  James  A.  Scott,  infant  grandsons  of 
testatrix.  The  will  provided,  that  if  either  of  these  legatees 
died  before  marriage,  or  without  heirs  of  his  body,  his  legacy 
should  pass  to  survivor ;  and  if  survivor  died  before  marriage 
and  without  heirs  of  his  body,  it  should  pass  to  Sarah  Cralle, 
a  daughter  of  testatrix,  if  living,  arid  if  not,  to  her  children.  In 
1859  Edwin  died,  under  age,  unmarried  and  without  issue. 
Their  guardian  died  soon  after  the  executor,  Epes,  qualified,  and 
the  place  was  not  supplied.  In  1863,  under  act  of  assembly  of 
March  5th,  of  that  year,  authorizing  fiduciaries  to  invest  funds 
in  their  hands  as  such,  in  Confederate  states  bonds,  the  executor 
obtained  from  the  judge  of  the  circuit  court  of  Nottoway  an  order 
to  invest  the  $2,000  in  such  bonds,  and  did  purchase  two  such 
bonds  of  $1,000  each.  James  A.  Scott  was  of  age  in  August, 
1863.  In  February,  1864,  the  executor  gave  him  the  two  bonds 
without  taking  from  him  a  refunding  bond,  or  other  security  for 
their  return.  In  1869  James  A.  Scott  died  unmarried  and  with- 
out issue  and  insolvent.  In  1876,  the  appellants,  children  of 
Sarah  Cralle,  who  had  died  in  1862,  filed  their  bill  against  the 
executor  and  his  sureties,  alleging  their  liability  to  them  as  re- 
maindermen under  the  will  of  the  testatrix,  for  the  amount  of 
the  said  legacy.  The  circuit  court  dismissed  the  bill.  In  1879 
the  appellants  filed  a  bill  of  review,  which  was  also  dismissed. 
From  the  decree  dismissing  the  bill  of  review,  the  plaintiffs 
appealed. 
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George  S.  Bernard,  and  B.  H.  Jones,  Jr,,  for  the  appellants. 

James  F.  Epes,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  facts  disclosed  in  the  record  are  these :  Mary  Carter  died 
in  the  year  1859,  leaving  a  will  which  was  admitted  to  record 
in  the  county  court  of  Nottoway.  At  the  July  term  1859  of 
the  said  court,  Travis  H.  Epes,  duly  qualified  as  the  executor 
of  the  will  of  said  Mary  Carter,  with  sureties  in  his  official 
bond,  in  the  penalty  of  $65,000 ;  and,  early  in  the  following 
year  (1860),  he  had  fully  administered  her  estate,  except  as  to  a 
legacy  of  $2,000,  and  other  legacies  not  necessary  to  be  men- 
tioned. 

The  said  legacy  of  $2,000  was  given  by  the  testatrix  to  her 
grandsons,  Edwin  Scott  and  James  A.  Scott,  with  the  proviso, 
that  if  either  should  die  before  marriage  without  heirs  of  the 
body,  it  should  go  to  the  survivor ;  and,  if  the  survivor  should 
die  before  marriage,  and  without  heirs  of  the  body,  it  should 
go  to  her  daughter,  Sarah  Cralle,  if  alive,  and,  if  dead,  to  her 
children.  In  1859,  Edwin  Scott  died,  before  marriage,  without 
heirs  of  his  body,  and  under  age.  In  1862,  said  Sarah  Cralle 
died,  leaving  children  who  would  be  entitled  to  the  said  legacy 
of  $2,000,  in  the  event,  that  James  A.  Scott,  the  surviving 
grandson,  should  die  before  marriage,  without  heirs  of  his  body. 
About  1869,  said  James  A.  Scott  died  unmarried,  and  without 
issue.  Whereupon  the  children  of  Sarah  Cralle,  deceased,  be- 
came entitled  to  the  said  legacy.  They  are  the  appellants  here. 
When  said  Travis  H.  Epes  qualified  as  executor  of  the  will  of 
Mary  Carter,  as  aforesaid,  both  of  the  life  tenant  legatees,  Ed- 
win Scott  and  James  A.  Scott,  were  infants ;  and,  their  guardian 
soon  dying,  there  was  no  one  to  whom  the  said  executor  could 
have  made  payment  of  the  said  legacy,  till  the  24th  of  August, 
1863,  when  said  James  A.  Scott  became  of  age.     Previous  to 
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this,  however,  the  said  executor  had  obtained  an  order  from  the 
circuit  judge  of  Nottoway,  by  virtue  of  the  act  of  assembly 
passed  March  5th,  1863,  entitled  an  "act  authorizing  fiduciaries 
to  invest  funds  in  their  hands,  in  certain  cases,  and  for  other 
purposes,"  directing  him  to  invest  the  fund  in  his  hands  in  Con- 
federate states  bonds ;  and,  accordingly,  he  did  purchase  two 
Confederate  states  bonds,  each  for  $1,000 ;  and,  on  the  15th  day 
of  February,  1864,  the  said  executor  delivered  the  said  two 
bonds  to  the  authorized  agent  of  said  James  A.  Scott,  in  full 
settlement  of  the  said  legacy  of  $2,000. 

The  said  James  A.  Scott,  life  tenant  of  the  said  legacy,  died 
insolvent;  and  the  said  executor,  having  failed  to  take  the 
proper  security  (or  any  at  all,  indeed)  from  the  said  life  tenant, 
Scott,  for  the  forthcoming,  at  his  death,  of  the  said  legacy,  to  be 
paid  over  to  the  legatees  in  remainder  under  the  said  will  of 
Mary  Carter,  was  sued  upon  his  official  bond  by  the  said  lega- 
tees in  remainder  in  the  circuit  court  of  Nottoway  county,  at  the 
March  rules,  1876. 

The  bill  of  complaint  set  forth  the  death  and  insolvency  of 
the  life  tenant,  James  A.  Scott,  and  charged  the  liability  of  the 
said  executor,  Travis  H.  Epes,  under  the  will  of  the  testatrix, 
Mary  Carter,  deceased,  to  pay  over  to  the  legatees  in  remainder 
the  said  legacy  of  $2,000,  and  prayed  for  an  account  against 
the  said  executor  and  the  settlement  of  his  administration,  and 
asked  for  a  decree  against  him  and  his  sureties  in  his  official 
bond. 

The  answer  of  the  executor  was  filed,  setting  forth  the  pay- 
ment of  the  said  two  Confederate  States  bonds,  each  for  $1,000, 
February  15th,  1864,  to  the  agent  of  the  said  James  A.  Scott  as 
a  full  discharge  of  all  liability  of  the  said  executor  for  the  said 
legacy. 

At  the  October  term,  1877,  a  decree  was  entered,  ratifying  the 
payment  of  the  said  Confederate  states  bonds  made  by  Travis  rl. 
Epes,  executor  of  the  will  of  Mary  Carter,  deceased,  to  James  A. 
Scott,  surviving  life  tenant  of  the  said  legacy  of  $2,000,  and  dis- 
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charging  hUn  and  his  sureties  from  all  liability  for  the  said 
legacy  to  the  legatees  in  remainder,  and  dismissed  the  bill  of 
complainants,  with  costs. 

At  the  September  term,  1879,  the  complainants  asked  leave 
to  file  their  bill  of  review,  which  was  controverted  by  the  re- 
spondents ;  and  at  the  April  term,  1880,  leave  was  given  them 
to  file  their  biU  of  review,  to  which  the  respondents  demurred ; 
and,  thereupon,  the  court  being  of  opinion  that  there  was  no 
error  of  law  in  the  proceedings  in  the  said  original  cause,  but 
that  the  decree  of  October,  1877,  dismissing  the  original  bill 
was  right,  and  the  proper  decree  which  ought  to  have  been  ren- 
dered in  said  cause,  sustained  the  said  demurrer  to  the  said  bill 
of  review,  and  dismissed  the  bill  of  review  with  costs,  and  ordered 
the  said  suit  of  Ferguson  and  Wife  et  dU,  v.  T,  H,  Epes,  ex'or, 
et  (ds,,  to  be  again  stricken  from  the  docket. 

We  are  of  opinion  that  the  circuit  court  erred  in  dismissing 
the  bill  of  review,  wherein  the  complainants  prayed  the  court  to 
review  and  reverse  the  decree  entered  by  the  said  court,  October 
term,  1877,  for  the  error  apparent  on  the  face  of  the  said  de- 
cree, in  declaring,  in  the  opinion  of  the  court,  that  the  payment 
made  by  T.  H.  Epes,  executor  of  Mary  Carter's  will,  to  James 
A.  Scott,  the  surviving  life  tenant  of  himself  and  Edward  Scott, 
of  the  said  Confederate  states  bonds  for  $2,000,  was  in  full  dis- 
charge of  all  liabilities  against  the  said  executor;  and  in 
dismissing  the  bill  of  complaint,  and  decreeing  costs  against 
complainants. 

The  main,  and  indeed  the  only  controversy  in  the  original 
suit,  was  the  question  of  the  liability  of  the  executor,  T.  H. 
Epes,  under  the  will  of  his  testatrix,  Mary  Carter,  deceased,  for 
the  legacy  of  $2,000,  given  for  life  to  the  Scotts,  to  the  remain- 
dermen, who  are  the  children  of  Sarah  Cralle,  deceased,  and 
the  appellants  here.  The  record  shows  that  in  July,  1860, 
twelve  months  from  the  date  of  his  qualification,  the  said  exec- 
utor held  in  his  hands  $2,000,  in  good  money,  equivalent  to 
gold,  with  which  to  pay  the  pecuniary  legacy  given  by  the  will 
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to  Edwin  and  James  A.  Scott,  for  life,  with  contingent  remain- 
der over. 

The  money  which,  in  1863,  he  paid  for  the  two  Confederate 
states  bonds,  was  neither  Confederate  money  "tri  hand"  nor  re- 
ceived by  him  in  due  course  of  his  trust,  within  the  meaning  of 
the  act  of  assembly  under  which  he  obtained  the  ex  parte  order 
t.0  purchase  the  bonds. 

It  is  true  that  from  January,  1860,  to  August,  1863,  when 
said  James  A.  Scott  was  an  infant,  there  was  no  lawful  hand  to 
whom  the  executor  could  have  paid  this  $2,000 ;  but  this  cir- 
cumstance did  not  release  him  from  liability.  A  like  defence 
was  set  up  by  the  executor  of  Peter  Crickard  in  the  case  of 
Crickard*8  Executor  v.  Crickard's  Legatees^  25  Gratt.  410. 
Judge  Christian,  delivering  the  opinion  of  the  court  in  that 
case,  said :  "  The  law  makes  it  the  duty  of  an  executor,  after  he 
has  paid  the  debts  of  his  decedent's  estate,  to  pay  over  the  lega- 
cies bequeathed  by  the  will  to  those  entitled  to  receive  them, 
within  a  reasonable  time.  If  the  legatees  are  so  situated,  or 
from  any  other  cause  there  is  no  hand  to  receive  the  legacies 
from  the  executor,  then  it  is  his  plain  duty  to  invest  the  fund 
in  safe  interest-bearing  securities,  to  await  the  time  when  they 
can  be  paid  over  to  the  legatees.  If  the  executor  fails  to  do 
this,  and  retains  the  money  in  his  own  hands,  he  thereby  be- 
comes a  debtor  to  the  legatee,  chargeable  with  legal  interest ; 
and  he  cannot,  any  more  than  any  other  debtor,  discharge  his 
debt  in  a  depreciated  currency,  when  he  received  a  sound  cur- 
rency, but  must  pay  in  the  same  currency  which  came  into  his 
hands,  or  in  one  of  equal  value." 

More  than  three  years  after  this  executor  of  Mary  Carter's 
will  received  this  legacy  of  $2,000  in  gold,  or  its  equivalent,  and 
after  all  the  debts  had  been  paid,  and  the  estate  fully  adminis- 
tered, except  this  legacy,  he  obtained  an  ex  parte  order,  made 
in  vacation  and  without  notice,  giving  him  leave  to  invest  this 
legacy  in  Confederate  bonds,  even  then  well  nigh  worthless ; 
and  then  made  haste  to  pay  these  Confederate  bonds  over  to  the 
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life  tenant,  James  A.  Scott,  (who  had  just  become  of  age)  in  full 
discharge  of  his  whole  liability,  even  over  to  the  legatees  in  re- 
mainder. It  is  true,  that  Scott,  it  seems,  took  the  bonds  in 
discharge  of  his  right  to  be  paid  in  gold,  and  gave  a  receipt  in 
fall  for  the  legacy  of  $2,000  to  the  executor ;  but  this  transaction 
did  affect,  and  could  affect,  no  one  else  of  the  parties  interested 
but  himself 

The  purchase  by  the  executor,  Epes,  of  the  Confederate  states 
bonds  in  1863,  with  trust  funds  that  had  been  in  his  hands  for  over 
three  years,  was  a  devastavit  of  the  fund,  and  the  receipt  given 
him  by  Scott,  the  life  tenant  of  the  legacy  of  $2,000,  could  not 
affect  the  right  of  the  legatees  in  remainder;  and  this  would  be 
true,  even  if  he  had  paid  the  said  Scott  in  gold,  for  it  was  his 
duty  to  have  taken  from  him  (in  any  event)  ample  and  good 
security  for  the  forthcoming  of  the  $2,000  legacy  to  the  legatees 
in  remainder,  upon  the  event  of  Scott's  death,  unmarried  and 
without  issue  of  his  body. 

The  decree  of  the  circuit  court  of  Nottoway,  appealed  from,  of 
April,  1880,  dismissing  the  bill  of  review  filed  by  appellants, 
must  be  reversed  and  annulled  for  the  reasons  stated;  and  this 
court  is  further  of  opinion,  that  there  was  error  in  the  decree  of 
the  said  court  of  October,  1877,  and  that  it  must  be  reversed  and 
annulled,  with  costs.  And  this  cause  is  remanded  to  the  said 
circuit  court,  with  directions  to  reinstate  the  original  cause  on 
its  docket,  and  to  proceed  according  to  the  views  herein  ex- 
pressed. 

The  decree  is  as  follows  : 

The  court  is  of  opinion  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  decree  of  the  circuit  court  of  April, 
1880,  dismissing  the  plaintiffs'  bill  of  review,  was  absolutely 
erroneous ;  and  that  the  decree  of  September  term,  1877,  dis- 
missing the  original  bill  of  the  plaintiffs  in  the  cause  was  also 
erroneous.  This  court  being  of  opinion  that  the  defendants  are 
Vol.  Lxxvn — 64 
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liable  to  the  plaintiflfs  for  the  legacy  of  $2,000,  bequeathed  ia 
the  will  of  Mary  Carter  to  Edwin  Scott  and  James  Scott  for  life, 
and  in  default  of  issue  of  the  body,  of  the  said  Edwin  Scott  and 
James  Scott,  then  to  the  daughter  of  testatrix,  Sarah  Cralle,  if 
alive,  and,  if  not,  to  her  children ;  and  that  the  said  circuit 
court  should  have  decreed  against  the  said  defendants,  in  favor 
of  the  said  plaintiffs  the  said  $2,000,  with  interest  from  the  date 
of  the  death  of  James  A.  Scott. 

It  is  therefore  decreed  and  ordered  that  for  the  errors  aforesaid 
the  decrees  be  reversed  and  annulled;  and  that  the  appellants 
recover  against  the  appellees  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  here;  and  it  is  ordered  to  be  cer- 
tified to  the  said  circuit  court  of  Nottoway  county,  with  instruc- 
tion to  said  court  to  decree  the  payment  of  the  said  $2,000  by 
the  defendants  to  the  plaintiffs,  with  interest  as  aforesaid ;  which 
is  ordered  to  be  certified  to  the  said  circuit  court. 

Decree  reversed. 
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Pettyjohn's  Ex'or  and  ai^.  v.  Woodroof's  Ex'or. 

May  loth,  1883. 

I.  ^ ILLS— Construction— Limitaiion  on  failure  of  issue — Remaindermen — 
Case  at  bar. — P.,  dying  in  1822,  by  his  will  divides  his  estate  between 
his  six  children  and  his  grandson,  W.,  giving  each  one-seventh,  and 
providing  that  W.'s  share  should  be.  under  management  of  trustees,  for 
his  use  until  he  shall  reach  twenty-one  years  of  age,  or  marry,  and  that 
in  case  W.  die  leaving  no  issue  of  his  body,  his  share  and  its  increase 
shall  go  to  testator's  six  children,  or  their  representatives.  W.  never 
manied,  but  reached  twenty-one  years  of  age,  received  his  share,  and 
died  in  1875,  without  issue  of  his  body,  leaving  a  large  estate. 
Hbld: 

1.  W.  took  a  life  estate  in  his  share,  remainder  to  P.*s  children,  or 

their  representatives,  contingent  upon  W.'s  dying  without  issue  of 
his  body ;  W.*s  estate  is  liable  for  all  the  property  so  received  by 
him. 

2.  If  any  of  said  property  remained  in  kind  at  his  death,  it  passes  in 

kind  to  remaindermen.  If  he  had  converted  any,  his  estate  is 
liable  for  its  value,  with  interest  from  his  death.  But  for  such 
slaves  as  died  or  were  emancipated  in  his  possession,  his  estate  is 
not  liable.  For  the  proceeds  of  such  slaves  as  he  may  have  sold, 
his  estate  is  liable,  notwithstanding  their  subsequent  emanci- 
pation. 
3.  Remaindermen's  claim  is  not  barred  by  the  statute  of  limitations. 
They  had  no  cause  of  action  until  W.'s  death.  That  occurred  in 
1875.  Their  suit  was  brought  in  1877. 
•  4.  They  had  no  vested  right  in  the  slaves  or  other  property,  until 
death  of  life  tenant  without  issue ;  and  before  that  event  they  can- 
not be  held  to  have  acquiesced  in  any  act  concerning  same ;  and 
no  charge  of  laches  can  attach  to  them. 
5.  The  policy  of  the  law  concerning  the  speedy  and  absolute  vesting 
of  estates,  has  no  application  to  this  case.  The  terms  of  the  will 
were  within  the  policy  of  the  law. 
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Appeal  from  decree  of  circuit  court  of  city  of  Lynchburg  ren- 
dered May  17th,  1879,  in  a  suit  wherein  Jesse  M.  Pettyjohn  and 
Joseph  Pettyjohn,  executors  of  Joseph  Pettyjohn,  deceased, 
Charles  Pettyjohn,  administrator  of  G.  W.  Pettyjohn,  deceased, 
William  H.  Curie,  administrator  of  William  Pettyjohn,  de- 
ceased, C.  T.  Hill,  administrator  of  Wyatt  Pettyjohn,  deceased, 
and  also  of  Elizabeth  Wells,  deceased,  and  Eliza  C.  Ridgeway, 
Rhoda  Ridgeway,  and  Harriet  Ridgeway,  executrices  of  Mary 
or  Polly  Ridgeway,  deceased,  are  complainants,  and  John  W. 
Daniel,  executor  of  Seth  Woodroof,  deceased,  is  defendant. 

William  Pettyjohn  at  his  death,  in  1822,  left  a  widow,  four 
sons,  two  daughters,  and  a  grandson,  then  an  infant.  His 
estate  consisted  of  land,  slaves,  perishable  property,  and  money. 
His  will  was  recorded  in  Amherst.  By  it  he  provided  for  his 
widow  a  life  estate.  Subject  thereto,  he  bequeathed  one-seventh 
of  his  estate  to  each  of  his  children  and  one-seventh  to  his 
grandson.  The  fifth  and  sixth  clauses  of  his  will  are  as  fol- 
lows : 

"Fifthly.  It  is  my  will  and  desire  that  in  case  any  of  my 
children  should  marry  and  die  without  leaving  lawful  issue, 
then  the  share  of  such  child  so  dying  without  lawful  issue  shall 
revert  back  to  my  surviving  children  to  be  equally  divided  be- 
tween them. 

"  Sixthly.  It  is  my  will  and  desire  that  the  share  of  my  estate 
hereby  given  to  my  grandson,  Seth  Woodroof,  be  continued  un- 
der the  direction  and  management  of  my  executors  as  trustees 
to  his  use  till  he  arrives  at  the  age  of  twenty-one  years,  or 
marry,  and  in  case  he  should  die  leaving  no  issue  of  his  body, 
then  his  said  share  and  its  increase  to  be  equally  divided  be- 
tween my  children,  William,  Wyatt,  Joseph  and  George  W. 
Pettyjohn,  and  my  daughters,  Polly  Ridgeway  and  Elizabeth 
Wills,  or  their  legal  representatives." 

Seth  Woodroof  never  married.  He  died  in  Lynchburg  the 
4th*of  August,  1875,  "leaving  no  issue  of  his  body."  He  left 
a  large  estate,  real  and  personal.     From  the  executors  Seth 
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Woodroof  received  $1,678  in  money  and  thirteen  slaves,  which 
he  sold  for  about  $10,000. 

The  plaintiffs  claimed  th^t  on  the  death  of  Seth  Woodroof 
the  contingency  happened  on  which  his  share  under  the  will 
passed  to  the  testator's  children  ;  that  with  the  contingency  pre- 
scribed, he  held  a  resulting  trust  for  them,  and  when  he  con- 
verted some  of  the  slaves  into  money  and  appropriated  it  to  his 
own  use,  the  remaindermen  acquired  the  right  to  take  the  pro- 
ceeds of  the  sale  instead  of  the  slaves.  At  the  hearing  the 
circuit  court  decreed  that  Seth  Woodroof,  upon  attaining  the  age 
of  twenty-one  years,  became  entitled  to  his  share  of  the  estate 
of  William  Pettyjohn,  deceased,  absolutely,  without  any  restric- 
tion or  limitation ;  and  if  this  was  not  so,  the  contingent  re- 
maindermen would  be  entitled  to  so  much  only  of  the  property 
bequeathed  to  Seth  Woodroof  as  remained  in  kind  at  his  death, 
and  that  the  plaintiffs'  bill  be  dismissed  and  that  they  pay  to 
the  defendant  his  costs. 

From  this  decree  the  plaintiffs  obtained  an  appeal  from  one 
of  the  judges  of  this  court. 

The  positions  taken  by  the  defendant  are  set  out  in  the  court's 
opinion. 

Edward  S.  Browriy  for  the  appellants. 

The  court  erred : 

First  In  holding  that,  on  Seth  Woodroof 's  attaining  the  age 
of  twenty-one  years,  his  title  to  his  share  of  the  estate  of  Wil- 
liam Pettyjohn,  deceased,  became  absolute — without  any  restric- 
tion or  limitation. 

Second.  In  holding  that,  if  the  first  proposition  were  not  true, 
the  children  of  the  testator  would  be  entitled,  only,  to  such 
property  in  Seth  Woodroof 's  share,  as  remained  in  kind  at  his 
death. 

Third.  In  not  ruling  that  this  suit  is  not  barred  by  limi- 
tations. 
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Fourth.  In  dismissing  the  bill,  and  decreeing  that  the  plain- 
tiffs pay  the  costs. 

First.  The  attaining  of  the  age  of  twenty-one  years,  did  not 
make  the  title  of  Seth  Woodroof  to  his  share  of  the  estate  of 
William  Pettyjohn,  deceased,  absolute. 

In  the  sixth  clause,  the  testator  manifests  two  leading  pur- 
poses— one,  as  to  the  custody  of  the  share  of  his  grandson  during 
his  minority,  or  till  his  marriage,  and  the  other,  as  to  the  dispo- 
sition of  his  share,  if  he  should  die  leaving  no  issue.  As  to  its 
custody,  he  says :  "It  is  my  will  and  desire,  that  the  share  of 
my  estate  hereby  given  to  my  grandson,  Seth  Woodroof,  be  con- 
tinued under  the  direction  and  management  of  my  executors,  as 
trustees  to  his  use,  till  he  arrives  at  the  age  of  twenty-one  years, 
or  marry/' 

This  clause  marks  the  duration  of  the  trusteeship — nothing 
more. 

In  expressing  his  other  purpose,  the  testator  says :  "  And  in 
case  he  should  die  leaving  no  issue  of  his  body,  then  his  said 
share  and  its  increase  to  be  equally  divided  between  my  children." 
The  only  period  here  mentioned,  is  the  time  when  Seth  Wood- 
roof shall  die,  and  the  contingency  is,  his  dying  leaving  no 
issue.  No  matter  when  his  death  might  occur,  the  simple  ques- 
tion would  be,  did  he  die  leaving  no  issue?  If  so,  then  the 
<5ontingency  happened  on  which  his  share  was  limited  to  the 
testator's  children.  This  construction  is  much  strengthened 
by  referring  to  the  fifth  clause — "in  case  any  of  my  chil- 
dren should  marry  and  die,  without  leaving  lawful  issue,  then 
the  share  of  such  child,  so  dying  without  lawful  issue,  shall 
revert  back  to  my  surviving  children."  Here,  the  testator 
manifests  the  general  intention  to  keep  his  estate  in  the  hands 
of  his  children,  and  the  dying  "  without  leaving  lawful  issue"  is 
not  confined  to  any  particular  period,  but  extends  over  the  whole 
life  of  each  child.  If  we  read  the  sixth  clause,  in  the  light  of 
the  general  intention  manifested  in  the  fifth,  we  see  the  same 
limitation  as  to  the  share  of  his  grandson,  which  he  prescribed 
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as  to  the  shares  of  his  children,  running  through  the  whole  life 
of  his  grandson,  as  it  did  through  the  whole  life  of  each  child. 

Second.  When  Seth  Woodroof  died  leaving  no  issue,  the 
children  of  the  testator  became  entitled  to  the  same  amount  of 
money  that  he  received  from  the  executors,  and  to  the  same 
amount  of  money  that  he  received  on  the  sale  of  the  slaves. 

In  Hyde  v.  Parrot^  2  Vernon,  331,  the  court  said:  "Where 
pergonal  chattels  are  devised  for  a  limited  time,  it  shall  h\t.  in- 
tended  the  use  of  them  only,  and  not  the  devise  of  the  tlung 
itself."    Fearne  on  Remainders,  414. 

In  Forest  v.  Elwes^  4  Ves.  Jr.  492,  a  trustee  without  authority 
sold  stock.  The  court  said:  "The  cestui  que  trust  has  an  option 
to  have  either  the  stock  or  the  money  produced  by  it,  witli  in- 
terest." Pocock  V.  Beddington,  5  Ves.  Jr.  794 ;  Bate  v.  Scales, 
12  Ves.,  Jr.,  402;  Docker  v.  Somes,  2  Mylne  &  Rem.  655. 

In  Tabb  v  Cabell,  17  Gratt.  160,  Landen  Cabell,  the  testator, 
bequeathed  several  slaves  to  his  widow  for  life,  remainder  to  his 
childen.  She  sold  one  of  the  slaves.  The  court  said:  "In  the 
view  of  a  court  of  equity,  Mrs.  Cabell,  as  tenant  for  life  of  the 
slaves  bequeathed  to  her  for  life,  remainder  to  her  children,  was 
regarded  as  a  trustee.  The  sale  of  Lucinda  was  a  breach  of 
trust,  if  the  remaindermen  did  not  consent  to  it ;  and  upon  the 
well  settled  principles  of  equity,  the  parties  entitled  in  remain- 
der after  her  death  had  a  right,  as  cestui  que  trust,  at  thmr 
option,  if  nothing  more  had  happened  than  the  sale  of  Lueinda, 
to  assert  their  claim  to  her,  in  the  hands  of  the  purchaser,  or  to 
hold  Mrs.  Cabell  responsible  to  them  for  her  value." 

In  Brotvn  v.  Lambert,  33  Gratt.  264,  under  a  deed  executed 
in  1828,  Edmondson  and  wife  had  a  life  interest  in  a  number  of 
slaves,  with  remainder  to  their  children  and  the  descendants  of 
8uch  of  their  children  as  should  die  during  their  lives,  Ed- 
mondson sold  several  of  the  slaves.  He  died  in  1872,  and  his 
wife  in  1874.  The  remaindermen  sued  to  recover  the  proceeds 
of  the  sale  of  the  slaves  sold  by  the  life  tenant.  For  the  defence 
it  was  contended  that  the  right  of  proi)erty  in  slaves  was  de- 
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stroyed  by  their  emancipation,  before  the  termination  of  the  life 
estate  and  before  the  rights  of  the  remaindermen  vested,  and 
that  the  remaindermen  could  not  have  been  damaged  by  the 
sale. 

Judge  Burks,  delivering  the  opinion  of  the  court,  said,  "that 
where  a  trustee  commits  a  breach  of  trust,  by  a  sale  of  the 
trust  subject  without  authority,  the  cestui  que  trust  (beneficiary) 
may,  at  his  option,  disaffirm  the  sale,  and  pursue  the  property 
in  the  hands  of  a  volunteer,  or  a  purchaser  ibr  value  with  notice 
of  the  trust,  or  he  may  affirm  the  sale,  and  resort  to  the  pro- 
ceeds in  the  hands  of  the  trustee."  And  he  said,  *'the  sale  by 
him  (Edmondson)  was  of  the  absolutie  estate  in  the  slaves.  This 
is  shown  by  the  prices  obtained  and  otlier  circumstances.  It 
was,  therefore,  a  palpable  breach  of  trust,  and,  upon  the  princi- 
ples already  enunciated,  he  was  accoufltable  therefor  to  the 
remaindermen,  who  stood  in  relation  to  him  as  cestui  que  trust/' 
And,  also,  "we  are,  therefore,  of  opinion,  that  the  claim  of  the 
appellants  is  not  aflTected  by  the  general  emancipation  of  slaves 
which  occurred  as  one  of  the  results  of  the  war.'' 

.Third.  This  suit  is  not  barred  by  the  statute  of  limitations. 

The  defendant  pleaded  to  the  bill  as  follows:  "4nd  for  plea 
says,  that  the  cause  of  action  therein  alleged  was  barred  by  the 
statute  of  limitations  for  many  years  before  the  institution  of  this 
suit,  and  said  defendant  relies  on  this  defence  and  plea  as  to  all 
matteis  in  said  bill  contained." 

In  Wilson  v.  Buchanan,  7  Gratt.  344,  the  court  said:  "A 
slave  is  given  to  one  for  life,  with  remainder  to  another.  No 
possession  of  the  third  person,  during  the  life  of  the  tenant  for 
life,  no  matter  how  long  or  how  adverse,  will  bar  the  action  of 
the  remainderman ;  and  for  this  reason,  that  the  remainderman 
had  no  cause  of  action  until  the  death  of  the  tenant  for  life." 

In  Ball  V.  Johnson,  8  Gratt.  281,  it  was  held,  that  "the  statute 
of  limitations  does  not  commence  to  run  against  the  owners  of 
the  remainder  in  slaves,  in  favor  of  the  purchaser  of  the  life 
estate,  until  the  death  of  the  life  tenant." 
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In  Layne  v  Norris,  16  Gratt  236,  the  decision  is  given  in  the 
syllabus  as  follows:  "A  life  tenant  of  a  slave  sells  her  life  in- 
terest and  dies.  The  purchaser  continuing  to  hold  the  slave 
does  not  hold  under,  but  adversely  to  the  remainderman,  and 
the  statute  commences  to  run  on  the  death  of  the  life  tenant/' 

See  also  Kenny  v.  Kenny,  25  Gratt.  293,  and  Cross  v.  Cross,  4 
Gratt.  258. 

John  W,  Daniel,  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

William  Pettyjohn  died  in  1822,  and  his  will  was  proved  and 
recorded  in  Amherst  county,  in  the  same  year.  The  testator, 
after  providing  for  his  widow,  divided  his  estate  equally  be- 
tween his  six  children  surviving  him,  and  his  grandson,  Seth 
Woodroof,  an  infant  son  of  a  deceased  daughter — that  is,  one- 
seventh  to  each.  As  to  the  shares  of  his  surviving  children,  he 
provided  that  if  any  of  the  children  should  die  without  leaving 
lawful  issue,  then  the  share  of  such  child  so  dying  should  revert 
back  to  the  surviving  children  of  the  testator.  And  as  to  his 
infant  grandson,  above  named,  he  provided  that  his  share 
should  be  continued  under  the  direction  and  management  of 
his  executors,  as  trustees,  to  his  use  until  he  should  attain  the 
age  of  twenty-one  years,  or  marry — and  then  provided  as  to  his 
share  as  he  had  provided  with  reference  to  thd  shares  of  his, 
the  testator's,  six  children,  that  in  case  the  said  grandchild 
should  die,  leaving  no  issue  of  his  body,  then  his  share  and  its 
increase  to  be  equally  divided  among  his  six  children  above 
mentioned,  who  survived  him,  or  their  legal  representatives. 

The  grandchild  aforesaid  grew  to  full  age,  received  his  share 
of  the  estate  from  the  executors,  and  died  unmarried  and  with- 
out issue  of  his  body,  and  left  a  large  estate,  real  and  personal. 
His  death  occurred  in  the  city  of  Lynchburg,  in  the  year  1875, 
and  the  appellee  qualified  as  his  executor.  Whereupon  the 
Vol.  Lxxvn — 65 
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appellants,  who  are  the  legal  representatives  of  the  said  six 
children  of  the  said  testator,  William  Pettyjohn,  deceased,  filed 
their  bill  in  the  said  circuit  court  of  Lynchburg,  against  the 
personal  representative  of  said  Seth  Woodroof,  who  is  the  ap- 
pellee here,  claiming  that  the  estate  of  Seth  Woodroof  was 
liable  to  them  under  the  will  of  the  said  William  Pettyjohn, 
for  such  estate  as  Seth  Woodroof  had  received  from  his  grand- 
father's esta-te ;  claiming  that  on  the  death  of  said  Seth  Wood- 
roof, the  contingency  happened  on  which  the  share  he  took 
passed  to  the  children  of  the  testator,  William  Pettyjohn ;  that 
with  the  contingency  prescribed,  he  held  a  resulting  trust  for 
them,  and  when  he  converted "  some  of  the  slaves  into  money, 
and  appropriated  it  to  his  own  use,  the  remaindermen  acquired 
the  right  to  take  the  proceeds  of  the  sales  instead  of  the  slaves 
themselves.  On  the  Hth  day  of  May,  1879,  the  circuit  court 
decided  that  "Woodroof,  upon  attaining  the  age  of  twentj-one 
years,  became  entitled  to  his  share  of  the  estate  of  William 
Pettyjohn,  absolutely,  without  any  restriction  or  limitation, 
and  that  if  this  was  not  so,  the  remaindermen  would  be  entitled 
to  80  much  only  of  the  property  bequeathed  to  Seth  Woodroof 
as  remained  in  kind  at  his  death,"  and  dismissed  the  bill  of  the 
plaintiffs. 

It  wafi  error  to  decree  that  Seth  Woodroof  took  under  the  will 
of  his  grandfather  his  share  of  the  estate  in  absolute  property, 
because  the  will  directed  that  if  he  died  without  issue  of  his 
body  the  property  should  pass  to  testator's  six  children ;  and 
Seth  Woodroof  did  die  without  issue  of  his  body,  so  his  share 
which  he  held  for  life  passed  to  the  said  six  children  of  testator 
under  the  said  will.  His  attaining  twenty-one  years  of  age  was 
the  contingency  upon  the  happening  of  which  the  executors 
were  to  deliver  the  property  to  him,  before  that  time  to  be  held 
for  his  use,  and  after  that  time  to  be  held  by  him  for  life  only^ 
if  he  should  die  without  issue  of  his  body ;  and  as  he  did  die 
without  issue  of  his  body,  the  share  bequeathed  to  him  passed 
to  the  six  children  of  the  testator,  or  their  legal  representatives, 
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and  the  appellants,  who  are  their  legal  representatives,  are  en- 
titled under  the  will  to  demand  and  receive  it. 

The  estate  of  Seth  Woodroof,  the  grandson,  was  limited  in 
exactly  the  same  way  that  the  share  of  each  child  was  limited, 
and  it  is  difficult  to  account  for  the  strange  error  into  which  the 
court  went  The  provisions  of  the  will  are  perfectly  plain  and 
unambiguous. 

The  circuit  court  erred  in  holding,  moreover,  that  if  the  re- 
maindermen took  the  estate  of  the  said  life  tenant  at  all,  they 
only  took  such  as  remained  in  kind  at  the  death  of  the  life 
tenant.  Such  a  ruling  would  absolutely  destroy  in  most,  or 
certainly  very  many  cases,  the  entire  interest  of  the  remainder- 
men, and  also  defeat  the  provisions  of  the  will  as  to  the  life 
tenant.  If  the  estate  consisted  of  money,  as  this  in  part  did, 
the  life  tenant  could  make  no  use  of  it  if  he  kept  it  in  kind ; 
and  if  he  invested  it,  the  remaindermen  would  make  nothing 
because  it  did  not  remain  in  kind.  The  decree  of  the  circuit 
court  is  equally  erroneous  as  to  the  slave  property.  If  the  life 
tenant  kept  anything  he  received  in  kind  until  his  death  with- 
out issue  of  his  body,  then  it  passed  in  kind ;  but  if  he  converted 
any  of  the  estate  to  his  own  use,  then  his  estate  at  his  death  is 
liable  for  the  value  of  the  property  so  converted  at  his  death 
without  issue — that  is,  his  personal  representative  is  liable  to  the 
remaindermen  or  their  legal  representatives,  the  appellants,  for 
the  sum  he  sold  the  slaves  for,  with  interest  only  from  the  date 
of  his  death.  See  Tabb  v.  Cabell,  17  Gratt.  160 ;  Fearne  on  Re- 
mainders, 414 ;  Martin  v.  Grreen,  1  Georgia  Decisions,  109 ; 
Brown  v.  Lambert,  33  Gratt.  364.  In  this  last  case  the  court 
said :  "  Where  a  trustee  commits  a  breach  of  trust  by  a  sale  of 
the  trust  subject  without  authority,  the  cestui  que  trust  may  at 
his  option  disaffirm  the  sale  and  pursue  the  property  in  the 
hands  of  a  volunteer  or  a  purchaser  for  value  with  notice  of  the 
trust,  or  he  may  affirm  the  sale  and  resort  to  the  proceeds  in  the 
hands  of  the  trustee.''  This  was  a  case  like  the  one  in  hand — of 
the  sale  of  a  slave  by  the  life  tenant  and  a  suit  to  recover  the 
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value  of  the  slave  after  emancipation.     See  also  Oliver  v,  Pia4:t, 
2  Howard,  333-401. 

The  case  of  Moorman  v.  Smoot,  28  Gratt.,  is  a  similar  case. 
This  court  there  held  the  remaindermen  entitled  to  recover  the 
value  of  the  slaves  notwithstanding  their  subsequent  emancipa- 
tion. 

See  also  Kenny  v.  Kenny ^  25  Gratt.,  and  Cross  v.  Cross,  4 
Gratt.  The  appellee  seeks  to  defend  the  claim  of  appellants 
upon  the  ground  of  the  statute  of  limitations.  This  defence  is 
equally  without  avail  to  the  appellee.  The  appellants  had  no 
cause  of  action  until  the  death  of  the  life  tenant  without  issue ; 
that  occurred  in  1875,  and  appellants  filed  their  bill  in  1877. 
In  less  than  two  years  after  the  right  of  action  accrued  the  suit 
was  brought,  and  so  the  claim  of  the  appellants  is  not  barred 
by  the  statute  of  limitations. 

The  appellants  had  no  right  in  the  slaves  or  other  property 
until  the  death  of  life  tenant  without  issue.  Before  the  hap- 
pening of  that  contingency  they  cannot  be  held  to  have  acqui- 
esced in  any  act  concerning  the  same,  and  no  charge  of  laches, 
for  like  reason,  can  attach  to  them.  Since  their  right  of  action 
accrued,  they  have  been  prompt  and  diligent  in  the  assertion 
of  their  claims. 

The  policy  of  the  law  concerning  the  speedy  and  absolute 
vesting  of  estates,  has  no  application  to  this  case.  The  terms 
of  the  will  were  within  the  policy  of  the  law,  and  there  is  no 
aid  for  the  appellees  in  that  defence. 

Upon  the  whole  case,  we  are  of  opinion  that  the  decree  of 
the  circuit  court  aforesaid  should  be  reversed  and  annulled. 
And  the  cause  must  be  remanded  to  the  circuit  court  of  Lynch- 
burg for  further  proceedings  to  be  had  therein,  in  accordance 
with  the  foregoing  views,  and  an  account  to  be  taken  of  the 
amount  of  the  share  received  by  Seth  Woodroof,  deceased,  of  his 
grandfather's  estate,  with  interest  from  the  date  of  the  death  of 
said  Woodroof.  Such  slaves  as  died,  or  were  emancipated,  con- 
stitute no  charge  on  his  estate,  if  he  had  not  converted  them  to 
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his  use.  But  his  estate  should  be  held  liable  for  such  money  as 
he  so  received,  and  for  the  value  of  such  slaves  or  other  pro- 
perty as  he  converted  during  the  pendency  of  his  life  tenancy. 

Leuns,  P.,  and  Richardson^  «/.,  dissented. 

The  decree  is  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  arguments  of  counsel,  is  of 
opinion  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  plaintiffs  are  entitled  under  the  will  of  William  Petty- 
john, deceased,  to  the  share  of  Seth  Woodroof  under  the  said 
will,  and  that  the  decree  aforesaid  is  absolutely  erroneous.  In- 
stead of  said  decree,  the  said  circuit  court  should  have  entered 
a  decree  directing  an  account  of  the  legacy  received  by  Seth 
Woodroof  under  the  will  of  William  Pettyjohn,  deceased,  of 
the  sale  by  him  of  slaves  embraced  in  said  legacy  and  the  pro- 
ceeds thereof,  and  should  have  decreed  the  payment  of  the 
amount  so  ascertained  by  the  defendant  to  the  plaintiffs,  and 
ordering  the  payment  by  the  defendant  to  the  plaintiffs  of  their 
costs  by  them  expended  in  the  prosecution  of  their  claims  in  this 
cause  in  the  said  circuit  court. 

It  is  therefore  decreed  and  ordered  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appellee  pay  to  the  appel- 
lants their  costs  by  them  about  the  prosecution  of  the  appeal 
aforesaid  here  expended. 

And  this  cause  is  remanded  to  the  said  circuit  court  of  Lynch- 
burg for  further  proceedings  to  be  had  therein  in  order  to  a  final 
decree  in  the  cause  in  conformity  with  the  opinion  and  principles 
herein  expressed  and  declared;  which  is  ordered  to  be  certified 
to  the  said  circuit  court. 

Decree  reversed. 
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Childrey  and  ALS.  V.  Rady  and  ai^. 

May  nth,  1883. 

1.  Board   of   Education— Or/^^jw—Z^c^zc^^rj.— Constitution,   art.    viii,  I  2, 

constitutes  the  governor,  attorney-general  and  superintendent  of  public 
instruction,  a  board  of  education  for  the  state.  Act  approved  nth  July, 
1870,  (Code  1873,  ch.  78,  2  7,  clause  4,)  empowers  this  board  to  appoint 
and  remove  district  school  trustees,  until  otherwise  provided,  and  ap- 
plies as  well  to  cities  and  towns  as  to  counties. 

2.  Idem— 5V:A<7<7/  trustees — Counties — Cities  and  toztms. — By  act   approved 

nth  January,  1877,  (Acts  1876-7,  ch.  12,  p.  9,)  .said  clause  4  is  repealed  as 
to  counties,  and  the  power  of  the  board  of  education  to  appoint  and 
remove  trustees  therein,  ceased  after  ist  July,  1877 ;  but  not  so  as  to 
cities  and  towns;  as  to  which  the  then  law  still  prevails,  and  is  found  in 
Code  1873,  ch.  79,  §  7.  By  said  J  7,  the  right  of  the  board  of  education 
is  recognized  to  appoint  originally  all  the  school  trustees  in  cities.  The 
city  councils  are  authorized  to  supply  any  vacancies  which  may  exist  or 
occur  in  the  school  board,  within  sixty  days  after  their  occurrence,  pro- 
vided, however,  the  city  council,  as  soon  as  practicable  after  the  passage 
of  this  act  (31st  March,  1871,)  shall  designate  which  of  the  trustees  then 
in  office  shall  go  out  at  the  end  of  one,  which  at  the  end  of  two,  and 
which  at  the  end  of  three  years.  That  section  concludes  thus:  Should 
the  city  council  in  any  case  fail  to  act  within  the  time  prescribed  (sixty 
days,)  "it  shall  be  the  duty  of  the  board  of  education  to  fill  the  vacancy 
Of  viicniH  ies  without  further  delay." 
3»  ScncMiL  Jkvst^^s— Classijication— Vacancies.— W\i\\QUi  the  classifica- 
tion re(]uired,  there  could  be  no  regular  plan  of  succession  to  the 
trut^teeslijps.  At  the  end  of  three  years  from  the  original  appointment, 
the*  tcrm^  ')f  office  of  all  the  trustees  expired,  and  it  became  the  duty  of 
the  board  of  education  to  fill  the  vacancies,  if  the  city  council  failed  to 
act  within  the  time  prescribed. 
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4.  l^^— Officers— Oath  of  office—  Vacancies.— School  trustees  are  officers, 
and  as  such  are  embraced  by  constitution,  art.  iii,  §  6,  declaring  that  "  all 
persons,  before  entering  upon  the  discharge  of  any  functions  as  officers 
of  this  state,  must  take  and  subscribe  the  following  oath  or  affirmation." 
"^is  oath  is  a  condition  precedent  to  the  discharge  of  official  duties  as 
school   trustees,  and  the  failure   to  take  this  oath  causes  a  vacancy, 
which,  unless  filled  by  the  city  council  within  the  prescribed  period, 
must  be  filled  by  the  board  of  education. 
5.  Idem — Case  al  bar.— The  school  system  as  regelated  for  cities,  went  into 
operation  in  the  city  of  R.,  in  May,  1871.    The  city  council  failed  to 
classify  the  school  trustees  as  required  by  law.    The  individual  trustees 
failed  to  take  and  subscribe  the  required  oath  of  office  before  entering  on 
the  discharge  of  their  official  duties.    The  board  of  education,  February 
17th,  1883,  appointed  C.  and  eight  others  school  trustees  for  said  city, 
"  to  fill  vacancies  caused  by  trustees  not  qualifying."    Duly  commis- 
sioned they  qualified  and  organized,  and  demanded  the  records,  &c.  of 
the  public  free  schools  of  said  city,  from  R.  and  eight  others,  who  were 
then  acting  as  such   school  trustees,  and  who  refused  to  surrender. 
Thereupon  C.  and  others  petitioned  for  a  mandamus.    The  rule  nisi 
being  served  on  R.  and  others,  they  made  return,  claiming  to  be  the 
rightful  trustees,  and  denying  that  their  offices  were  vacant ;  that  the 
oath  of  office  was  required  of  them ;   and  that  the  failure  to  take  it, 
caused  such  a  vacancy  as  the  board  of  education  could  fill.    Petitioners 
demurred  to  this  1  etum. 
Held: 

1.  School  trustees  are  required  to  take  and  subscribe  the  oath  of  office 

as  a  condition  precedent  to  entering  on  the  discharge  of  their 
official  duties,  and  the  respondents  failure  to  take  it  within  the 
prescribed  time,  caused  vacancies  in  their  trusteeships.  The 
city  council,  failing  to  act  within  the  prescribed  time,  it  became 
the  duty  of  the  board  of  education  to  appoint,  and  having  ap- 
pointed the  petitioners  they  constitute  the  lawful  board  of  school 
trustees  for  said  city. 

2.  The  demurrer  to  the  return  must  be  sustained,  and  the  writ  of 

mandamus  awarded. 

Upon  petition  for  a  writ  of  mandamus  filed  in  April,  1883, 
by  John  H.  Childrey  and  eight  others,  appointees  of  the  board  of 
education  for  the  state,  as  the  school  trustees  for  the  city  of  Kich- 
mond,  against  Charles  P.  Rady  and  eight  others  acting  school 
trustees  for  the  said  city. 

The  syllabus  indicates  and  the  opinion  sufficiently  states  the 
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facts  of  the  case  and  the  positions  taken  by  the  petitioners  and 
by  the  respondents. 

F,  S.  Blair,  Attorney-General,  for  the  petitioners. 

JV.  W,,  and  B,  T,  Crump,  for  the  respondents. 

KicHARDSON,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners,  John  H.  Childrey,  Kowland  Hill,  JeflFejson 
Powers,  John  W.  Fisher,  Richard  Forrester,  V.  A.  Favier,  Henry 
Hudnall,  R  A.  Paul,  and  J.  V.  Roddy,  of  the  city  of  Richmond, 
claim  that  they  were,  on  the  17th  day  of  February,  1883,  duly 
appointed  by  the  board  of  education  for  the  state  of  Virginia 
school  trustees  for  the  city  of  Richmond,  and  that  they  therefore 
constitute  properly  the  board  of  school  trustees  for  said  city. 
And  said  petitioners  assert  that  upon  their  said  appointment 
they  respectively  took  the  oath  of  office  required  by  the  consti- 
tution and  laws  of  Virginia,  and  were  thus  duly  qualified  and 
ready  to  enter  upon  the  discharge  of  their  official  duties  as  such 
trustees.  But  they  say  they  are  prevented  from  exercising  the 
functions  of  their  said  offices  because  they  find  the  respondents, 
Charles  P.  Rady,  Wm.  H.  Williams,  A.  W.  Weddell,  R.  G. 
Cabell,  A.  R.  Courtney,  R.  W.  Powers,  M.  L.  Straus,  S.  P.  Moore, 
and  W.  R.  Bowie  in  possession  of  said  positions  of  school  trus- 
tees for  said  city,  and  performing  the  duties  and  exercising  the 
functions  thereof,  contrary  to  law  and  to  the  exclusion  therefrom 
of  said  petitioners. 

The  question  now  to  be  determined  by  this  court  arises  upon 
the  application  of  said  petitioners  for  a  writ  of  mandamus  to 
compel  delivery  by  the  respondents  to  the  petitioners  of  the  said 
offices,  together  with  all  books,  records,  papers,  and  other 
property  belonging  to  the  public  free  .schools  of  the  city  of 
Richmond. 

The  petition  of  the  applicants,  together  with  certain  exhibits 
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filed  as  part  thereof,  in  addition  to  the  circumstances  already 
detailed,  shows  that  at  a  meeting  of  the  state  board  of  education, 
composed,  as  required  by  the  constitution,  of  the  governor,  the 
attorney-general,  and  the  superintendent  of  public  instruction, 
held  at  the  office  of  said  board  on  the  3d  day  of  January,  1883, 
the  following  order  was  passed  and  a  copy  thereof  addressed  to 
the  respondents : 

"This  board  being  put  in  possession  of  the  fact  that  by  failure 
to  qualify  within  the  time  prescribed  by  law,  and  by  failure  of 
the  cjty  council  of  Richmond  to  fill  vacancies  within  the  time 
allowed  to  them  by  law,  your  places  doubtless  are  vacant.  You 
are  hereby  directed  to  take  no  further  steps  affecting  the  school 
system  of  this  city  until  the  state  board  of  education  shall  have 
decided  the  question." 

It  appears  further,  that  the  information  upon  which  the  board 
of  education  acted,  as  just  stated,  was  derived  from  E.  M.  Gar- 
nett,  superintendent  of  schools  for  the  city  of  Richmond.  In  a 
communication  from  that  officer  to  the  attorney-general,  dated 
December  29,  1882,  in  response,  it  seems,  to  a  previous  letter 
from  the  latter  to  the  former,  he,  among  other  things,  says : 
"When  I  was  appointed  superintendent  of  schools  in  this  city 
the  school  board  was  composed  of  the  following  trustees:  First 
District — Charles  P.  Rady,  Dr.  Scott,  and  A.  R.  Courtney. 
Sewnd  District — Anthony  M.  Keiley,  Judge  B.  R.  Wellibrd, 
and  R.  W.  Powers.  Third  District— M.  L.  Straus,  Dr.  S.  P. 
Moore,  and  W.  C.  Knight — none  of  whom  had  ever  taken  the 
oath  of  office.  All  of  them  had  been  elected  for  months  and  years 
before  I  came  into  office.  In  July,  18S2,  Dr.  Scott  resigned  and 
Wm.  H.  Williams  was  elected  in  his  place." 

It  further  appears,  that  on  the  li?t  day  of  March,  1883,  by  a 
communication  addressed  to  J.  H.  Peay,  Jr.,  secretary  and 
supervisor  of  school  property  in  the  city  of  Richmond,  the  peti- 
tioners gave  notice  of  their  appointment  and  qualification  accord- 
ing to  law  as  school  trustees  for  said  city,  and  claimed  that  they 
were  entitled  to  exercise  all  the  rights  and  privileges  of  such 
Vol.  lxxvii — 66 
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trusteeship,  and  demanded  that  all  the  books,  records,  papers, 
and  other  property  belonging  to  the  public  free  schools  in  said 
city  be  produced  and  surrendered  to  them. 

To  this  demand  response  was  made  refusing  compliance  (1), 
as  alleged,  for  want  of  official  notification  of  the  appointment  of 
petitioners  as  a  board  of  trustees ;  and  (2)  asserting  that  if  so 
notified  he,  the  said  Peay,  would  still  recognize,  not  the  peti- 
tioners, but  the  school  board  then  acting  and  appointed  by  the 
city  council,  until  the  question  should  be  settled  by  a  court  of 
competent  jurisdiction;  and  declining  to  recognize  any  board  of 
trustees  other  than  the  board  that  appointed  him.  Thereupon 
the  rule  nisi  was  upon  application  of  the  petitioners  awarded,  to 
which  the  respondents  make  return  and  say: 

I.  That  they  and  each  of  them  constitute,  and  are,  and  were 
at  the  date  of  the  alleged  appointment  of  said  petitioners,  the 
legal  and  rightful  school  trustees,  holding  their  places  under 
and  by  virtue  of  appointments  duly  made  by  the  council  of  the 
city  of  Richmond,  according  to  law;  which  appointments  so 
made  they  say  were  duly  accepted  by  them,  and  each  of  them, 
who  duly  qualified  thereto,  as,  they  say,  in  their  said  return  will 
appear.  They  deny  the  authority  of  the  board  of  education 
under  whose  appointment  the  petitioners  claim.  They  deny  that 
there  was  or  has  been  any  such  vacancy  in  the  said  school  board 
of  trustees  as  authorized  said  board  to  supply  the  same;  and 
they  say  if  such  vacancies  did  exist  as  are  claimed  when  said 
board  appointed,  the  jsame  could  only  be  filled  by  the  city  council, 
and  that  it  was  the  duty  of  the  board  of  education  to  inform  the 
city  council  of  such  vacancies  in  order  that  said  council  might 
fill  the  same. 

II.  The  respondents  deny  that  an  oath  of  office  was  peremp- 
torily required  by  law  of  them  as  trustees  as  a  condition  prece- 
dent to  the  discharge  of  their  duties,  and  that  a  failure  to  take 
such  oath  caused  a  vacancy  which  the  board  of  education  could 
fill. 

III.  In  the  third  place  the  respondents  say  they  were,  and 
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each  of  them  was,  duly  appointed  by  the  said  city  council,  and 
that  they  accepted  and  qualified  under  said  appointment.  That 
the  city  of  Richmond  is  and  has  been  by  law  and  by  ordinance, 
regularly  since  May  15,  18*71,  proceeding  in  conformity  with  the 
law  of  the  state  governing  and  directing  the  school  system 
established  for  cities  March  31st,  1871.  That  when  the  said  law 
of  18*71  took  effect  the  said  city  had  a  school  system  and  a  school 
board  of  its  own ;  that  the  members  of  said  school  board  were 
by  the  city  council,  as  the  statute  of  the  state  authorized,  ap- 
pointed to  the  new  school  board  of  trustees  and  assigned  to  the 
legal  districts  into  which  the  city  had  been  divided,  and  for 
specific  terms  of  office,  as  prescribed  by  law,  in  pursuance  of  the 
statute  of  1871 ;  and  they  proceeded  without  further  or  other 
qualification  to  act  as  school  trustees  under  the  state  system  of 
education,  so  that  in  fact  the  state,  as  by  the  statute  provided,  did 
adopt  the  school  board  of  said  city  as  the  school  trustees  of  the 
state,  and  exacted  of  them  no  further  or  other  qualification  than 
that  which  they  possessed  as  city  appointees. 

The  case  has  thus  been  fully  stated  that  there  may  be  no 
misapprehension  of  the  facts  or  principles  which  control  the 
court  in  the  conclusion  arrived  at.  It  is  true  the  respondents, 
under  the  third  and  last  head  above  referred  to,  give  some  de- 
tails touching  the  manner  and  time  at  which  certain  persons  of 
their  number  were  appointed  and  the  time  and  manner  of  their 
qualification,  and  these  may  hereinafter  be  referred  to;  but,  for 
all  practical  purposes,  what  has  been  stated  amounts  to  the  con- 
tention in  full,  as  well  on  the  part  of  the  petitioners  as  the  re- 
spondents. 

To  the  return  of  the  respondents  the  petitioners  demurred, 
and  the  respondents  joining  therein,  the  case  was  argued  upon 
the  demurrer  only,  and  must  so  be  determined. 

The  question  thus  raised  and  now  to  be  decided,  depends 
upon  no  difficult  orabtruse  propositions  of  law.  It  is  plain  and 
simple,  depending  solely  upon  the  letter  of  the  law  as  laid  down 
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in  our  constitution  and  certain  statutes  enacted  in  pursuance 
thereof.  By  these  we  must  be  guided  in  our  consideration  of 
the  case.  The  subject  of  free  school  education  is  one  of  absorb- 
ing general  interest.  It  has,  perhaps,  more  than  any  one  ques- 
tion of  public  concern  engaged  the  hearts  and  minds  of  patriots 
and  statesmen,  who  are  revered  in  memory,  and  whose  lives  and 
deeds  are  v/orthy  of  emulation  by  the  American  people.  The 
vast  importance  of  the  subject  engaged  the  solemn  deliberations 
of  the  framers  of  our  organic  law,  and  called  forth  commands  in 
its  behalf  plainly  foreshadowing  and  determining  a  line  of  legis- 
lative policy  deemed  highly  essential  to  the  welfare  of  the  state 
and  not  to  be  departed  from.  Hence  the  eighth  article  of  our 
constitution  is  devoted  almost  exclusively  to  the  subject. 

The  first  section  of  that  article  commands  the  general  assembly 
within  thirty  days  after  its  organization  under  the  constitution, 
and  every  fourth  year  thereafter,  to  elect  a  state  superintendent 
of  public  instruction,  who  shall  have  the  general  supervision  of 
the  public  free  school  interests  of  the  state.  And  the  officer 
thus  required  to  be  chosen,  together  with  the  governor  and 
attorney-general  of  the  commonwealth,  are  constituted  by  the 
second  section  of  said  article  a  board  of  education  for  the  state, 
upon  whom  large  powers  are  required  to  be  conferred  by  law. 
The  third  section  made  it  incumbent  upon  the  general  assembly 
at  its  first  session  under  the  constitution  to  provide  by  law  a 
uniform  system  of  public  free  schools,  and  for  its  gradual,  equal 
and  free  introduction  into  all  the  counties  of  the  state. 

In  prompt  obedience  to  this  mandate  of  the  constitution  the 
general  assembly  at  its  first  session  thereunder  (1869- 70)  passed 
an  act  to  inaugurate  the  educational  system ;  the  first  section 
of  which,  in  the  language  of  the  constitution,  declares  "  there 
shall  be  established  and  maintained  in  this  state  a  uniform  sys- 
tem of  public  free  schools.''  Code  1873,  chapter  78,  section  1. 
In  further  obedience  to  the  constitutional  requirement  the  second 
section  of  said  act  provides  that  the  public  free  school  system 
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shall  be  administered  by  a  board  of  education,  a  superintendent 
of  public  instruction,  county  superintendents  of  schools,  and 
district  school  trustees.  Upon  each  of  these  authorities,  charged 
with  the  administration  of  the  school  system,  most  important 
powers  are  conferred  and  duties  imposed.  These  duties  need  not 
here  be  carefully  enumerated.  Among  the  duties  imposed  upon 
the  board  of  education  is  that  conferred  by  the  fourth  clause  of 
the  seventh  section,  of  appointing  and  removing  district  school 
trustees  until  otherwise  provided.  This  clause  has  since  been 
repealed,  as  will  be  hereinafter  shown ;  and  in  that  connection 
it  will  be  important  to  note  to  what  extent,  if  any,  for  the  pur- 
poses of  this  case  its  repeal  has  any  operative  effect. 

The  very  title  as  well  as  the  gerjeral  scope  of  the  act  of  1869- 
'70,  the  same  as  chapter  seventy-eight  of  the  Code  of  1873,  make  it 
abandantly  clear  that  that  act  was  intended  to  embrace  the  cities 
and  towns  of  the  state  as  well  as  the  counties.  But  said  act 
although  so  intended  was  in  some  respects  imperfect,  and  con- 
sequently inefficient  for  the  proper  conduct  and  government  of 
the  school  system  in  the  cities.  This  being  the  case  the  general 
assembly  at  its  succeeding  session  of  18ir0-'71  passed  an  addi- 
tional act  for  the  regulation  and  control  of  the  public  free  schools 
in  the  cities  and  towns  of  the  commonwealth.  Code  18*73,  chap- 
ter seventy-nine.  The  first  section  of  this  act  clearly  shows 
that  the  two  acts — chapters  seventy-eight  and  seventy-nine  of 
the  Code — together  were  intended  to  comprehend  the  general 
law  affecting  the  government  of  the  public  free  school  system, 
and  applicable  to  counties  as  well  as  certain  cities  and  towns 
mentioned  in  the  said  first  section  of  the  act  last  referred  to,  ex- 
cept as  provided  in  subsequent  sections  of  said  last-named  act 
The  two  acts  standing  thus  together  and  constituting  the  general 
school  law,  it  is  important  to  see  for  the  purposes  of  this  case 
how  far  said  acts,  or  either  of  them,  have  been  changed  by  sub- 
sequent acts  repealing  or  amending  any  portion  of  either,  touch- 
ing the  powers  and  duties  of  said  board  of  education  in  respect 
to  the  appointment  of  school  trustees. 
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Reference  has  already  been  made  to  the  fact  that  by  the  fourth 
clause  of  the  seventh  section  of  chapter  seventy-eight  of  the 
Code  of  1873,  it  was  made  the  duty  of  the  board  of  education 
to  appoint  and  remove  district  school  trustees  until  otherwise 
provided.  By  an  act  passed  by  the  general  assembly  at  its  ses- 
sion 1876- TiT,  entitled  "an  act  to  provide  for  the  appointment 
and  removal  of  district  school  trustees,  and  to  repeal  the  fourth 
clause  of  the  seventh  section  of  chapter  seventy-eight  of  the 
Code  of  1873,"  it  was  provided  that  "on  and  after  the  first  day 
of  July,  1877,  vacancies  existing  or  occurring  in  district  boards 
of  school  trustees  shall  be  filled  by  the  joint  action  of  the  county 
superintendents  of  schools,  the  county  judge  and  the  attorney 
for  the  commonwealth  in  each  county,''  who  are  by  said  act 
created  for  that  purpose  and  designated  as  the  school  trustee  elec- 
toral board.  The  act  further  provides  that  nothing  therein  con- 
tained shall  be  construed  to  give  any  authority  or  power  to  said 
electoral  board  to  interfere  in  any  way  with  the  appointment  as 
heretofore  of  school  trustees  by  municipal  councils,  or  to  disturb 
in  any  way  the  present  law  bearing  on  the  action  of  said  muni- 
cipal councils  in  the  premises.  Acts  1876-77,  chapter  twelve, 
page  nine.  The  provisions  of  this  first  section  are  clear  and 
specific.  The  act  in  terms  applies  only  to  counties.  It  creates 
a  board  for  each  county  and  charges  that  board  with  the 
duties  in  the  particular  named  theretofore  imposed  by  the 
said  fourth  clause  of  section  seven  of  chapter  seventy-eight  upon 
the  board  of  education.  And  after,  in  the  second,  third,  fourth 
and  fifth  sections,  providing  for  the  organization  and  general  con- 
duct of  said  county  board,  by  the  sixth  and  last  section  repeals  the 
said  fourth  clause  of  section  seven,  chapter  seventy-eight.  In  this 
way  it  was  that  it  became  otherwise  provided,  as  to  the  appoint- 
ment and  removal  of  district  school  trustees,  than  it  had  there- 
tofore been  under  said  fourth  clause;  and,  in  the  counties,  the 
functions  of  the  board  of  education  in  that  respect  ceased,  and 
the  county  boards  thus  created  for  the  purpose  succeeded  to  the 
rights  and  duties  as  to  the  appointment  and  removal  of  school 
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trastees  in  the  counties  before  then  exercised  and  performed  by 
the  board  of  education.  But  said  act  of  1876- TT  in  no  way 
affected,  or  by  any  means  impaired  the  rights,  or  removed  the 
duties  imposed  by  law  on  the  board  of  education  in  respect  to 
the  appointment  of  school  trustees  in  the  cities.  On  the  con- 
trary, it  has  already-i)een  shown  that  said  act  expressly  excludes 
from  its  operation  the  rights  in  the  premises  exercised  by  city  or 
municipal  councils  as  provided  bv  existing  laws. 

It  must  be  borne  in  mind  that  the  first  section  of  the  said  act 
of  1876-77  is  not  only  limited  in  terms  to  counties,  but  the 
proviso  therein,  before  referred  to,  expressly  forbids  said  county 
electoral  board  from  disturbing  in  any  way  the  present  law 
hearing  on  the  action  of  municipal  councils  respecting  the  school 
trustees  in  the  cities.  It  is  important,  therefore,  to  enquire  what 
is  the  "present  law''  bearing  on  the  action  of  municipal  councils 
in  regard  to  the  question  under  consideration,  as  stated  in  said 
proviso?  Upon  this  question  the  whole  case  mainly  hinges. 
Its  answer,  full  and  complete  in  every  essential,  is  found  in 
the  seventh  section  of  chapter  seventy-nine  of  the  Code  of  1873. 
This  section  reads:  "School  trustees  already  in  office  in  cities, 
by  appointment  of  the  board  of  education,  and  members  of  any 
city  board  of  education  created  by  the  municipal  authorities 
thereof,  shall  constitute  the  city  school  board  so  far  as  the  num- 
ber and  locality  of  these  officers  respectively  meet  the  conditions 
prescribed  in  this  act ;  and  any  deficiencies  which  may  exist  in 
the  beginning,  and  all  vacancies  which  may  afterwards  occur  in 
the  school  board,  may  be  supplied  at  any  time  within  sixty  days 
after  their  occurrence  by  appointment  made  by  the  city  council : 
provided,  however,  that  as  soon  as  may  be  after  the  passage  of 
this  act,  the  city  councils  of  said  city  shall  designate  which  of 
the  trustees  then  in  office  shall  go  out  of  office  at  the  end  of  one 
year,  which  at  the  end  of  two,  and  which  at  the  end  of  three 
years."  And  said  section  then  concludes  with  this  express  pro- 
vision: "Should  the  city  council  in  any  case  fail  to  act  within 
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the  time  prescribed  (sixty  days)  it  shall  be  the  duty  of  the  board 
of  education  to  fill  the  vacancy  or  vacancies  without  further  de- 
lay." This  is  the  law,  and  all  the  law,  bearing  directly  upon 
the  action  of  city  councils  in  connection  with  the  appointment 
of  city  school  trustees.  It  is  a  plain  recognition  of  the  right 
(taking  all  the  statutes  together)  of  the  board  of  education  now, 
as  in  the  inception  of  the  school  system,  to  appoint  originally  all 
the  trustees  for  cities ;  and  the  right,  and  only  the  right,  of  the 
city  council  to  supply  vacancies  as  they  may  occur  or  deficiencies 
existing  in  the  beginning — that  is,  from  the  time  chapter 
seventy-nine,  regulating  the  school  system  in  the  cities,  went 
into  effect.  This  is  apparent,  and  it  is  the  utmost  limit  to  which 
the  right  of  action  on  the  part  of  the  city  council  can  be  pushed 
without  a  flagrant  disregard  of  the  plain  provisions  of  the  statute. 
If  it  were  not  so,  then  it  would  be  in  the  power  of  a  negligent 
or  wilful  city  council  to  defeat  the  school  system  by  neglecting 
to  fill  vacancies  within  the  prescribed  time.  It  was  never  in- 
tended by  the  framers  of  the  law  that  the  public  educational 
interests  of  the  state  should  be  exposed  to  such  a  calamity.  On 
the  contrary,  every  reasonable  precaution  has  been  taken  by  the 
law-makers  to  prevent  such  a  result. 

The  act  of  1869- TO  (chapter  seventy-eight  of  the  Code)  was 
the  first  act  upon  the  subject  of  public  schools.  Under  its  ope- 
ration and  by  virtue  of  the  fourth  clause  of  the  seventh  section 
thereof  it  was  the  duty  of  the  board  of  education  to  appoint 
and  remove  district  school  trustees  as  well  in  the  cities  as  in  the 
counties.  The  language  is  "district  school  trustees,"  and  the 
law,  until  otherwise  properly  arranged,  made  each  ward  in  a 
city  a  school  district.  This  was  only  so  expressly  provided  by 
the  act  of  1870-71 ;  but  the  board  of  education  was  charged  both 
by  that  and  the  preceding  act  with  important  duties  as  to  the 
whole  state,  not  excluding  the  cities.  And  the  first  act  (1869-70), 
though  intended  to  embrace  the  school  interests  in  cities  as  well 
as  counties,  was,  in  some  respects,  defective,  w-anting  in  special 
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adaptability  to  the  cities;  so  that  the  board  of  education  in  pro- 
ceeding to  inaugurate  the  school  system  thereunder  in  the  cities, 
doubtless,  in  the  first  instance,  appointed  all  the  trustees  for  the 
cities,  as  we  must  presume,  for  unquestionably  there  was  then  no 
power  of  appointment  of  any  sort  in  the  city  council ;  then  the 
power  to  appoint  and  remove  was  vested  in  the  board  of  educa- 
tion only.  The  fair  presumption,  however,  is  that  the  board  of 
education  in  the  then  imperfect  state  of  the  school  law  after,  in 
the  beginning,  appointing  city  school  boards,  conceded  to  the 
local  authorities,  the  city  councils,  the  right  to  supply  vacancies 
as  they  should  occur,  or  such  other  participation  as  to  the  board 
of  education  may  have  seemed  just  in  the  then  imperfect  state 
of  the  school  system.  And  by  the  time  chapter  seventy-nine 
was  passed  doubtless  many  of  the  original  appointments  made 
by  the  board  of  education  had  become  vacant,  or  the  vacancies 
supplied  by  the  city  councils  by  permission  as  aforesaid,  being 
of  doubtful  or  no  authority,  in  a  spirit  of  conciliation  the  legis- 
lature recognized  the  situation  and  inserted  in  said  seventh  sec- 
tion of  chapter  seventy-nine  the  provision  authorizing  deficien- 
cies in  the  beginning  and  after  occurring  vacancies  to  be  sup- 
plied by  appointments  of  the  city  council,  and  retaining  such 
as  had  already  been  so  appointed ;  but  expressly  limiting  the 
right  thus  conferred  to  a  period  within  sixty  days;  and  adopting 
such  appointments  as  had  theretofore  been  made  by  such  coun- 
cils only  so  far  as  the  number  and  locality  of  such  persons  should 
meet  the  requirements  of  the  act  of  18*70-71.  Bear  in  mind, 
whether  the  city  board  of  trustees,  not  exceeding  three  for  each 
ward  or  district,  should  happen  all  to  have  been  appointed  origi- 
nally by  the  board  of  education  or  made  up  in  part  of  appointees 
by  the  city  council  to  supply  vacancies,  in  either  event  they 
would  constitute  the  city  board  of  school  trustees,  and  as  such 
officers  respectively  of  the  state  of  Virginia,  in  the  exercise  of 
important  public  trust,  and  in  every  respect  measured  by  and 
amenable  to  the  law  as  other  officers. 
The  law  regulating  the  school  system  is  kindly  and  concilia- 
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tory  in  a  high  degree.  So  tenderly  does  it  consider  the  known 
preference  for  local  control  that  it  confers  upon  the  city  govern- 
ment the  right  of  designating  which  of  the  board  of  school  trus- 
tees shall  go  out  of  office  at  the  end  of  one  year,  which  at  the 
end  of  two,  and  which  at  the  end  of  three  years;  as  well  as  the 
right  of  filling  all  vacancies  if  done  within  the  time  prescribed. 
In  case  of  promptness  in  discharge  of  duty,  in  the  short  period 
of  three  years  each  city  board  of  school  trustees  would  become 
the  appointees  of  the  local  authorities,  as  one-third  of  new  ele- 
ment would  thus  come  in  with  each  succeeding  year.  If,  on  the 
other  hand,  the  local  authorities  thus  accredited  neglect  a  plain 
duty,  to  the  necessary  detriment  of  a  great  public  interest,  they 
cannot  justly  complain  that  authority  to  act  departs  from  them 
and  rests  in  hands  confided  in  by  the  makers  of  the  law.  Hence 
the  provision  of  the  statute  requiring  the  board  of  education 
without  further  delay  to  fill  the  vacancy  or  vacancies  in  any 
case  in  which  the  city  council  has  failed  to  act  within  the  pre- 
scribed time. 

School  trustees  are  persons ;  they  are  officers,  recognized  as 
such  by  the  law  of  the  land,  by  the  law  which  creates  the  office, 
prescribes  the  qualification  essential  to  constitute  the  officer, 
and  imposes  penalties  for  failure  of  duty.  Being  persons  and 
officers,  they  come  within  the  sixth  section  of  the  third  article  of 
the  constitution  which  declares  that  "all  persons,  before  entering 
upon  the  discharge  of  any  function  as  officers  of  this  state,  must 
take  and  subscribe  the  following  oath  or  affirmation."     *     *     * 

This  applies  to  the  office  in  question.  Then  we  have  a  statute 
imposing  a  penalty  for  acting  in  any  such  office  or  post  before 
taking  the  prescribed  oath.  Such  is  the  law  affecting  this  case ; 
and  being  unrepealed  or  or  in  any  respect  altered  as  it  bears 
thereon,  and  being  of  clear,  unequivocal  import  and  mandatory 
in  its  character,  we  can  only  construe  it  by  what  it  says.  Such 
being  the  law,  let  us  look  to  the  case  as  stated  by  the  respon- 
dents in  their  return,  and  see  if  it  meets  the  demands  of  the 
law.     Briefly  summed  up  it  is  this :  They  say  they  were  duly 
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appointed  by  the  city  council  of  Richmondj  accepted  their  ap- 
pointments and  duly  qualified,  as  they  say  in  their  said  return 
appears.  They  deny  the  authority  of  the  board  of  education  to 
appoint  the  petitioners,  or  that  there  were  any  such  vacancies  as 
could  be  filled  by  said  board.  Then  they  deny  that  the  oath  o^ 
office  was  peremptorily  required  by  law  of  them  as  trustees  as  a 
condition  precedent  to  the  discharge  of  the  duties  of  trustees,  or 
that  the  failure  to  take  such  oath  caused  a  vacancy  which  could 
be  filled  by  such  board  of  education.  In  view  of  the  law,  and 
for  reasons  already  stated,  it  is  manifest  that  this  return  thus  far 
utterly  fails  to  meet  the  case  made  by  the  petitioners;  unless  we 
take  the  general,  unsupported  statement  that  the  respondents 
were  duly  appointed  and  qualified  as  conclusive ;  when,  in  fact, 
they  were  not  so  appointed  and  qualified,  as  appears  by  the 
record. 

But  further  on  in  their  return  the  respondents  themselves  so 
state  their  case  as  to  leave  no  difficulty.  They  report  in  general 
terms  what  has  been  stated  as  to  their  appointment  and  qualifi- 
cation, and  say  "that  when  the  law  of  1871  took  effect  the  said 
city  had  a  school  system  and  a  school  board  of  its  own ;  that  the 
members  of  said  school  board  were,  by  the  city  council,  as  the 
statute  of  the  state  authorized,  appointed  to  the  new  school 
board  of  trustees  and  assigned  to  the  legal  districts  into  which 
the  city  had  been  divided,  and  for  specified  terms  of  office  as 
provided  by  law  in  pursuance  of  the  statute  of  18*71,  and  they 
proceeded  without  further  or  other  qualification  to  act  as  school 
trustees  under  the  state  system  of  education,  so  that,  in  fact,  the 
state,  as  by  the  statute  provided,  did  adopt  the  school  board  of 
said  city  as  the  school  trustees  of  the  state,  and  exacted  of  them 
no  further  or  other  qualification  than  that  which  they  possessed 
ew  dty  appointees.''  This  is  plainly  in  substance  but  a  confes- 
sion of  the  case  made  by  the  petitioners  and  an  effort  to  avoid 
its  force  upon  the  bare  assumption  that  the  case  as  stated  by 
them  is  sanctioned  by  said  act  of  18*70-71 ;  when,  in  point  of 
fact,  that  act  gives  no  color  to  their  claim.     We  are  unable  to 
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discover  any  lawful  authority  by  which  the  city  of  Richmond 
could  have  a  school  system,  and  a  board  of  school  trustees  of  its 
own,  as  contended  by  counsel  for  respondents.  Nor  have  we 
been  able  to  discover  any  provision  of  law  by  which  a  board  of 
trustees  thus  created  could  be  adopted  as  state  school  trustees. 
It  is  certainly  not  to  be  found  in  the  said  seventh  section  of 
chapter  seventy-nine.  On  the  contrary,  that  section  expressly 
requires  a  city  board  to  be  composed  of  trustees  then  in  office 
by  appointment  of  the  board  of  education  and  members  (mark 
the  language)  of  any  city  board  of  education  created  by  the 
municipal  authorities  thereof,  so  far  as  the  number  and  locality 
of  same  shall  meet  the  condition  prescribed  in  said  act.  Now, 
the  ^^ members  created  by  the  municipal  authorities'*  could  only 
be  such  persons  as  had  been  appointed  by  the  city  authorities, 
by  concession  of  the  board  of  education,  to  fill  vacancies  in 
the  board  of  trustees  originally  appointed  by  the  board  of 
education. 

The  section  of  the  law  just  referred  to,  in  a  spirit  of  concilia- 
tion and  harmony,  after  so  providing  for  the  composition  of  the 
city  boards  of  trustees  goes  on  and  requires  other  things  to  be 
done  as  essential  to  the  safety  and  successful  working  of  the 
school  system. 

First.  It  requires  the  city  council  to  designate  which  of  the 
board  of  trustees  (constituted  as  above  stated)  should  go  out  at 
the  end  of  one,  which  at  the  end  of  two,  and  which  at  the  end  of 
three  years ;  thus  securing  the  healthful  infusion  of  one-third 
of  new  element  with  each  year.  And  second.  It  provided  that 
all  vacancies  thereafter  occurring  "may  be  supplied  at  any  time 
within  sixty  days  after  their  occurrence  by  appointment  made 
by  the  city  council,"  etc.  And  then  said  section  concludes  with 
this  peremptory  language:  "Should  the  city  council  in  any  ca»e 
fail  to  act  within  the  time  prescribed  it  shall  be  the  duty  of  the 
board  of  education  to  fill  the  vacancy  or  vacancies  without 
further  delay."  Language  could  not  be  plainer  or  more  impera- 
tive.   Precedent  to  the  discharge  of  the  duties  above  enumerated 
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is  the  emphatic  constitutional  requirement  of  the  oath  oi^  office. 
It  does  not  appear  that  either  of  these  requirements  has  been 
complied  with.  Taking  what  the  respondents  say  in  tljeir 
return,  together  with  the  exhibits  filed  as  part  thereof,  we  uuist 
presume  that  all  have  been  neglected. 

It  appears  that  the  school  system  as  regulated  for  cities  went 
into  operation  in  the  city  of  Richmond  about  the  month  of  May^ 
1871.  In  all  the  period  from  that  time  until  July,  1882,  near 
twelve  years,  a  period  nearly  equal  to  four  full  official  terms  of 
three  years  each,  it  does  not  appear  by  the  record  that  the  Bcliool 
board,  as  claimed  by  the  respondents,  had  any  moment  of  legal 
existence.  Without  the  designation  required  there  couM  be  no 
regular  and  uniform  plan  of  succession  to  the  trustee  f^hipft  re- 
spectively; there  could,  in  fact,  in  the  neglect  of  thift  esKential 
feature,  be  only  confusion  and  inefficiency.  At  the  end  of  three 
years  from  the  original-  appointment  the  terms  of  offiee  of  all 
expired.  The  office  of  each  trustee  was  vacant  and  it  became 
the  duty  of  the  board  of  education  to  act,  the  city  council  having 
failed  in  each  case  to  act  within  the  prescribed  time.  Without 
the  punctual  performance  of  this  duty  by  the  council  there  could 
be  no  regular  predecessor  or  successor  in  any  existence.  And 
then  in  advance  of  the  performance  of  any  of  these  the  consti- 
tution peremptorily  requires  the  oath  of  office.  The  duty  of 
taking  the  oath  as  a  prerequisite  is  imposed  in  terms  that  admit 
of  no  doubt.  It  is  required  of  every  officer.  It  applies  to  all ; 
and  it  is  made  penal  by  statute  to  exercise  any  function  of  office 
without  first  taking  and  subscribing  the  oath.  Oaths  and  bonds 
(when  bond  is  required)  constitute  the  only  guarantees  of  official 
fidelity ;  the  one  appealing  to  the  conscience  and  the  other  to 
the  purse.  It  is  therefore  the  unavoidable  conclusion,  unless 
both  the  spirit  and  the  letter  of  the  law  are  to  be  construed 
away,  that  no  one  of  the  respondents  is  a  legally  constituted 
school  trustee  for  said  city,  nor  do  they  all  together  constitute  a 
legal  board  of  school  trustees.  It  is  unnecessary  to  further  ex- 
tend this  view. 
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We  are  of  opinion  that  upon  the  return  alone  the  case  is  with  the 
petitioners.  Under  the  circumstances,  each  of  said  trusteeships 
being  vacant,  it  was  clearly  the  duty  of  the  board  of  education 
to  appoint,  and  having  appointed  the  petitioners  they  constitute 
the  legal  board  of  trustees  for  said  city  and  are  entitled  to  exer- 
cise their  offices,  respectively,  as  such.  We  arc  of  opinion, 
moreover,  that  this  case  in  most  if  not  all  material  respects  is 
controlled  by  the  case  of  Kilpatrick  and  ala.  v.  Smith  and  als., 
recently  decided  by  this  court.  Ante,  p.  347.  Most  of  the 
authorities  relied  on  by  respondents  here  are  examined  and 
commented  on  in  that  case.  As  to  the  case  of  Monteith  v.  The 
Commonwealth,  15  Gratt.  172,  much  relied  on  by  counsel  for 
respondents,  it  is  only  necessary  to  say  that  was  a  case  in  which 
a  sheriff  who  had  taken  office  irregularly  was,  together  with 
his  sureties,  pressed  for  money  collected  under  color  of  office; 
in  which  case  the  sureties  sought  exemption  by  reason  of 
said  irregularities;  and,  therefore,  wholly  different  from  this 
case. 

For  these  reasons  the  demurrer  of  the  petitioners  to  the  return 
must  be  sustained,  the  writ  of  peremptory  mxmdamus  awarded 
according  to  the  prayer  of  the  petition,  commanding  the  re- 
spondents, and  each  one  of  them  to  abstain  from  further  acting, 
either  individually  or  collectively,  as  school  trustees  for  the  city 
of  Richmond,  and  to  surrender  to  the  petitioners  said  offices,  and 
all  records,  books,  papers  and  other  property  belonging  to  the 
public  free  schools  of  said  city  now  in  their  possession  or  under 
their  control. 

Mandamus  awarded. 
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Smith  &  Wimsatt  v.  Chilton,  Assignee. 
Boyd  M.  Smith  v.  Same. 

May  loth,  1883. 

1.  Attachments  in  EqunyService  out  of  the  state. — Under  Code  1873, 

ch.  148,  \  27,  defendants  in  foreign  attachment  may  appear  pending  the 
suit,  tender  security  for  costs  and  have  it  reheard.  The  exception  of  a 
defendant  served  with  a  copy  of  the  attachment,  or  with  process  in  the 
suiiy  does  not  refer  to  a  service  thereof  outside  the  proceedings  in  the 
suit  or  outside  the  state.  And  such  service  can  have  no  greater  effect 
than  an  order  of  publication  duly  posted  and  published.  Vide  Ander- 
son V.  Johnson,  32  Gratt.  558.  This  rule  applies  to  acknowledgments  of 
such  services  made  outside  the  state. 

2.  Idem — Idem — Case  at  dar.^ln  1878,  C.  sued  out   foreign  attachments 

against  S.  &  W.,  non-residents,  and  L.,  home  defendant.  The  original 
summons  was  served  on  L.,  and  as  to  S.  &  W.,  was  returned  **  S.  &  W. 
non-residents."  After  the  return  day  another  summons  was  returned 
endorsed,  "  hereby  we  acknowledge  legal  service  of  the  within,"  which 
acknowledgment  was  made  in  the  District  of  Columbia.  In  1879,  sale 
of  the  attached  effects  was  decreed.  In  1880,  before  the  decree  was  ex- 
ecuted, S.  &  W.  appeared  and  petitioned  that  the  cause  be  reheard. 
The  circuit  court  dismissed  the  petitions. 
Held: 

1.  The  acknowledgment  by  S.  &  W.  of  legal  service  within  the  Dis- 

trict of  Columbia,  must  be  treated  as  equivalent  to  an  order  of 
publication  duly  posted  and  published,  and  no  more. 

2.  Such  acknowledgment  did  not  give  the  court  jurisdiction  over  the 

persons  of  the  defendants  so  as  to  entitle  it  to  render  personal 
decrees  against  them,  but  it  had  the  effect  of  substituted  ser- 
vice under  Code  1873,  ch.  166,  J  15,  and  brought  these  causes 
within  the  purview  of  {  27,  ch.  148,  Code  1873,  and  entitled  the 
defendants  at  any  time  within  five  years  from  the  date  of  the 
decree  to  have  the  cause  reheard. 
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3.  The  acknowledgment  of  the  service  more  than  sixty  days  before 
the  date  of  the  decrees  complained  of,  does  not  militate  against 
the  defendants*  right  to  have  the  causes  reheard. 

Appeals  from  decrees  of  circuit  court  of  Northumberland 
county,  rendered  26th  October,  1880,  in  the  causes  of  William 
Chilton,  assignee  of  Lloyd  T.  Smith,  against  Smith  &  Wimsatt 
and  Lloyd  T.  Smith,  and  said  Chilton,  as  such  assignee, 
against  Boyd  M.  Smith  and  Lloyd  T.  Smith.  The  defendants, 
except  Lloyd  T.  Smith,  resided  in  the  District  of  Columbia,  and 
there  acknowledged  legal  service  of  the  process  in  the  suits. 
Lloyd  T.  Smith  resided  in  Northumberland  county,  and  had 
under  his  control  effects  belonging  to  the  non-resident  de- 
fendants, which  were  attached  for  the  debts  alleged  to  be  due  to 
Chilton.  A  decree  to  sell  the  attached  effects  was  entered  29th 
April,  18*79.  Before  it  had  been  fully  executed,  in  October, 
1879,  the  non-resident  defendants  appeared  and  filed  their  peti- 
tions in  the  causes  asking  to  have  them  reheard.  The  circuit 
court  refused  to  entertain  the  petitions,  and  dismissed  them. 
The  other  facts  and  the  proceedings  are  fully  set  forth  in  the 
opinion  of  the  court. 

F.  L,  Sinith,  for  the  appellants. 

No  counsel  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

These  two  causes  involve  the  same  question,  and  will  be  con- 
sidered together.  Both  suits  are  attachments  in  equity,  in  which 
the  circuit  court  of  Northumberland  county  decreed  in  favor  of 
the  appellee  for  the  full  amount  of  certain  claims  asserted  in  said 
suits,  and  ordered  the  sale  of  the  property  attached  to  satisfy 
the  same.  At  October  term,  1880,  and  before  these  decrees  had 
been  fully  executed,  the  appellants  sought  to  file  petitions  in 
which  they  allege  that  the  appellee,  William  Chilton,  who  sues 
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as  assignee  of  Lloyd  T.  Smith,  had  paid  no  consideration  for 
these  claims ;  and  further,  that  at  the  date  of  the  attachments 
there  were  unsettled  accounts  between  them  and  the  said  Smith, 
which  have  been  since  settled  by  Smith's  agreeing  to  receive  the 
sum  of  $1,000  in  full  discharge  thereof. 

They  pray  that  they  may  be  heard  by  answers  in  these  causes ; 
that  80  much  of  the  decrees  as  fixes  the  amount  of  their  indebt- 
edness and  directs  the  sale  of  the  real  estate  and  personal  effects 
not  already  sold,  may  be  suspended,  and  that  a  special  commis- 
sioner may  be  required  to  inquire  into  and  state  the  accounts,  in 
which  they  may  h^ve  credit  for  all  payments  made  to  and  pro- 
perty used  by  Lloyd  T.  Smith. 

On  the  26th  day  of  October,  1880,  the  court  entered  a  decree 
in  each  of  these  causes,  refusing  permission  to  file  the  petitions 
and  answers.  And  from  these  decrees  the  respondents  below 
appeal. 

These  decrees  are  erroneous.  It  appears  irom  the  records  that 
there  has  been  no  actual  publication  in  either  cause,  but  that  the 
subpoenas  with  the  attachments  endorsed  thereon,  and  acknowl- 
edgments of  legal  service,  were  returned  to  the  clerk's  office  after 
return  day  and  filed  as  executed,  by  the  ticknowledgment  of  the 
appellants,  Boyd  M.  Smith  and  Samuel  H.  Wimsatt,  in  the  first 
of  these  causes,  and  by  the  acknowledgment  of  the  appellant, 
Boyd  M.  Smith,  in  the  second  cause.  Now,  after  the  best  consid- 
eration, we  have  been  able  to  give  the  subject,  we  have  come  to 
the  conclusion  that  the  acknowledgment  of  legal  service  by  the 
appellants  within  the  District  of  Columbia  must  be  considered* 
and  treated  as  equivalent  to  an  actual  publication.  Section  fif- 
teen, chapter  one  hundred  and  sixty-six.  Code  1873,  provides: 
"Personal  service  of  the  summons,  scire  facias  or  notice,  may  be 
made  by  any  person  not  a  party  or  otherwise  interested  in  the 
subject  matter  in  controversy,  on  a  non-resident  defendant  out 
of  this  state,  which  service  shaU  have  the  same  effect,  and  no 
other,  as  an  order  of  publication  duly  posted  and  published 
against  him.*'  The  acknowledgment  of  service  did  not  indeed 
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give  the  court  jurisdiction  of  the  persons  of  the  defendants  so  as 
to  entitle  it  to  render  personal  decrees  against  them,  but  it  had 
all  the  effect  of  a  personal  service  upon  them  out  of  the  state, 
under  the  fifteenth  section  of  chapter  one  hundred  and  sixty-six, 
Code  1873,  and  charged  them  with  notice  to  the  same  extent 
that  "an  order  of  publication  duly  posted  and  published  against 
them"  would  have  done.  Pennoyer  v.  Nef,  95  U.  S.  R.  714. 
Looked  at  in  this  aspect,  it  seems  to  us  that  these  causes  come 
within  the  purview  of  section  twenty-seven  of  chapter  one  hun- 
dred and  forty-eight  of  the  Code,  page  1015,  and  the  appellants 
were  entitled  at  any  time  within  five  years  from  the  date  of  the 
decree  to  petition  to  have  the  proceedings  reheard.  Nor  does  it 
at  all  militate  against  the  position  we  have  here  assumed,  that 
the  attachments  or  processes  in  each  case  were,  in  all  probability, 
handed  to  and  acknowledged  by  the  appellants  more  than  sixty 
days  before  the  date  of  the  decrees  complained  of.  For,  as  was 
said  by  Moncure,  J.,  in  delivering  the  unanimous  decision  of  the 
court  in  Anderson  v.  Johnson  and  als.j  32  Gratt.  671,  "the  scr 
vice  with  a  copy  of  the  attachment  or  with  process  in  the  suit" 
therein  mentioned  (meaning  the  twenty-seventh  section  of  chap- 
ter one  hundred  and  forty-eight  of  the  Code)  "  refers  to  such  a 
service  in  the  proceedings  in  the  suit,  and  not  to  a  service  out  of 
t)ie  suit  and  out  of  the  state." 

For  these  reasons  we  think  that  the  respondents  were  entitled 
to  have  had  their  petitions  filed  and  the  causes  reheard.  The 
decrees  appealed  from  in  each  of  these  causes  must  be  reversed 
'  and  annulled,  and  the  causes  must  be  remanded  to  the  said  cir- 
cuit court  for  proceedings  to  be  had  therein  in  conformity  with 
this  opinion. 

The  decree  is  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record  in  these  causes,  that  the  circuit  court  erred  in 
refusing  to  permit  the  defendants  in  each  of  these  causes  to  make 
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defence  as  set  forth  in  their  petitions  when  they  appeared  openly 
in  the  state  and  petitioned  to  have  these  causes  reheard.  There- 
fore, it  is  decreed  and  ordered  that  the  decrees  appealed  from  be 
reversed  and  annulled,  and  that  the  causes  be  remanded  to  the 
said  circuit  court  for  further  proceedings  to  be  had  therein  to  a 
final  decree  in  conformity  with  the  foregoing  opinion  and  de- 
cree. And  it  is  further  decreed  and  ordered,  that  the  appellees 
in  each  of  these  causes  pay  to  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeals  aforesaid  here. 

Decree  reversed. 
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firkmottd. 

LiNHART  V.  Foreman's  Adm'r  and  als. 

May  3d,  1883. 

I.  Fravb— /Rescission— /Repayment— Case  at  dar.—F.,  G.  and  J.  planned  to 
inveigle  L.  into  purchasing  certain  land.  They  knew  he  could  not  get  a 
good  title  to  it.  They  had  been  informed  that  he  would  not  purchase 
unless  that  could  be  done.  They  misrepresented  material  facts,  as  to 
which  he,  being  at  a  distance,  had  not  equal  means  of  information,  and 
for  a  true  statement  whereof  he  had  a  right  to  rely  on  them.  On  a  bill 
by  L.  against  F.,  G.  and  J.,  for  rescission  of  the  contract  and  deed 
whereby  F.  conveyed  the  land  to  L.,  and  for  repayment  of  $3,500,  cash 
paid,  and  for  surrender  of  his  bond  for  1 1,500,  deferred  payment,  on  the 
ground  of  fraudulent  misrepresentation  or  false  representation  as  to 
validity  of  title  and  freedom  from  encumbrance  of  the  widow's  dower. 

Held: 

1.  A  false  representation  of  a  material  fact  constituting  an  inducement 

to  the  contract,  on  which  the  purchaser  had  a  right  to  rely,  is  a 
ground  for  the  rescission  of  the  contract  by  a  court  of  equity,  al- 
though the  party  making  the  misrepresentation  was  ignorant  as  to 
whether  it  was  true  or  false ;  and  the  real  enquiry  is,  not  whether 
the  vendor  knew  the  representation  to  be  false,  but  whether  the 
purchaser  believed  it  to  be  true  and  was  misled  by  it  into  the 
contract.  In  such  case,  whether  the  false  representation  was 
innocently  or  wilfully  made,  the  effect  is  the  same  on  the  pur- 
chaser. 

2.  To  entitle  the  person  making  the  misrepresentation  to  defend  on 

the  ground  that  the  purchase  was  not  induced  by  it,  he  must 
demonstrate  that  it  was  not  relied  on  by  the  purchaser. 

3.  This  is  a  case  of  actual  fraud,  which  entitles  L.  to  relief  in  equity^ 

by  rescission  of  the  contract  and  return  of  the  money  and  bond 
given  for  the  land. 

Appeal  from  decree  of  circuit  court  of  Charlotte  county   in 
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suit  of  James  D.  Linhart  agaiast  Thomas  H.  Foreman,  T.  W. 
Greer  and  A.  G.  Jeffress. 

The  object  of  this  suit  was  to  rescind  the  contract  and  deed  of 
20th  October,  1875,  whereby  said  Foreman  and  wife  cohveyed 
1,112  acres  of  land  to  said  Linhart,  and  to  have  repaid  the  sum 
of  $3,500,  which  he  had  paid,  and  to  have  returned  his  bond  for 
$1,500  given  for  the  balance  of  the  purchase  money,  on  the 
ground  that  the  defendants  induced  the  complainant  to  pur- 
chase the  land  by  fraudulent  misrepresentations,  or  false  repre- 
sentations as  to  the  validity  of  the  title  and  the  freedom  of  the 
land  from  the  encumbrance  of  the  dower  of  the  widow  of  Thos. 
Pollard,  deceased,  in  the  said  tract. 

The  circuit  court  refused  to  rescind  the  contract,  and  dismissed 
the  bill  at  the  complainant's  costs,  and  he  appealed  to  this  court 
The  view  of  the  evidence  taken  by  this  court  appears  in  the 
opinion  of  the  court. 

M.  if,  Martin,  and  JV.  W,  Henrys  for  the  appellant. 

F.  D.  Irving^  and  B,  T.  Hubard,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

From  the  record  it  appears  that  the  appellant,  James  D.  Lin- 
hart, a  resident  of  Pennsylvania,  attracted  by  advertisement  of 
an  association  known  as  the  ^'National  Virginia  Settlement 
Association,"  of  which  A.  G.  Jeffress,  one  of  the  respondents  in 
the  court  below,  was  secretary  and  treasurer,  another,  Thos.  W. 
Greer,  was  a  director,  and  one  other  of  the  respondents,  John 
W.  Foreman,  was  manager,  visited  the  county  of  Charlotte,  Va., 
in  the  fall  of  1875,  with  a  view  to  purchase  a  tract  of  land. 
That  amongst  the  various  tracts  of  land  offered  him  by  Fore- 
man was  one  of  1,112  acres,  called  "the  Thomas  Pollard  Tract," 
for  which  he  began  to  bargain;  that  he  was  told  at  the  time 
that  this  tract  of  land  had  been  sold  by  A.  G.  Jeffress,  as  com- 
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missioner  of  Charlotte  circuit  court,  to  Foreman,  who  had  not 
completely  paid  for  it,  and  that  the  widow  of  Thomas  Pollard, 
deceased,  was  entitled  to  a  dower  interest  in  the  tract;  that  the 
appellant  refused  to  purchase  the  tract  unless  a  pefectly  good 
and  complete  title  was  given  to  him,  free  from  the  widow's  dower 
and  from  all  other  claims  of  every  kind  whatsoever ;  that  Fore- 
man thereupon  carried  him  to  see  Jeffress,  who,  as  commissioner, 
he  claimed,  had  sold  the  land  to  him,  and  who,  Foreman  said, 
would  arrange  the  matter  of  the  dower  with  the  court  so  that 
the  deed  from  him  (Foreman)  should  convey  to  the  appellant  a 
clear  and  perfect  title. 

A  contract  in  writing  was  executed  by  the  appellant  and 
Foreman,  which  specifies  $5,000  as  tlie  purchase  price  of  the 
land,  and  provides,  to  follow  the  language  of  the  contract,  that 
"|3,600,'*  part  thereof,  "should  be  paid  on  or  before  the  Ist  day 
of  December,  1875,  on  delivery  of  a  warranty  deed  for  said 
property  free  and  clear  of  all  encumbrance,  and  that  the  balance 
of  |1,500  should  be  paid  at  any  time  thereafter  when  full  pos- 
session is  given  to  the  party  of  the  second  part."  In  a  letter 
dated  October  13, 1875,  Foreman  informs  Linhartthat  "  we  have 
got  a  decree  from  the  court  ordering  the  commissioner  to  make 
a  deed  to  the  land,  and  also  to  clear  the  place  of  encumbrance 
by  the  Ist  of  January  next.  We  will  meet  at  the  courthouse  on 
the  20th  to  make  the  deeds,  at  which  time  they  will  be  sent  to 
you  with  a  copy  of  the  decree  of  the  court,  so  that  you  can  see 
how  the  decree  is  Mr.  North,  guardian  of  the  widow,  will 
also  make  a  deed  to  you  as  guardian,  so  that  you  will  have  a 
perfect  title,  clear  of  all  encumbrance.'* 

The  decree  referred  to  in  this  letter  orders  "A.  G.  JeiFress, 
who  is  appointed  a  special  commissioner  for  the  purpose,  to  con- 
vey to  John  H.  Foreman,  the  purchaser,  the  1,112  acres  of  land 
*  *  *  by  proper  deed,  and  to  deliver  possession  thereof  to 
him  on  the  1st  day  of  January,  1876.'' 

Soon  after  the  execution  of  the  contract  and  the  reception  of 
this  letter  the  appellant  received  a  letter  from  Jeffress,  dated 
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October  22d,  1875,  in  which  he  says:  "This  is  to  inform  you 
that  I  have  made  a  deed  (in  accordance  with  a  decree  of  our  cir- 
cuit court)  of  the  land.  A  copy  of  the  decree  has  been  sent  you. 
The  dower  has  also  been  arranged,  so  that  Mr.  Foreman's  deed 
is  a  valid  one  in  every  respect.  By  sending  the  check,  your 
desire  can  be  consummated  and  your  title  good."  At  the  same 
time  he  received  this  letter  Foreman  wrote  him:  "Mr.  Jeffress 
made  me  a  deed  as  ordered  by  the  court,  which  he  will  notify 
you  of  if  you  desire  it.  Mr.  Greer  secured  widow's  dower  with 
the  court,  so  the  court  makes  a  clear  title  to  me,  and  do  the  same 
with  you,  as  you  see  by  the  decree  and  deed  which  I  send  to  Mr. 
Gill,"  who  was  the  appellant's  neighbor  and  attorney  in  the 
State  of  Pennsylvania.  "  I  also  enclosed  a  condition  bond  for 
the  deferred  payment.  *  *  *  j  have  taken  the  trouble  to 
have  everything  right,  which  I  believe  I  have  got  done  to  a 
dot,"  &c. 

Under  these  circumstances  the  appellant  handed  his  certified 
check  to  Mr.  Gill,  his  attorney,  with  directions  to  enclose  it  to 
Foreman.  And  on  the  10th  December,  1875,  Greer  writes, 
acknowledging  the  receipt  thereof,  and  in  this  letter  he  states 
that  the  land  was  conveyed  by  Jefi'ress,  commissioner,  to  Fore- 
man, and  by  Foreman  to  Linhart,  in  order  that  Linhart  might 
get  a  deed  with  general  warranty. 

The  appellant,  believing  he  had  a  perfect  title,  rented  the 
farm  to  a  gentleman  named  Scott,  who,  in  January,  1876,  moved 
with  his  family  from  Pennsylvania  to  Charlotte  county,  Va.,  for 
the  purpose  of  working  it.  He,  however,  found  one  Dow  in 
possession,  claiming  it  as  his  by  reason  of  a  purchase  from  Greer, 
who  he  (Dow)  insisted  was  the  real  purchaser  from  the  court. 
And,  as  a  consequence,  Linhart  has  been  forced  to  pay  |400  for 
loss  sustained  by  Scott  by  reason  of  his  fruitless  trip.  And  the 
&ct  is,  that  at  the  first  sale  of  the  land  Greer  became  the  pur- 
chaser at  the  price  of  $2.51  per  acre,  and  then  sold  it  to  Dow. 
And  upon  Dow's  failing  to  pay,  it  was  resold,  when  Greer,  who 
was  the  real  purchaser,  induced  Foreman  to  bid  it  in  as  the  nom- 
inal purchaser. 
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It  further  appears,  from  the  deposition  of  Jeffress,  that  the 
check  of  the  appellant  was  used  to  pay  the  amount  due  Jeffress, 
commissioner,  by  Greer,  and  that  the  balance  of  $1,500  due  on 
Linhart's  contract  of  purchase  was  assigned  to  Jeffress  to  secure 
him  for  general  indebtedness.  It  also  appears  that  Mrs.  Pol- 
lard's dower  in  all  of  her  husband's  real  estate  had  been  laid  off 
in  this  tract,  a  fact  which  was  not  known  to  the  appellant  at  the 
time  of  the  purchase.  And  this  embraced  464^  acres  out  of  the 
1,112  acres. 

There  are  many  other  facts  in  the  record  inconsistent  with 
good  faith  and  fair  dealing  towards  the  appellant,  but  it  is 
deemed  unnecessary  to  set  them  out,  as  the  circumstances  already 
detailed  are  decisive  of  the  case. 

The  appellant,  finding  it  impossible  to  get  a  perfect  title, 
finally  brought  his  bill  against  Foreman,  Jeffress  and  Greer, 
charging  that  they  had  perpetrated  a  fraud  upon  him,  and  ask- 
ing that  the  contract  of  purchase  might  be  rescinded,  and  they 
be  required  to  repay  him  the  $3,500,  with  interest  from  the  20th 
day  of  December,  1875,  and  that  his  bond,  given  for  the  deferred 
payment  of  $1,500,  be  required  to  be  surrendered.  This  bill 
was  answered  by  all  of  the  defendants.  And  in  the  hearing  on 
the  28th  day  of  September,  1880,  the  circuit  court  of  Charlotte 
county  entered  the  decree  refusing  to  rescind  the  contract,  and 
decreeing  against  the  appellant. 

This  decree  is  plainly  erroneous. 

The  well  settled  doctrine  in  the  United  States  in  regard  to  con- 
tracts brought  about  by  false  or  fraudulent  misrepresentations  is 
this,  "  that  a  false  representafcion  of  a  material  fact,  constituting 
an  inducement  to  the  contract,  on  which  the  purchaser  had  the 
right  to  rely,  is  a  ground  for  a  rescission  by  a  court  of  equity, 
although  the  party  making  the  representation  was  ignorant 
whether  it  was  true  or  false ;  and  the  real  inquiry  is  not  whether 
the  vendor  knew  the  representation  to  be  false,  but  whether 
the  purchaser  believed  it  to  be  true  and  was  misled  by  it 
into  entering  into  the  contract.  For  in  such  case,  whether 
the  false  misrepresentation  was  innocently  made  or  knowingly 
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made,  the  effect  is  the  same  upon  the  purchaser/'  2  Minor's 
Inst.  813;  Adams'  Eq.  s.  117;  n.  2  and  cases  cited;  Grim 
et.  al,  V.  Byrd,  32  Gratt.  300.  And  Kerr  in  his  book  on 
Fraud  and  Mistake  goes  so  far  as  to  s^y  that  it  is  not  neces- 
sary that  the  misrepresentation  should  be  the  sole  cause  of  the 
transaction,  it  is  enough  if  it  may  have  constituted  a  material  in- 
ducement "  If,"  says  he,  at  page  seventy-five,  "any  one  of  several 
statements,  all  in  their  nature  more  or  less  capable  of  leading 
the  party  to  whom  they  are  addressed  to  adopt  a  particular  line 
of  conduct,  be  untrue,  the  whole  transaction  is  considered  as 
having  been  fraudulently  obtained,  for  it  is  impossible  to  say 
that  the  untrue  statement  or  inducement  may  not  have  been 
precisely  the  one  that  turned  the  scale  in  the  mind  of  the  party 
to  whom  it  is  addressed.  And  the  man  who  has  made  a  false 
representation  in  respect  of  a  material  matter  must,  in  order  to 
be  able  to  rely  on  the  defence  that  the  transaction  was  not  en- 
tered into  on  the  faith  of  the  representation,  be  able  to  prove  to 
a  demonstration  that  it  was  not  relied  on." 

In  Crump  v.  United  States  Mining  Co,,  7  Gratt.  352,  it  was 
decided  that  in  written  proposals  of  sale  for  stock  in  a  mining 
company,  if  the  representations  contained  therein  are  false  as  to 
any  material  fact  by  which  the  purchasers  have  been  misled  to 
their  injury,  and  in  which  they  are  presumed  to  have  trusted 
to  the  vendors,  the  contract  founded  on  such  misrepresentations 
is  void,  whether  the  vendors  knew  the  representations  to  be  false 
at  the  time  they  were  made  or  not,  and  whether  made  with 
fraudulent  intent  or  not. 

This  short  statement  of  the  case  and  the  law  applicable 
thereto,  renders  detailed  examination  of  the  evidence  unneces- 
sary. It  must  be  patent  from  any  and  evtry  aspect  in  which 
the  case  may  be  viewed,  that  this  was  a  deliberate  and  precon- 
certed plan  on  the  part  of  Jeffress,  Greer  and  Foreman,  to  in- 
viegle  the  appellant  into  purchasing  this  land,  although  they 
well  knew  he  could  not  get  a  good- title  to  it,  and  had  been 
Vol.  Lxxvn — 69 
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informed  that  he  would  not  purchase  unless  that  could  be  done. 
In  order  to  accomplish  this  they  have  designedly  misrepresented 
material  facts,  as  to  which  the  appellant,  who  was  at  a  distance, 
had  not  equal  means  of  information  with  them,  and  for  a  true 
statement  of  which  he  had  a  right  to  rely  upon  them.  It  is  a 
case  of  positive  fraud,  which  entitles  the  appellant  to  the  inter- 
position of  a  court  of  equity  for  his  relief.  Bigelow  on  Fraud, 
401 ;  1  Story's  Eq.  Jur.  192. 

The  decree  of  the  circuit  court  must  be  reversed,  the  contract  of 
purchase  be  rescinded,  the  bond  of  $1,500  be  surrendered  to  the 
appellant,  and  a  decree  for  the  sum  of  $3,500,  with  interest 
from  the  20th  day  of  December,  1875,  must  be  rendered  in  favor 
of  the  appellant  against  the  appellees — Jeffress,  Greer  and  R.  J. 
Gaulding,  sheriff,  and  as  such  administrator  of  John  H.  Fore- 
man, deceased. 

The  decree  is  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  refusing  to  rescind  the  contract  made 
by  the  appellant  for  the  purchase  of  the  tract  of  land  in  the  bill 
mentioned  and  described.  It  is,  thereforie,  decreed  and  ordered, 
that  the  said  decree  be  reversed  and  annulled,  and  that  the  ap- 
pellee, the  said  R.  J.  Gkiulding,  sheriff  and  administrator  of 
John  H.  Foreman,  deceased,  out  of  the  estate  of  his  intestate, 
and  the  other  appellees,  out  of  their  own  estate,  pay  to  the  ap- 
pellant his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  and  supersedeas  here.  And  this  court,  proceeding  to 
render  such  decree  as  the  said  circuit  court  ought  to  have  ren- 
dered, it  is  decreed  and  ordered  that  the  said  contract  of  pur- 
chase be  and  the  same  is  hereby  rescinded;  that  the  bond  for 
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fifteen  hundred  dollars  be  surrendered  to  the  appellant,  and  that 
the  appellee,  the  said  administrator  of  John  H.  Foreman^  out  of 
the  estate  of  his  intestate,  and  the  other  appellees,  out  of  their 
own  estates,  pay  to  the  appellant  thirty-five  hundred  dollars, 
with  six  per  cent,  per  annum  interest  thereon  from  the  20th  day 
of  December,  1875,  until  payment,  and  also  his  costs  by  him 
about  his  suit  in  said  circuit  court  expended,  &c.  Which  is 
ordered  to  be  certified  to  the  said  circuit  court  of  the  county  of 
Charlotte. 

Decree  reversed. 


Digitized  by 


Google 


648  SMITH   AND   AI£.   V,    PHILLIPS. 


Syllabus — Statement. 


Smith  and  als.  v.  Phillips. 
May  loth,  1883. 

Specific  Performance — Nudum  pactum^ Mortgage— Case  at  bar. — In  1849 
P.  conveyed  his  real  and  personal  estate  in  trust  to  secure  to  S.  a  debt ; 
and  in  1865  P.,  then  insolvent,  conveyed  to  S.  by  deed,  absolute  on  its 
face^  said  estate,  in  consideration  of  said  debt  and  of  another  debt  of 
$5,668,  and  thenceforward  leased  the  property.  S.  died  intestate  in  1878. 
Then  his  representatives  recovered  the  real  estate  by  unlawful  detainer. 
P.  got  an  injunction  on  averment  that  in  1875  intestate  contracted  that 
he  would  reconvey  if  P.  paid  in  twelve  years  $1,200;  that  thereof  P. 
paid  S.  $600,  and  retained  possession  in.  accordance  with  the  contract; 
and  that  he  was  ready  to  pay  the  balance,  and  prayed  for  specific  per- 
formance.   Defendants  demurred  and  answered. 

Held. 

1.  Agreement  to  accept  a  part  of  a  debt  for  the  whole  is  nudum  pac- 

turn  and  not  enforceable  in  equity. 

2.  Promise  to  pay  subsisting  debt,  or  even  its  actual  payment^  is  not  a 

consideration  upon  which  a  court  of  equity  can  decree  specific 
performance  of  an  agreement  for  the  conveyance  of  real  estate. 

3.  The  circumstances  in  this  case  do  not  show  the  deed  of  1865,  which 

on  its  face  is  an  absolute  conveyance,  to  be  a  mortgage. 

Appeal  of  George  E.  Smith,  in  his  own  right  and  as  admin- 
istrator of  Benjamin  E.  Smith,  deceased,  Sally  B,  Smith,  Nannie 
E.  Smith,  Lucius  L.  Barrow  and  Mary  L.  his  wife  (born  Smith), 
B.  E.  Smith,  Jr.,  Mary  Smith,  Charles  M.  Hardy  and  Susan  L.  his 
wife  (born  Smith),  Annie  C.  Smith,  Bessie  C.  Smith,  Wm.  E. 
Smith,  Stacey  Smith,  Georgie  Smith,  and  Thomas  C.  Smith,  the 
six  last  being  infants,  and  suing  by  their  next  friend,  G^^orge  E. 
Smith  from  a  decree  of  the  circuit  court  of  Lunenburg  county 
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rendered  12th  November,  1880,  in  the  cause  of  John  B.  Phillips 
against  them,  seeking  to  enjoin  a  judgment  in  unlawful  detainer 
against  him  for  recovery  of  certain  real  estate,  and  specific  per- 
formance of  an  agreement  of  their  ancestor,  B.  E.  Smith,  de- 
ceased, intestate,  for  the  conveyance  of  said  real  estate  in 
consideration  of  the  payment  of  part  of  a  debt  which  Phillips 
owed  intestate.     The  facts  are  stated  in  the  opinion. 

H,  L.  Lee,  for  the  appellants. 

NeUett  &  Neblett,  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

In  September,  1849,  the  appellee,  John  B.  Phillips,  executed 
a  deed  of  trust,  in  which  he  conveyed  all  of  his  real  estate  in 
the  county  of  Lunenburg  and  certain  slaves  in  said  trust  deed 
mentioned,  to  secure  the  payment  of  a  debt  of  $1,590  to  Benja- 
min E.  Smith,  since  deceased.  In  November,  1865,  the  appellee, 
who  was  then  insolvent,  conveyed  by  an  absolute  deed  of  bar- 
gain and  sale  all  of  his  real  estate,  and  the  greater  portion  of 
his  personal  estate,  to  said  Smith,  in  consideration  of  the  sum  of 
$1,235,  balance  of  the  debt  secured  by  the  deed  of  trust,  and  for 
the  further  consideration  of  $5,668,  and  thereafter  leased  this 
property.  In  July,  1878,  Smith  died  intestate.  And  in  an 
action  of  unlawful  detainer,  the  appellants,  who  are  his  distri- 
butees and  heirs-at-law,  obtained  a  judgment  in  the  county 
court  of  Lunenburg  for  the  property  conveyed  by  the  deed  of 
1865. 

Whereupon  Phillips  filed  his  bill  in  the  circuit  court  of  the 
county  of  Lunenburg,  to  enjoin  further  proceedings  on  the  judg- 
ment, and  prayed  for  the  specific  execution  of  the  promise  which 
he  alleged  in  his  bill  had  been  made  to  him  on  the  15th  of  Sep- 
tember, 1875,  by  the  said  B.  E.  Smith,  to  the  effect  that  if  he 
(Phillips)  would  pay  $1,200  within  twelve  years,  he  (Smith) 
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would  reconvey  to  him  all  the  property  conveyed  by  the  deed  of 
1865.  To  this  bill  all  of  the  appellants  demurred.  And  to  it, 
the  appellant,  G.  E.  Smith,  individually  and  as  administrator  of 
the  said  B.  E.  Smith,  deceased,  filed  his  answer,  in  which  he 
denies  such  of  the  allegations  of  the  bill  as  were  within  his 
knowledge,  and  states  circumstances  tending  to  discredit  others. 
The  parol  testimony  in  these  causes  is  meagre  and  unsatisfactory, 
has  no  influence  in  our  determination  of  this  case,  and  need  not, 
therefore,  be  stated. 

On  the  12th  day  of  November,  1880,  the  said  circuit  court, 
after  deciding  that  the  defendants'  intestate,  B.  E.  Smith,  did 
on  the  15th  day  of  September,  1875,  "covenant  and  agree  to  re- 
convey  to  the  plaintiff,  J.  B.  Phillips,  all  the  property  conveyed 
to  Smith  by  the  deed  of  November  17th,  1865,  upon  condition 
that  the  said  Phillips  should  pay  him  the  sum  of  $1,200  within 
twelve  years  thereafter,''  and  that  he  did,  in  pursuance  of  said 
agreement,  permit  Phillips  to  remain  in  possession  of  the  said 
property;  and  that  Phillips  had  paid  $600  under  this  agree- 
ment, and  was  ready  to  pay  the  remaining  sum  of  $600,  decreed 
that  the  said  Phillips,  upon  the  payment  by  him  of  the  said  sum 
of  $600,  is  entitled  to  a  reconveyance  of  the  tract  of  land  in  the 
proceedings  mentioned,  and  appointed  a  special  commissioner  to 
convey  the  same  to  Phillips,  or  to  whomsoever  he  should  direct. 

From  this  decree  this  appeal  was  allowed. 

We  are  all  of  opinion  tliis  decree  was  erroneous,  and  that  the 
bill  is  without  equity.  The  agreement  to  take  a  small  part  for 
the  whole  of  this  large  debt,  if  any  such  agreement  was  ever 
made,  as  to  which  the  proof  is  far  from  conclusive,  without  any 
valuable  consideration  to  support  it,  is  a  nudum  pactum,  which 
will  not  be  enforced  in  equity.  In  Kefer  and  Wife  v.  Grayson, 
1  Hansbrough  (76  Va.)  page  517,  this  court  said,  "  a  debt  barred 
by  limitation  *******         may 

be  revived  by  a  new  promise,  and  the  new  promise  may  consti- 
tute a  valid  consideration;  but  a  promise  to  pay  a  debt  for 
which  the  promisor  is  already  legally  bound,  is  a  mere  nudum 
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pactum^  and  adds  nothing  to  tlie  force  of  the  previous  obligation. 
No  man  can  make  his  own  wrong  in  withholding  what  he  justly 
owes  the  foundation  of  a  demand  against  his  creditor.  It  is, 
therefore,  clear  that  a  promise  to  pay  a  subsisting  indebtedness, 
or  even  its  actual  payment,  is  not  a  consideration  upon  which  a 
court  of  equity  can  decree  the  specific  execution  of  an  agreement 
for  the  conveyance  of  real  estate.  It  is  impossible  to  say  there 
is  a  valuable  consideration  where  the  debtor  does  no  more  than 
the  law  compels  him  to  do,  and  the  creditor  receives  no  more 
than  he  is  entitled  to  receive.*'  "  If,"  says  the  court,  *  *  * 
"Keffer  had  discharged  all  of  his  indebtedness  to  the  appellee 
by  the  first  of  January,  1877,  such  discharge  would  not,  of 
itself,  have  given  him  any  claim  to  call  for  a  conveyance." 
These  views  are,  to  our  apprehension,  in  accordance  with  well 
settled  principles,  eminently  wise,  and  must  be  decisive  of  the 
case  at  bar.  For,  however  the  law  may  be  in  cases  of  this 
character,  when  the  agreement  has  been  completely  executed,  it 
seems  to  us  very  clear  that  a  court  of  chancery  can  never  lend 
its  aid  to  any  person  seeking  to  enforce  such  an  agreement. 
Dmeyy,  Packivood,  12  How.  127;  1  Story's  Eq.  Jur.  §  787, 
793  a;  Id.  §433,  n.  5. 

As  this  case  must  go  off  on  the  ground  set  forth  above,  we 
will  only  add,  in  reply  to  the  suggestion  that  the  deed  of  1865 
was  a  mortgage  for  the  security  of  the  precedent  indebtedness, 
that  the  answers  of  Phillips  and  Smith  to  the  bill  of  one  Roch, 
and  which  the  appellee  has  made  a  part  of  his  bill,  conclusively 
show  that  such  is  not  its  character,  but  that  it  is,  what  on  its 
face  it  purports  to  be,  an  absolute  deed  of  bargain  and  sale. 
The  decree  of  the  said  circuit  court  must  be  reversed  and  the 
bill  dismissed. 

The  decree  is  as  follows : 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
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the  decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  rendering  the  decree  of  the  12th  day 
of  November,  1880,  being  the  decree  appealed  from ;  that  instead 
of  rendering  said  decree,  the  said  circuit  court  ought  to  have 
dismissed  the  plaintiff's  bill  and  have  given  the  defendants  a 
decree  for  their  costs.  It  is  therefore  decreed  and  ordered,  that 
the  said  decree  appealed  from  be  reversed  and  annulled,  and  that 
the  appellee,  John  B.  Phillips  (the  plaintiff  in  the  court  below), 
pay  to  the  appellants  their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here.  And  this  court  proceeding 
to  render  such  decree  as  the  said  circuit  court  ought  to  have  ren- 
dered, it  is  decreed  and  ordered  that  the  bill  of  the  plaintiffs  be 
dismissed,  and  that  he  pay  to  the  defendants  their  costs  by  them 
about  their  defence  in  the  said  circuit  court  expended. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of  the 
county  of  Lunenburg. 

Degree  reversed. 
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Avrs  AND  Wife  v.  Lee  and  ai^. 

May  loth,  1883. 

I.  Fraudulent  Conveyances — Reference  to  commissioner — Case  at  bar.^ 
Suit  in  Virginia  to  set  aside  conveyance  for  fraud.  Grantor  and  grantees 
deny  fraud  and  explain  the  bona  fides  of  the  transaction.  Depositions 
taken.  Circuit  court  decrees  conveyance  fraudulent  and  nvill  as  to 
grantor's  creditors.  Appeal  to  district  court  of  appeals.  Decree  re- 
versed and  cause  remanded  for  account  of  all  dealings  between  grantor 
and  grantees  before  executing  deed,  inspection  of  all  grantees'  mercan- 
tile books,  and  examination  of  themselves  on  oath  before  commissioner. 
Grantees  notify  plaintiffs  when  and  where  in  the  city  of  B  (their  home), 
before  commissioner  of  Virginia,  they  would  submit  their  books  for 
inspection  and  themselves  for  examination  on  oath.  Then  and  lliere 
the  books  were  inspected  and  grantees  cross-examined  on  oath  by 
counsel  for  plaintiffs.  Commissioner  made  copies  of  the  books,  and 
certified  the  copies  and  grantees*  depositions  to  circuit  court.  These 
were  laid  before  commissioner  in  Virginia.  He  refused  to  consider 
them,  but  made  special  statement.  Circuit  court,  inspecting  IiU  report, 
decreed  that  plaintiffs  had  failed  to  make  out  their  charge  of  fraud,  and 
dismissed  their  bill  with  costs. 

Held— (by  a  majority  of  the  court) : 

1.  The  decree  of  the  district  court  of  appeals  reversing  the  decree 

annulling  the  deed  for  fraud  was  final  as  far  as  it  went, 

2.  Appellees  might  have  appealed  to  this  court,  but  did  not. 

3.  In  its  directions  for  account  of  dealings,  inspection  of  bi>ok<?  and 

examination  on  oath  of  grantees,  its  purpose  was  to  get  at  the 
truth;  and  the  inspection  and  examination  in  the  city  of  B  an- 
swered for  that  purpose,  as  well  as  the  like  inspection  and  exam- 
ination in  Virginia  could  have  done.  And  the  circuit  court  needed 
not  to  compel  the  books  and  the  grantees  to  be  brought  to  this 
state  for  inspection  and  examination. 
Held— (by  Richardson  J.  and  Lewis  P.): 

In  pursuance  of  directions  of  district  court  of  appeals,  circuit 

Vol.  Lxxvn — 70 
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court  should  have  required  not  only  the  account  of  all  dealings 
between  grantor  and  grantees  before  execution  of  deed,  and  the 
inspection  of  all  mercantile  books  of  grantees,  and  the  examina- 
tion on  oath  of  grantees  themselves,  to  have  been  taken  and  made 
before  its  own  commissioner  in  Virginia,  but  should  also  have 
required  the  commissioner  to  ascertain  whether  the  deed  was 
intended  by  the  parties  thereto  to  be  an  absolute  conveyance,  or 
only  a  mortgage. 

Appeal  from  decree  of  circuit  court  of  Lancaster  county  ren- 
dered 28th  January,  1875,  in  a  chancery  cause  wherein  James 
L.  Avis  and  Sophia  V.  his  wife,  and  others,  were  complainants, 
and  William  K.  Lee  and  Mary  A.  his  wife,  Arthur  H.  Lee, 
Warren  Eubank  and  William  Jlenderson  were  home,  and  Henry 
Duvall  and  George  L.  Iglehart,  merchants  and  partners  trading 
in  the  name  of  Duvall  &  Iglehart,  in  the  city  of  Baltimore, 
were  absent  defendants.  The  object  of  the  suit  was  to  vacate  a 
conveyance  made  by  Wm.  K.  Lee  and  wife,  on  7th  December, 
1865,  to  Duvall  &  Iglehart,  of  all  his  land,  stock  and  furniture 
in  Lancaster  county,  Virginia,  in  consideration  of  $6,000,  ex- 
pressed on  the  face  of  the  lease  to  have  been  paid,  of  all  which 
property,  however,  grantor  retained  possession  under  a  parole 
lease,  on  the  ground  that  the  same  was  made  with  intent  to 
defraud  the  plaintiffs  and  others  who  are  creditors  of  said 
grantor. 

By  its  last  decree  the  circuit  court  dismissed  the  plaintiflfs' 
bill  with  costs,  and  they  obtained  from  one  of  the  judges  of  this 
court  an  appeal. 

The  opinion  states  the  facts  and  the  proceedings  suflSciently 
for  the  comprehension  of  the  points  decided. 

R,  T.  L,  Beole,  and  John  S,  Wise,  for  the  appellants. 

The  court  mistook  the  law  as  applicable  to  the  facts  of  the 
record.  The  principle  so  long  maintained  in  Virginia,  that  pos- 
session inconsistent  with  the  terms  of  the  deed  was  fraud  per  «6, 
was  modified  in  Davis  v.  Turner  only  to  the  extent  of  permit- 
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ting  that  rule  of  evidence  to  be  met  by  explanations  showing 
hona  fides*  The  onus  prohandi  was  thrown  upon  the  defendants, 
and  unless  the  proofs  adduced  show  perfect  good  faith,  the  con- 
clusion of  fraud  results  as  conclusively  now  as  it  did  ever  with 
such  proofs  prior  to  Davis  v.  Turner,  4th  Gratt.  422 ;  Curd  v. 
Miaer's  Ex'or,  7th  Gratt.  185. 

The  opportunity  allowed  Duval  and  Iglehart  to  do  this  by 
decree  of  appellate  court,  they  failed  to  embrace.  And  apart 
from  the  answers,  there  is  no  explanation  of  the  alleged  indebt- 
edness of  Lee ;  on  the  contrary,  much  impugning  the  truth  of 
its  existence. 

And  secondly,  independently  of  the  principles  of  fraud  j^er  «e, 
the  court  erred  in  dismissing  the  bill  as  not  sustained  by  proofs. 
Every  ear-mark  of  fraud  actual,  relied  upon  in  the  books,  is 
present  in  this  record.  The  insolvency  of  vendor,  the  secrecy 
of  the  negotiation,  the  sweeping  character  of  the  sale,  including 
everything,  even  the  bed  Lee  slept  upon,  the  continued  posses- 
sion and  actual  sale  of  portions  of  the  property  conveyed  by 
Lee  and  wife,  the  extreme  improbability  of  a  credit  of  $4,000 
upon  a  single  note  accorded  to  one  in  Lee's  circumstances  by  a 
mercantile  firm,  and  the  utter  failure  to  show  for  what  this 
large  sum  was  due. 

It  is  submitted  with  some  confidence  that  these  facts  do  show 
a  feigned  sale,  which  requires  something  more  than  an  answer 
denying  fraud  to  be  successfully  repelled.  Certain  it  is,  that  a 
former  circuit  court  and  a  district  appellate  court  so  thought, 
as  is  shown  by  the  record.  See  1st  Smith's  Lead.  Cas. — Twyne's 
Case — for  a  review  of  authorities  upon  this  whole  subject. 

W.  W,  Gordon,  and  Robert  Mayo,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

On  the  26th  day  of  January,  1866,  the  appellant,  Sophia  V. 
Mitchell,  since  intermarried  with  the  appellant,  James  L.  Avis, 
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filed  her  bill  in  the  circuit  court  of  Lancaster  county,  to  set  aside 
as  fraudulent  a  deed  from  the  appellee,  William  K.  Lee  and  wife, 
to  the  appellees,  Duval  and  Iglehart,  which  deed  was  made  on 
the  7th  day  of  December,  1865.  The  land  sold  under  the  said 
deed,  having  been  leased  by  the  vendee  to  the  vendor.  The 
depositions  of  seventeen  witnesses  were  taken  pro  and  con^  and 
the  circuit  court  decreed  on  the  5th  day  of  November,  1867, 
the  deed  to  be  fraudulent,  and  ordered  the  land  to  be  sold 
to  pay  the  plaintiffs'  debt.  From  this  .decree  the  defendants 
appealed  to  the  district  court  of  appeals  at  Fredericksburg, 
Virginia,  a  tribunal  then  existing  under  the  laws  of  this  state. 
On  the  13th  day  of  July,  1868,  the  district  court  of  appeals  re- 
versed the  circuit  court,  and  remanded  the  cause.  From  this 
order  reversing  the  circuit  court,  the  plaintiffs  were  entitled 
to  an  appeal  to  this  court  as  a  matter  of  right,  but  no  appeal 
was  taken,  and  that  decree,  so  far  as  it  goes,  is  final  in  this 
cause.  That  court  said  the  circuit  court  erred  in  decreeing  that 
the  fraud  charged  in  the  bill  had  been  established  by  the  evi- 
dence, and  instead  of  doing  so,  ought  to  have  directed  a  com- 
missioner of  the  court  to  take  an  account  of  all  the  dealings 
between  the  vendor  and  vendees,  before  the  execution  of  the 
deed  complained  of,  and  ascertain  the  amount  due  by  the  former 
to  the  latter,  and  inquire  into  and  state  all  the  circumstances 
connected  with  the  execution  of  the  said  deed  and  the  considera- 
tion thereof,  &c. ;  and  ought  to  have  directed  the  vendees  to 
produce  before  a  commissioner,  when  required  by  him,  all  their 
mercantile  books  containing  an  account  of  any  of  the  said  deal- 
ings, and  submit  to  be  examined,  on  oath  by  him.  In  pursuance 
of  this  decree  of  the  said  district  court,  the  circuit  court  of  Lan- 
caster, on  the  27th  day  of  May,  1870,  decreed  accordingly. 
The  vendees  gave  notice  to  the  plaintiffs  that  on  the  Ist  day 
of  November,  1870,  at  a  place  designated  in  the  city  of  Balti- 
more (the  place  of  their  residence),  they  would  exhibit  all  their 
books  and  accounts  bearing  on  the  subject  before  a  commissioner 
of  Virginia  in  the  said  city  of  Baltimore,  and  submit  them- 
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selves  to  be  examined  on  oath.  On  the  day  named,  and  at  the 
place  designated,  the  said  books  were  exhibited  before  the  said 
commissioner,  and  the  vendees  did  submit  themselves  to  be  ex- 
amined on  oath,  and  were  cross-examined  at  length  by  counsel 
for  jjome  of  the  creditors  of  the  vendor  in  the  deed  complained 
of,  and  the  said  books  were  copied  and  certified  by  the  said  com- 
missioner, the  certificate  declaring  the  copies  to  be  accurate  and 
Ml;  and  these  copies  and  certified  abstracts  were  laid  before  the 
commissioner  of  the  circuit  court  of  Lancaster.  The  said  com- 
missioner refused  to  consider  the  said  certified  copies,  but  made 
special  statement  of  same,  as  required  by  the  appellees.  Upon 
the  coming  in  ef  this  report  the  circuit  court,  upon  inspection  of 
the  same,  decreed  in  favor  of  the  defendant,  declaring  that  the 
plaintiflfs  had  entirely  failed  to  make  out  the  charge  of  fraud, 
and  dismissed  their  bill.  From  this  decree  the  appellants  ap- 
pealed to  this  court. 

We  are  of  opinion  that  the  circuit  court  did  not  err  in  thus 
dismissing  the  plaintiff^s  bill. 

Upon  inspection  of  the  books  so  copied,  the  transactions,  run- 
ning back  for  many  years  anterior  to  the  beginning  of  the  late 
war,  appear  to  be  usual,  and  such  as  might  be  reasonable  and 
possible,  and  indeed  probable,  between  the  parties,  and  they  are 
proved  to  be  accurate  and  genuine. 

The  sole  question  in  this  case  then,  is,  whether  the  circuit 
conrt  should  not  have  compelled  the  original  books  to  be  brought 
to  this  state  for  an  inspection  by  its  commissioner.  How  could 
this  be  at  all  necessary,  or  indeed,  proper?  The  books  were  all 
exhibited  in  the  city  of  Baltimore  before  a  commissioner  of  Vir- 
ginia there,  exhibited  to  the  parties  themselves  and  their  counsel, 
and  copied  in  full  and  certified,  and  the  parties  examined  on 
oath  and  cross-examined.  What  more  could  have  been  done  in 
this  state  than  was  done  in  that  state  ?  What  good  could  come 
on  the  one  hand  by  bringing  the  original  books,  or  what  harm 
did  come  on  the  other  hand  by  not  bringing  them  ? 

It  is,  however,  contended  that  the  district  court  so  ordered. 
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We  do  not  so  understand  the  decree  of  that  court.  The  obvious 
intention  and  aim  of  the  decree  of  that  court  was  to  get  at  the 
truth  between  the  parties,  upon  an  examination  of  the  mercan- 
tile books  of  these  vendees.  These  books  have  been  examined, 
copied  and  certified,  and  exhibited  to  the  court  thus  copied  and 
certified,  and  to  the  parties  and  their  counsel  in  the  original; 
and  it  would  have  been  altogether  useless  and  fruitless  to  have  • 
demanded  more.  The  circuit  court  did  not  err  in  so  deciding, 
and  we  are  of  opinion  to  affirm  the  said  decree  of  the  circuit 
court. 

Fauntleroy  and  Hinton  J,'s,  concurred  in  the  opinion  of 
Lacy,  J. 

Leioisy  P.,  and  Richardson^  «/.,  dissented. 

Richardson,  J.,  dissenting^  said: 

This  suit  originated  in  1866,  upon  a  bill  filed  in  the  circuit 
court  of  Lancaster  county  by  Sophia  V.  Mitchell,  an  infant,  by 
Thomas  S.  Dunaway,  her  guardian  and  next  friend,  who  sued 
also  in  his  own  right,  and  both  of  whom  sued  as  well  for  them- 
selves as  on  behalf  of  Marion  J.  and  Mary  E.  Eustace,  also 
infants,  by  Addison  Hall,  who  claimed  in  his  own  right  and  as 
their  guardian  and  next  friend,  and  also  on  behalf  of  William 
H.  Cuwell,  against  William  K.  Lee  and  others. 

The  object  of  the  suit  was  to  set  aside  and  annul,  as  fraudu- 
lent and  void,  a  certain  deed  made  by  the  said  William  K.  Lee 
to  the  appellees,  Duvall  and  Iglehart,  of  the  city  of  Baltimore, 
in  the  state  of  Maryland,  dated  the  7th  day  of  December,  1865, 
by  which  said  William  K.  Lee  conveyed  to  said  Duvall  and 
Iglehart,  all  his  estate,  real  and  per.8onal,  of  every  description, 
including  even  household  and  kitchen  furniture. 

The  real  estate  thus  conveyed  consisted  of  a  valuable  tract  of 
land  containing  two  hundred  and  forty  acres,  fronting  on  the 
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Chesapeake  bay,  in  the  county  of  Lancaster,  on  which  were 
comfortable  improvements,  &c.  The  personal  property  con- 
veyed, so  far  as  specified,  consisted  of  six  horses  and  mules, 
twenty-two  head  of  cattle,  seventeen  sheep,  fifty  hogs,  and  all 
the  farming  implements,  and  household  and  kitchen  furniture. 
The  consideration  expressed  on  the  face  of  said  deed  is  six  thou- 
sand dollars,  the  receipt  of  which  is  therein  acknowledged  as 
having  been  paid  in  cash. 

The  plaintiffs  below  (the  appellants  here)  are  creditors  of  said 
William  K.  Lee,  who  at  the  date  of  said  deed  was  largely  in- 
volved in  debt  to  the  appellants  and  others.  It  is  alleged  in  the 
bill,  and  nowhere  denied,  that  a  large  portion  of  said  indebt- 
edness was  to  the  infant  plaintiff,  said  Sophia  V.  Mitchell,  and 
evidenced  by  bonds  executed  by  said  W.  K.  Lee  to  her  guardian, 
and  constituting  part  of  her  personal  estate. 

In  this  state  of  circumstances  William  K.  Lee,  in  the  county 
of  Lancaster,  in  Virginia,  had  prepared  the  deed  aforesaid,  and 
together  with  his  wife,  Mary  A.,  executed  the  same;  and  on  the 
11th  day  of  said  month  (December)  the  same  was  acknowledged 
and  recorded  in  the  clerk's  office  of  Lancaster  county,  the  officer 
taking  the  acknowledgment  certifying  that  the  said  Mary  A.  Lee 
had  consented  to  execute  the  same,  but  not  willingly.  When 
the  deed  had  been  thus  executed  said  Lee  took  his  wife  to  Lan- 
caster courthouse,  where  the  acknowledgment  was  made  and  the 
deed  admitted  to  record.  At  this  time  the  grantees  (Duval  and 
Iglehart)  were  absent.  In  fact,  it  does  not  appear  that  they,  or 
either  of  them,  either  before  or  since  said  conveyance,  ever  saw 
the  land  or  other  property  conveyed  to  them  by  said  deed. 
Most,  if  not  all,  the  neighbors  of  Lee  seem  to  have  been  exam- 
ined as  witnesses,  and  their  depositions  appear  in  the  record. 
None  of  them  remember  ever  to  have  seen  or  heard  of  either 
Duval  or  Iglehart,  in  person  or  by  agent,  being  on  the  premises. 
The  record  discloses  the  fact  that  no  actual  possession  was  ever 
given;  but  that  Lee,  the  grantor,  remained  in  possession,  and, 
to  all  appearances,  managed  and  controlled  the  property  as  he 
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had  theretofore  done.  He  hired  labor,  cultivated  the  farm,  dis- 
posed of  the  farm  products  in  his  own  name.  It  appears,  too, 
that  this  deed  was  made  at  a  time  when  said  Lee  was  urged  to 
pay  his  just  debts,  especially  those  due  the  said  infants ;  that  he 
made  declarations  evincing  a  purpose  not  to  pay  them,  because 
Confederate  money  had  been  offered  by  him  therefor  and  refused. 
And,  above  all,  it  appears  that  this  debtor,  who,  if  not  then 
absolutely  insolvent,  made  himself  so  by  the  deed  in  question, 
by  parting  with  property  which,  from  the  proof  in  the  cause,  must 
have  been  worth  not  less  than  nine  or  ten  thousand  dollars,  for 
six  thousand. 

It  is  not  strange  then,  in  view  of  these  most  suspicious  cir- 
circumstances  that  the  appellants,  upon  well  settled  principles, 
filed  their  bill  at  once,  charging  that  this  deed  was  false  and 
fraudulent  in  design,  and  made  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  said  Lee.  Nor  is  it  strange  that  the  cir- 
cuit court  of  Lancaster,  after  hearing  the  proofs,  when  the  mat- 
ter was  yet  fresh,  should  have  decreed  said  deed,  as  it  did,  to  be 
fraudulent  and  void. 

It  is  proper  to  state  that  William  K.  Lee,  the  grantor,  and 
also  Duvall  and  Iglehart,  the  grantees,  filed  their  separate  an- 
swers, each  denying  the  fraud  charged  as  to  them,  respectively, 
and  asserting  the  bona  fides  of  the  transaction.  William  K. 
Lee  in  his  answer  says,  that  for  many  years  he  had  dealings 
with  the  said  Duval  and  Iglehart  as  grocers  and  commission 
merchants ;  that  he  not  only  bought  of  them  goods  in  their 
line  of  trade,  but  was  indebted  to  them  frequently  for  advances 
to  him  of  money;  that  up  to  the  1st  day  of  July,  1858,  he  was 
justly  indebted  to  the  said  Duval  and  Iglehart  in  the  sum  of 
$4,000,  and  on  that  day  he  gave  them  his  note  for  that  amount^ 
with  interest  from  date ;  that  on  the  20th  August,  1859,  he  paid 
said  Duval  and  Iglehart  $500  in  part  of  said  notes ;  that  the 
balance  due  on  said  note  continued  due  to  said  Duval  and  Igle- 
hart until  the  month  of  November,  1859,  when  he  visited  Bal- 
timore, and  Duval  and  Iglehart  called  on  him  for  payment  or 
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security  for  the  balance  due  on  said  note ;  that  he  responded 
that  he  had  nothing  out  of  which  he  could  comply  with  their 
demand,  except  the  land  on  which  he  lived,  and  the  stock,  &c. 
on  it,  and  offered,  to  satisfy  them,  to  sell  said  property  to  them 
at  |8,000,  the  balance  after  deducting  the  amount  of  said  note, 
to  be  paid  him  in  cash ;  that  Duval  and  Iglehart  refused  to  give 
him  that  amount,  and  offered  him  $6,000,  which  he  says,  he 
finally  accepted ;  that  it  was  agreed  between  him  and  Duval  and 
Iglehart,  that  he  should  execute  and  record  a  deed  to  them  for 
said  property,  and  that  when  that  was  done  the  said  note  should 
be  surrendered,  and  the  balance  which  might  be  due  him  should 
be  paid  in  cash  by  them ;  that  accordingly  he  did  execute  and 
deliver  to  the  clerk  of  Lancaster  county  said  deed,  and  that  re- 
spondent afterwards  went  to  Baltimore,  when  the  transaction 
was  closed  on  the  14th  day  of  December,  1865,  when  Duval  and 
Iglehart  surrendered  said  note,  and  paid  him  the  balance, 
$904.25.  And  he  exhibits  said  note  with  and  as  part  of  his 
answer. 

And  in  his  answer,  said  Lee  admits  that  he  still  lived  on  said 
land,  and  has  possession,  but  as  agent  of  Duval  and  Iglehart. 
And  he  says  that  at  the  time  of  said  sale  Duval  and  Iglehart 
gave  him  verbal  instructions  as  to  the  management  and  con- 
trol of  said  property;  that  after  his  return  to  Lancaster  in 
December,  1865,  he  received  from  them  a  letter  dated  22d  De- 
cember, 1865,  giving  him  directions  and  authority  to  manage 
said  property.  The  letter  referred  to  is  in  the  record,  and  gives 
to  William  K.  Lee  very  general  powers  to  act  in  his  own  name 
and  as  for  himself — powers  in  fact  not  altogether  consistent 
with  the  usual  course  of  prudent  business  men. 

In  his  answer,  William  K.  Lee  also  admits  that  Duvall  and 
Iglehart,  at  the  time  of  the  transaction,  did  say  their  only  in- 
ducement and  object  in  making  said  purchase,  was  to  secure  the 
debt  due  them,  and  that  he,  William  K.  Lee,  should  have  the 
right,  if  able,  to  repurchase.  In  their  answer,  Duvall  and  Igle- 
hart say  the  same,  but  take  care  to  add,  that  in  case  of  re- 
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purchase,  William  K.  Lee  was  to  pay  what  they  might  think 
the  property  worth.  Here  is  a  discrepancy  which,  in  view  of 
the  gross  inadequacy  of  ccnsideration,  is  very  important,  and 
serves  to  stamp  the  transaction  with  an  additional  badge  of 
fraud.  It  tends  strongly  to  show  that  Duvall  and  Iglehart 
valued  the  property  at  more  than  $6,000,  and  intended  to  have 
its  true  value.  It  moreover  tends  strongly  to  show,  that  Duvall 
and  Iglehart  were  aiding  William  K.  Lee  to  cover  up  and 
screen  his  property  from  the  just  demands  of  his  bona  fide  cred- 
itors. But,  however  this  may  be,  there  is,  whether  you  take  the 
statement  of  William  K.  Lee  or  that  of  Duvall  and  Iglehart,  the 
unavoidable  conclusion  that  the  conveyance  from  Lee  to  Duvall 
and  Iglehart,  does  not,  on  its  face,  contain  the  whole  agreement 
and  understanding  between  the  parties;  that  the  true  agreement 
was  that  of  a  conditional  sale  or  mortgage  with  the  right,  with- 
out day,  of  redemption  by  the  grantor.  In  this  view,  which  is 
absolutely  unavoidable,  even  though  it  be  true  that  Duvall  and 
Iglehart  were  bona  fide  creditors  to  the  extent  claimed  by  them, 
yet,  inasmuch  as  the  property  conveyed  to  them  was  worth 
greatly  more  than  their  debt,  the  same  is  liable  to  the  claims  of 
the  creditors  of  William  K.  Lee  at  large,  including  said  Duvall 
and  Iglehart,  according  to  their  priorities,  if  any. 

I  have  thus  far  addressed  myself  to  that  view  of  the  case  in- 
volving the  merits  of  the  question.  This  has  been  done  not 
with  a  view  of  determining  the  case  upon  its  merits,  but  to 
demonstrate  the  just  necessity  for  reversing  the  court  below  as 
the  only  means  by  which  the  very  right  of  the  case  may  be 
arrived  at,  and  the  dignity  and  integrity  of  proper  adjudication 
preserved. 

A  brief  review  of  the  case  will  bring  sharply  to  view  the 
necessity  of  vindicating  the  right  just  stated.  Upon  the  state 
of  facts  hereinbefore  referred  to,  the  circuit  court  of  Lancaster 
county,  on  the  5th  day  of  November,  1867,  when  the  transaction 
in  question  was  fresh,  pronounced  its  decree,  declaring  that  the 
said  deed  from  William  K.  Lee  to  Duvall  and   Iglehart  was 
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made  with  the  intent  to  hinder,  delay  and  defraud  the  creditors 
of  the  said  William  K.  Lee  in  the  recovery  of  their  just  de- 
mands, and  is,  therefor,  null  and  void. 

From  the  decree  thus  rendered  an  appeal  was  taken  to  the 
district  court  of  appeals  at  Fredericksburg.  When  the  case  was 
heard  in  that  court  a  decree  was  rendered,  the  body  and  spirit  of 
which  is  in  these  words — that  is,  after  stating  that  the  court 
below  had  decreed  the  conveyance  in  question  null  and  void, 
said — "and  instead  of  doing  so  ought  to  have  directed  a  com- 
missioner of  the  court  to  take  an  account  of  all  the  dealings  be- 
tween the  said  Wm.  K.  Lee  and  Duval  and  Iglehart  prior  to  the 
execution  of  said  deed,  and  ascertain  the  amount  then  due  by 
the  former  to  the  latter,  and  enquire  into  and  state  aU  the  cir- 
camstances  connected  with  the  execution  of  the  said  deed,  and 
the  consideration  thereof,  and  any  understanding  or  agreement 
between  the  said  parties  in  regard  to  the  said  deed,  or  the  prop- 
erty thereby  conveyed,  or  any  part  thereof,  and  make  report  to 
the  court ;  and  ought  to  have  directed  the  said  Duval  and  Igle- 
hart to  produce  before  the  commissioner,  when  required  by  him, 
ofl  their  merccprUUe  books,  containing  an  account  of  any  of  the 
said  dealings,  and  submit  to  be  examined  on  oath  concerning 
any  of  the  matters  aforesaid,  if  and  whenever  required  by  him, 
and  on  the  coming  in  of  said  report  the  said  court  ought  to  have 
decided  the  said  question,  as  well  upon  the  said  report  and  any 
exception  taken  thereto  as  upon  the  pleadings  and  proofs  in  the 
cause,  including  any  proofs  which,  after  said  directions  and  before 
the  time  of  such  decision,  may  have  been  taken  and  filed  in  the 
cause.  If  such  decision  had  been  that  said  deed  is  fraudulent 
and  void  as  to  the  said  creditors,  then  the  court  ought  to  have 
subjected  the  property  conveyed  by  the  deed  to  the  payment  of 
the  claims  of  such  of  the  said  creditors  as  are  entitled  to  the 
benefit  of  this  suit,  according  to  their  respective  rights  and  pri- 
orities. But  if  such  decision  had  been  that  the  said  deed  is  not 
fraudulent  and  void  as  to  the  said  creditors,  then  the  court  ought 
to  have  decided  whether  the  said  deed  was  intended  by  the  par- 
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ties  to  be  absolute  and  UDConditional,  or  was  accompanied  by  an 
agreement  or  understanding  between  them,  that  the  said  Wm. 
K.  Lee  should  have  the  privilege  of  redeeming  the  property 
conveyed  by  repayment  of  the  consideration,  or  purchase  money  ; 
and  if  such  decision  had  been  that  the  said  deed  was  intended 
by  the  parties  to  be  absolute  and  unconditional,  then  the  court 
ought  to  have  dismissed  the  bill  with  costs ;  but  if  such  decision 
had  been  that  the  understanding  between  the  said  parties  that 
the  said  Wm.  K.  Lee  should  have  the  privilege  of  redemption 
aforesaid,  then  the  court  ought  to  have  subjected  the  property 
thereby  conveyed,  first,  to  the  debt  due  by  the  said  Wm.  K.  Lee 
to  the  said  Duval  and  Iglehart  at  the  times  of  the  execution  of 
said  deed,  with  interest  thereon  until  payment,  and  also  of  any 
money  paid  by  them  to  him  in  consideration  of  the  execution  of 
the  said  deed,  with  interest  thereon  till  payment,  and  then  to  the 
payment  of  the  claims  of  such  of  the  said  creditors  as  are  enti- 
tled to  the  benefits  of  this  suit,  according  to  their  respective 
rights  and  priorities.  Therefore,  it  is  decreed  and  ordered,  that 
so  much  of  the  said  decree  as  is  inconsistent  with  the  foregoing 
opinion  be  reversed  and  annulled,  and  the  remainder  thereof 
affirmed,''  &c. 

This  decree  of  the  district  court  speaks  for  itself,  and  in  terms 
of  unmistakable  plainness,  but  partially  reverses  the  decree  of 
the  circuit  court  of  Lancaster,  and  that  only,  because  the  latter 
had  prematurely  acted  without  the  books,  and  all  the  books  of 
Duvall  and  Iglehart  containing  an  account  of  any  of  the  deal- 
ings between  William  K.  Lee  and  them,  and  without  enquiring 
into  and  ascertaining  whether  said  transaction  was  a  conditional 
sale,  and  decreeing  accordingly.  The  decree  lays  stress  upon 
the  right  of  redemption  spoken  of  and  admitted  in  the  answers 
of  Duvall  and  Iglehart,  and  William  K.  Lee,  respectively.  It 
is  a  matter  of  vital  importance  to  the  creditors,  especially  the 
infant  plaintiffs,  for  there  is  no  escaping  the  fact  that  the  pro- 
perty conveyed  was  worth  nearly  double  the  consideration  men- 
tioned in  the  deed.     Hence  the  particularity  of  the  district  court 
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in  directing  that  if  there  was  an  agreement  for  the  redemption, 
then,  if  and  to  the  extent  that  Duval  and  Iglehart  were  bona 
fide  creditors  of  William  K.  Lee,  the  property  should  be  sub- 
jected to  the  claims  of  Lee's  creditors,  after  first  satisfying  such 
claim  of  Duvall  and  Iglehart. 

Yet  when  the  case  was  sent  back  to  the  circuit  court  of  Lan- 
caster, all  these  very  specific  directions  were,  in  effect,  disre- 
garded ;  for  in  the  decree  rendered  by  said  lower  court  and  now 
complained  of,  no  notice  of  any  of  them  is  made — the  decree 
only  declaring  that  the  plaintiffs  had  failed  to  sustain  the  charge 
of  fraud  made  in  the  bill. 

Let  us  briefly  review  the  proceedings  had  after  the  case  went 
back  to  the  circuit  court  of  Lancaster. 

By  decree  of  said  court  made  on  the  6th  day  of  November, 
1868,  James  Simmonds,  its  commissioner,  was  directed  to  take  the 
account  required,  and  said  Duval  and  Iglehart  were  required  to 
produce  cdl  their  books,  and  to  submit  to  be  examined  on  oath  by 
said  commissioner ;  but  said  decree  did  not,  as  it  should  have 
done,  pursue  all  the  directions  contained  in  the  said  decree  of 
the  district  court ;  it  did  not  direct  enquiry  and  report  as  to  the 
questioh  of  redemption  aforesaid.  The  commissioner  reports 
that  under  the  decree  of  the  circuit  court,  he  fixed  upon  the  10th 
day  of  March,  1869,  at  Lancaster  courthouse,  to  take  said  ac- 
count, and  gave  notice  to  the  parties ;  that  they  did  not  attend  ; 
that  he  continued  the  same  to  Wednesday  the  24th  of  said 
month,  and  the  parties  did  not  attend,  except  the  attorney  for 
the  plaintiff^,  and  he  again  continued  until  the  27th  of  said 
month,  when  he  took  the  deposition  of  one  witness ;  and  that 
notice  was  renewed  and  executed  upon  the  parties  of  each  of 
these  continuances,And  that  Duvall  and  Iglehart  refused  to  obey 
the  summons,  and,  therefore,  he  (the  commissioner)  had  been 
unable  to  carry  the  decree  into  effect. 

On  the  27th  day  of  May,  1870,  a  decree  was  entered  by  the 
said  circuit  court,  reconmiitting  said  report  to  the  commissioner. 
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This  was  done  upon  the  motion  of  the  plaintiffs,  whose  rights 
then  depended  upon  the  information  to  be  derived  mainly  from 
the  books  of  Duvall  and  Iglehart.  In  this  second  decree  the 
said  circuit  court  repeated  its  former  directions,  with  the  decla- 
ration that,  upon  notice  to  Duvall  and  Iglehart  of  what  they 
are  required  to  do,  and  report,  of  their  non-compliance,  by  the 
commissioner,  the  court  would  proceed  to  decree  against  them 
at  the  next  hearing  of  the  cause. 

It  is  a  very  significant  fact,  just  here,  that  the  decree  last 
named  recommitting  said  report  has  never  in  any  way  been  at- 
tempted to  be  executed ;  for  on  the  20th  day  of  September  there- 
after (1870)  said  commissioner  reports,  as  supplemental  to  his 
former  report,  which  had  been  followed  by  a  decree  of  recom- 
mittal, that  he  on  that  day  (September  20th,  1870),  upon  the 
petition  of  Duval  and  Iglehart,  reopened  the  case  for  a  further 
hearing  of  same,  and  issued  notices  to  the  complainants,  which 
were  returned  executed ;  that  on  that  day  Samuel  Gresham, 
attorney  for  the  plaintiffs,  and  Robert  Mayo,  attorney  for  the 
defendants,  appeared;  but  that  neither  Duval  nor  Iglehart  ap- 
peared, nor  did  they  produce  their  books  for  examination ;  but, 
by  their  counsel,  presented  a  paper  purporting  to  be  depositions 
taken  in  the  city  of  Baltimore,  and  extracts  from  their  mercan- 
tile books ;  that  said  commissioner,  regarding  said  course  as  not 
in  compliance  with  the  requirements  of  the  decrees  of  the  6th 
day  of  November,  1868,  and  the  28th  day  of  May,  1870,  rejected 
the  said  paper;  that  thereupon  the  defendants,  by  their  counsel, 
drew  up  a  special  statement,  which  they  required  said  commis- 
sioner to  make,  and  which  he  returned  (marked  W). 

This  special  statement  appears  in  the  record.  It  is  specious, 
but  by  no  means  satisfactory.  It  disclaims  any  disrespect  to  the 
orders  of  the  court,  although  these  defendants  (Duval  and  Igle- 
hart) had,  after  repeated  notices  from  said  commissioner,  contu- 
maciously stood  out  in  defiance  of  said  orders.  It  discloses  the 
fact  that  they  had,  while  thus  in  contempt,  undertaken  upion 
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notice  to  the  plaintifFs,  to  take  in  Baltimore  such  proof  as  suited 
them,  and  that  after  the  decree  of  recommittal  they  bring  this, 
not  in  person,  but  by  counsel,  and  petition  the  commissioner 
and  induce  him  to  undertake  to  reopen  a  report  which  had  been 
rejected  by  decree.  This  the  commissioner  had  no  right  to  do; 
and  it  must  be  presumed  that  he  only  did  so  upon  the  belief 
that  Duval  and  Iglehart  desired  to  purge  themselves  of  their 
contempt  by  then  fully  complying  with  the  court's  decrees. 

But  they  did  not  do  so ;  but,  instead,  offered  certain  papers 
purporting  to  be  the  depositions  of  certain  witnesses  to  whom 
they  had  shown,  not  all  their  books,  but  their  ledger  only. 
These  papers  were  refused,  and  most  properly  so,  by  the  com- 
missioner. Then  these  so-called  depositions  are  attempted  to  be 
injected  into  the  case  through  the  medium  of  a  special  written 
statement  by  counsel,  in  which  it  is  assumed  that,  practically, 
all  the  purposes  of  the  decrees  aforesaid  are  served  thereby. 
Such  is  not  the  fact.  If  in  the  early  progress  of  the  cause,  be- 
fore the  first  decree  against  them,  this  pretended  evidence  had 
been  taken,  though  showing  only  what  the  ledger  contained, 
and,  therefore,  not  the  best  proof,  it  might  have  been  treated  as 
a  mere  inadvertence  on  the  part  of  Duval  and  Iglehart.  But, 
after  the  special  directions  of  the  district  court  and  circuit  court 
of  Lancaster,  after  the  decree  of  the  latter  requiring  a  copy 
thereof  to  be  served  on  Duval  and  Iglehart,  with  notification  to 
them  that  non-compliance  on  their  part  would  be  treated  and 
taken  as  sufficient  reason  for  decreeing  against  them,  it  was  too 
late  to  claim  that  to  see  all  their  books  was  unnecessary.  Not 
only  could  they  not  be  mistaken  in  this,  if  they  had  looked  only 
to  said  decrees,  but  in  the  taking  of  said  pretended  evidence  in 
Baltimore,  their  attention  had  been  called  especially  to  the  im- 
portance of  showing  all  their  books,  &c.  Their  witness,  to 
whom  they  only  showed  their  ledger,  says  that  no  day  book 
containing  the  items  of  accounts  against  William  K.  Lee  was 
shown  him;  that  no  set  of  books  is  complete  without  such  a 


Digitized  by 


Google 


668  AVIS  AND  WIPE  V,  LEB  AND   AI£, 


Dissenting  Opinion. 


book;  that  the  only  item  of  charge  therein  against  William  t, 
Lee  was  this,  "  April  2d,  '68,  to  sundries,  cash,  &c.,  $4,000."  That 
Duval  and  Iglehart  did  not  then,  under  the  circumstances,  pro- 
duce their  day  book  with  the  items,  is  a  circumstance  of  such 
significance  that  it  becomes  more  than  ever  important,  in  behalf 
of  justice  and  fair  dealing,  that  all  the  books  be  seen  and  the 
transactions  thorougly  scrutinized.  To  see  all  of  said  books  is 
a  right  finally  adjudicated  in  favor  of  the  appellants.  Such 
being  their  right, -it  was  wrong  to  decree  against  them  when 
full  proof  was  in  reach.  For  these  reasons,  I  am  of  opinion  the 
decree  below  should  be  reversed. 

Decree  affirmed. 
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fUltmond. 

PUMPHREY  AND  ALS.  V.  BrOWN  AND  AI£. 
May  loth,  1883. 

1.  Constitution. — Act  of  assembly  approved,  February  13th,  1877^  entitled 

"  an  act  to  amend  and  reenact  J  36,  ch.  68,  Code  1873,"  *s  not  inconsistent 
with  {  4,  article  vii  of  the  constitution. 

2.  Construction  of  Statutes—  Towns—School  districts. — Under  ihit  said 

act,  approved  February  13th,  1877,  incorporated  towns  having  over  five 
hundred,  and  less  than  five  thousand  inhabitants,  if  the  council  ol  such 
town  so  elect,  shall  constitute  a  separate  school  district;  and  such 
council  shall  have  the  power  to  appoint  three  school  trustees,  to  serve 
one,  two,  and  three  years,  respectively,  and  annually  thereafter,  it  .^hall 
appoint  a  school  trustee  to  serve  three  years. 
3-  Case  AT  Bar.— On  September  21st,  1882,  the  town  council  of  the  incor- 
porated town  of  A.,  which  then  had  over  500  and  less  than  5,000  inhabi- 
tants, organized  that  town  into  a  separate  school  district  and  elected  K. 
and  two  others  trustees  therefor,  who  duly  qualified  and  organized  '*  the 
board  of  trustees  for  the  school  district  for  the  town  of  A.  in  the  county 
of  H."  On  19th  Februar>%  1883,  P.  and  two  others,  who  had  been  <iuly 
appointed,  qualified  and  organized  as  "  the  board  of  school  trustees  in  and 
for  school  district  No.  3  in  the  said  county  of  H.,"  which  district  had  em- 
braced within  its  limits  the  said  town  of  A.  before  its  erection  into  a 
separate  school  district,  presented  to  this  court  their  petition  for  a  nian- 
damus  io  compel  said  K.  and  his  two  associates  to  restore  to  them  the 
control  of  that  portion  of  district  No.  3,  which  is  included  within  the 
//raits  of  said  town  of  A.,  as  it  had  been  prior  to  the  creation  of  the 
separate  district. 
Held: 

The  writ  of  mandamus  is  denied. 

On  petition  for  a  writ  of  mandamus.     Opinion  states  the  facts. 
F.  8.  Blair  J  Attomey-Oeneraly  for  petitioners. 


Sands,  Leake  dt  Carter,  for  the  respondents. 
Vol.  Lxxvn — 72 
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Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  petitioners  aver  that  in  the  month  of  August,  1882,  they 
were  duly  elected  school  trustees  for  Ashland  school  district,  in 
the  county  of  Hanover,  and  duly  qualified  as  required  by  law,  and 
organized  the  school  board  for  said  district  without  delay  and  in 
the  manner  required  by  law.  That  while  engaged  in  the  lawful 
discharge  of  their  duties  as  such  school  board  for  said  Ashland 
district,  the  town  council  of  the  town  of  Ashland,  in  said  county 
of  Hanover,  which  said  town  is  a  large  portion  of  said  school 
district,  known  as  Ashland  School  District,  No.  3,  being  situated 
in  the  very  centre  of  the  same,  assembled  and  sought  to  consti- 
tute said  town  a  separate  school  district  under  the  designation  of 
*'The  School  District  of  the  Town  of  Ashland,"  and  appointed 
J.  A.  Brown,  Otho  G.  Kean  and  John  J.  Tiller  three  school 
trustees  for  said  town,  to  serve  one,  two  and  three  years  respect- 
ively ;  and  on  proceeding  to  organize  said  town  into  a  separate 
school  district,  and  had  by  a  proceeding  by  mandamtis,  to  which 
petitioners  were  not  parties,  either  as  trustees  or  as  a  school 
board,  in  this  court  compelled  the  county  superintendent  of 
schools  to  assist  in  organizing  them  into  a  separate  school  dis- 
trict, and  are  now  so  acting,  and  are  likely  to  greatly  injure  the 
free  school  interests  of  petitioners'  school  district;  that  the 
action  of  said  town  council  and  town  board  are  illegal  and  in 
violation  of  their  rights,  and  ask  a  peremptory  writ  of  mandamus 
to  compel  them  to  restore  to  the  petitioners  that  portion  of  the 
Ashland  school  district  known  as  No.  3,  and  the  care  and  man- 
agement of  the  same  as  they  had  before  the  illegal  and  usurping 
acts  of  the  town  council  of  the  town  of  Ashland,  and  the  board 
of  school  trustees  of  their  creation.  To  this  petition  the  said 
town  board  demur  and  make  answer,  and  set  forth  the  right, 
under  the  law,  of  the  said  town  council  to  act  in  thus  organ- 
izing a  separate  school  district  for  the  town  of  Ashland,  and 
creating  a  board  of  school  trustees  therefor,  because  the  law 
authorizes  the  town  council  of  any  town  containing  over  five 
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hundred  inhabitants  and  under  five  thousand,  when  the  said 
council  shall  so  elect,  to  organize  the  town  into  a  separate  school 
district,  and  elect  school  trustees  for  such  district. 

The  question  in  this  case  depend  upon  the  true  construction 
and  force  to  be  given  to  the  act  of  the  general  assembly  passed 
February  13th,  1877,  entitled  an  act  to  amend  and  reenact  sec- 
tion thirty-six  of  chapter  seventy-eight  of  the  Code  of  1873,  in 
relation  to  the  appointment  of  school  trustees  in  incorporated 
towns  of  less  than  five  thousand  inhabitants,  which  act  is  as  fol- 
lows: "The  districts  shall  correspond  in  boundaries  with  the 
magisterial  districts,  except  that  incorporated  towns  of  more 
than  five  hundred  and  less  than  five  thousand  inhabitants,  shall, 
if  the  council  of  such  town  so  elect,  constitute  a  separate  school 
district,  and  such  colincil  shall  have  the  power  to  appoint  three 
Bchool  trustees,  to  serve  one,  two  and  three  years,  respectively, 
and  annually  thereafter  it  shall  appoint  a  school  trustee  to  serve 
three  years." 

Under  this  act,  the  town  council  of  Ashland,  on  the  2l8t  day 
of  September,  1882,  organized  the  town  of  Ashland  into  a  sepa- 
rate school  district,  and  elected  trustees  therefor.  This  they 
were  authorized  to  do  under  the  act  above  cited,  unless  that  act 
is  in  violation  of  some  provision  of  the  constitution  of  the  state 
now  in  force 

It  is  claimed  by  the  petitioners,  that  by  this  act  and  the  or- 
ganization of  the  said  town  board,  and  creation  of  said  town  into 
a  separate  school  district,  their  vested  rights  are  infringed  under 
the  fourth  section  of  article  seven  of  the  constitution,  which  pro- 
vides, "that  each  magisterial  district  shall  be  divided  into  so 
many  compactly  located  school  districts  as  may  be  deemed 
necessary,  provided  that  no  school  district  shall  be  formed  con- 
taining less  than  one  hundred  inhabitants  ''  If  this  section  of 
the  constitution  is  to  be  construed  to  moan  that  when  the  dis- 
tricts are  once  laid  off  for  the  schools,  then  they  must  so  remain 
always,  whatever  the  public  exigency  may  require,  then  this 
act  of  February  13th,  1877,  does  violate  that  section,  as,  indeed, 
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did  all  the  acts  precediug  it  which  it  amends,  the  first  and 
original  of  which  was  passed  by  the  general  assembly  at  its  first 
session  under  the  constitution  of  the  state.  But  when  this  sec- 
tion is  construed  together  with  all  the  sections  of  the  constitu- 
tion, it  is  plain  that  the  legislature  is  vested  with  such  power, 
as  may  be  necessary  to  make  all  needful  laws  and  regulations 
to  carry  into  effect  the  public  free  school  system  provided  for  by 
the  constitution.  And  there  can  be  no  reason  to  believe  that 
there  could  have  been  any  intention  on  the  part  of  the  framers 
of  that  instrument  to  deny  to  the  general  assembly  the  power, 
from  time  to  time,  to  rearrange  the  school  districts  as  the  public 
interests  may  require.  But  the  constitution  does  not  prohibit 
the  legislature  from  dividing  up  the  school  districts;  and  the 
act  in  question  is  not  in  violation  of  any  provision  of  the  consti- 
tution, or  of  its  spirit,  and  it  must  be  admitted  to  be  within  the 
power  of  the  legislature.  As  to  disturbing  the  vested  official 
rights  of  the  petitioners,  that  has  not  been  done,  except  in  the 
new  district  laid  off,  and  the  remnant  of  the  old  school  district 
remains  to  constitute  a  school  district,  and  the  petitioners  are 
the  school  trustees  for  such  district. 

We  are  of  opinion  that  the  writ  must  be  denied. 

Mandamus  denied. 
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HaTCHBR   and   AL.    V.    HaLL   and   ALS. 
July  loth,  1883. 

1.  Laches  and  Lapse  of  Time.— It  is  an  inherent  doctrine  of  courts  of 

equity  to  refuse  relief  where  there  have  been  gross  /aches  in  prosecuting 
rights,  or  long  and  unreasonable  acquiescence  in  the  assertion  of  adverse 
rights.  This  doctrine,  founded  on  considerations  of  natural  justice  and 
public  policy,  is  always  firmly  enforced,  especially  where  the  immediate 
parties  to  the  transactions  are  dead. 

2.  Idem. — Harrison  and  als.  v.  Gibson  and  als.^  23  Gratt.  212,  approved. 

3.  Idem—Ow^  at  ^ar.— -Testator  devised  his  land  and  died  in  1851.    In  1852, 

under  decree,  it  was  sold  by  his  executors  to  pay  his  debts.  In  1858 
sale  was  confirmed  and  an  Account  ordered  of  the  administration,  and 
of  balance  of  purchase  money  unpaid,  and  to  whom  due.  Vouchers 
were  laid  before  a  master  and  lost  durante  bello.  The  purchase  was 
transferred  to  B.  H.,  one  of  the  executors,  with  the  consent  of  the 
others.  After  the  war  B.  H.,  adjudicated  a  bankrupt,  surrendered  the 
land  as  assets.  It  was  sold  in  parcels,  the  purchasers  paying  for  im- 
proving and  occupying  the  same.  The  devisees,  with  notice,  stood 
silently  by;  but  in  1876,  after  the  death  of  all  the  executors  and  the 
master,  and  the  loss  of  the  papers,  brought  ejectment.  Purchasers  en- 
joined. Devisees  answered,  denying  all  the  material  allegations.  Ac- 
counts were  taken,  and  a  decree  entered  to  sell  the  land  to  pay  balances 
held  to  be  due  devisees.  On  appeal— 
Held  : 

The  devisees,  though  in  form  defendants,  are  in  substance  plaintiffs, 
seeking  by  ejectment  to  disturb  a  status^  in  which,  without  suffi- 
cient explanation,  they  have  long  acquiesced ;  and  it  is  too  late 
for  them  to  obtain  relief  here  without  disregard  of  established 
principles. 

Appeal  from  decree  of  circuit  court  of  Chesterfield  county. 
This  case  was  argued  at  Richmond  but  decided  at  Wytheville. 
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John  Hewlett  died  in  1851,  testate.  To  the  appellees,  as  his 
residuary  legatees,  he  devised  certain  lands.  Soon  after  his 
decease,  his  executors,  of  whom  one  was  Benjamin  Hatcher,  sold 
all  his  personalty  not  specifically  bequeathed,  and  in  January, 
1852,  they  filed  in  the  county  court  of  said  county,  their  bill 
averring  the  insufficiency  of  the  personalty  sold,  to  pay  the 
debts,  and  the  necessity  for  selling  the  land  devised,  and  pray- 
ing for  a  decree  therefor.  The  residuary  devisees,  being  infants, 
answered  by  guardian  ad  litem,  A  decree  of  sale  was  entered ; 
and  the  land  was  sold,  but  nothing  further  was  done  until  Au- 
gust, 1858,  when  the  report  of  sale  was  filed.  From  that  report 
it  appeared  that  the  land  was  sold  at  public  auction  to  one  John 
Foster,  the  highest  bidder.  He  transferred  his  rights,  with  the 
sanction  of  the  executors,  to  one  Green  (between  whom  and  Ben- 
jamin Hatcher  a  partnership  existed).  Green  dying,  Hatcher 
became  solely  interested  and  assumed  the  entire  liability  for  the 
purchase.  Accompanying  the  report  were  affidavits  showing 
the  adequacy  of  the  price  and  the  bona  Jides  of  the  transaction 
whereby  Hatcher  had  become  the  purchaser. 

The  court  on  9th  August,  1858,  confirmed  the  report,  and 
directed  a  commissioner  to  settle  the  executorial  accounts,  and 
to  ascertain  the  balance  unpaid  of  the  purchase  money,  and  how 
much  thereof  was  due  to  the  devisees,  respectively.  Commis- 
sioner L.  M.  Burfoot  undertook  to  execute  this  order.  Before 
him  certain  papers  and  vouchers  were  laid  by  Hatcher,  who 
appears  to  have  been  the  acting  executor.  No  report  was  re- 
turned by  the  commissioner,  who  died  before  the  close  of  the 
war.  Near  the  close  of  the  war.  Federal  troops  occupied  hia 
office  and  his  papers  were  scattered  and  some  of  them  destroyed. 
After  the  war,  Benjamin  Hatcher  sold  part  of  the  land  to  his 
son,  Thomas  Hatcher.  Afterwards  he  was  adjudicated  a  bank- 
rupt and  surrendered  the  balance  of  the  land  as  part  of  his 
assets.  The  assignee  in  bankruptcy  sold  this  balance  in  par- 
cels, which  passed  into  the  hands  of  the  appellants  who  im- 
proved and  occupied  the  same  as  their  homes. 
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After  the  death  of  all  the  executors,  in  the  latter  part  of  18T6^ 
the  appellees  brought  ejectment  in  the  said  circuit  court  to  re- 
coyer  of  the  appellants  the  land  occupied  by  them.     Thereupon 
the  latter  brought  their  bill,  setting  out  the  facts  as  aforesaid, 
and  avering  they  had  a  complete  equitable  defence  which  they 
could  not  make  at  law.     They  also  averred,  that  the  testators* 
debts  were  numerous  and  large ;  that  to  pay  them  B.  Hatcher 
had  exhausted  large  part  of  the  purchase  money,  and  had  fully 
satisfied  the  claims  of  the  residuary  devisees.     Certain  debts 
believed  to  have  been  paid,  were  respectively  set  out,  and  it  was 
stated  that  the  papers  laid  before  the  commissioner,  having  been 
lost,  it  was  impossible  to  make  a  more  specific  statement  of  the 
debts  paid.     And  they  prayed  that  the  further  prosecution  of 
the  action  of  ejectment  be  enjoined,  and  for  general  relief     In- 
junction was  granted  on  condition  of  confession  of  judgment 
at  law  to  be  disposed  of  as  the  court  should  direct.     The  appel- 
lees answered,  denied  the  validity  of  the  decree  of  sale  by  the 
county  court,  and  that  any  of  the  purchase  money  was  ever  paid, 
and  insisted  that  B.  Hatcher  was  himself  the  real  purchaser  of 
the  land  at  his  own  sale,  and,  therefore,  acquired  no  title.     In 
feet,  they  denied  most  of  the  material  allegations  of  the  bill. 
Accounts  were  taken,  and  a  decree  entered  in  favor  of  the  ap- 
pellees for  certain  balances  held  to  be  due  them  respectively, 
and  directing  the  sale  of  the  land  to  pay  the  same. 
From  this  decree,  the  appellants  obtained  an  appeal. 

C.  C.  McRde^  for  the  appellants. 

W.  J.  Dance,  and  T.  M,  Miller,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

After  stating  the  case,  the  learned  president  proceeded : 

The  circuit  court,  by  its  decree,  recognized  the  validity  of  the 
sale  of  the  land  under  the  decree  of  the  county  court,  and  its 
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subsequent  acquisition  by  Hatcher ;  and  of  that  decree  the  ap- 
pellees are  not  here  complaining.  The  appellants  insist  that  it 
is  erroneous  on  the  ground,  mainly,  of  the  lapse  of  time  and  the 
laches  of  the  appellees. 

Upon  this  subject  the  law  is  well  settled.  It  is  an  inherent 
doctrine  of  courts  of  equity  to  refuse  relief  where  there  has  been 
gross  laches  in  prosecuting  rights,  or  long  and  unreasonable 
acquiescence  in  the  assertion  of  adverse  rights.  And  the  prin- 
ciple, founded  as  it  is,  upon  considerations  of  natural  justice  and 
public  policy,  is  always  firmly  enforced,  especially  in  cases 
involving  transactions  to  which  immediate  parties  are  dead. 

In  Harrison  and  others  v.  Gibson  and  others,  23  Gratt.  212, 
the  court,  speaking  through  Staples,  J.,  and  following  its  pre- 
vious rulings  in  similar  cases  and  that  of  Lord  Camden  in  the 
leading  case  of  Smith  v.  Clay,  3  Bro.  C.  C,  639,  note,  said : 
"It  is  a  familiar  doctrine  of  courts  of  equity  that  nothing  can 
call  forth  these  courts  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are  wanting,  the  court 
is  passive  and  does  nothing.  I  shall  not  undertake  to  review 
the  cases,  or  to  discuss  the  principles  bearing  upon  this  point. 
The  whole  subject  has  been  repeatedly  considered  by  this  court, 
and  the  law  well  settled.  The  cases  do  not  fix  any  period  as 
limiting  the  demand  for  an  account  If,  from  the  delay  which 
has  taken  place,  it  is  manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  to  which  the  court  can  arrive  must 
at  best  be  conjectural,  and  that  the  original  transactions  have 
become  so  obscured  by  time  and  the  loss  of  evidence  and  the 
death  of  parties,  as  to  render  it  difficult  to  do  justice,  the  court 
will  not  relieve  the  plaintiff.  If,  under  the  circumstances  of  the 
case,  it  is  too  late  to  ascertain  the  merits  of  the  controversy,  the 
court  will  not  interfere,  whatever  may  have  been  the  original 
justice  of  the  claim."  Accordingly,  it  was  held  that  although 
the  time  which  had  elapsed  might  not  of  itself  constitute  a  stat- 
utory bar  to  the  claim  asserted  in  that  case,  yet  that  the  neglect 
of  the  parties  for  fourteen  years  to  prosecute  their  suit,  when 
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considered  with  other  circumstances  in  the  case,  justified  the 
dismissal  of  the  plaintiff's  bill. 

In  Carr's  admWa  arid  others  v.  Chapman's  legatees,  5  Leigh, 
176,  the  authorities  were  elaborately  reviewed,  and  the  same 
principles  declared.  See  also  Stamper's  admW  v.  Garnett  and 
othersy  31  Gratt.  550 ;  1  Barton's  Ch'y  Practice,  90,  and  cases 
cited. 

Applying  these  principles  a  few  words  are  sufficient  to  dispose 
of  the  present  case.  There  is  nothing  in  the  record  to  show 
fraud  on  the  part  of  Hatcher  or  any  one  of  his  co-executors,  or 
to  reasonably  explain  the  long  delay  of  the  appellees  in  assert- 
ing their  rights.  The  action  of  ejectment  was  not  begun  until 
after  the  lapse  of  nearly  twenty-five  years  after  the  sale  of  the 
land  under  the  decree  of  the  county  court,  and  after  it  had 
passed  into  Hatcher's  possession.  The  record  does  not  disclose 
the  exact  ages  of  the  residuary  devisees,  but  it  is  fairly  deduci- 
ble  therefrom  that  the  youngest  became  of  age,  if  not  before, 
soon  after,  the  commencement  of  the  war,  or  at  least  fifteen  years 
before  the  action  was  brought.  Meanwhile,  Hatcher,  the  active 
executor,  who  survived  his  co-executors,  had  died,  in  consequence 
of  which,  and  by  reason  of  the  lapse  of  time  and  the  probable 
loss  of  papers,  a  settlement  of  the  executorial  accoupts  had  be- 
come impossible.  At  the  time  the  action  was  brought,  the  papers 
and  vouchers  yhich  had  been  delivered  to  commissioner  Burfoot 
were  supposed  to  have  been  all  destroyed.  But  afterwards,  and 
after  testimony  had  been  taken  in  the  present  suit,  certain  re- 
ceipts were  found  among  other  papers  which  had  previously  been 
taken  from  a  mass  of  scattered  papers  in  the  office  formerly 
occupied  by  the  commissioner.  These  receipts  showed  payments 
by  the  executors  to  certain  of  the  residuary  devisees,  and  of 
larger  sums  than  were  admitted  by  them  before  the  receipts 
were  produced.  Indeed,  it  is  insisted  by  the  appellants,  that 
taken  in  connection  with  the  other  testimony  and  the  circum- 
stances of  the  case,  they  show  payment  in  full  of  the  claims  of 
the  appellees.  It  is  clear  that  a  part  at  least  of  the  purchase 
Vol.  Lxxvn — 73 
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money  for  the  land  was  required  to  pay  the  debts  of  the  estate. 
The  hill  filed  in  1852,  alleged  that  not  a  small  part  of  it  would 
be  so  required ;  but  how  much,  and  therefore  how  much  was 
left  for  distribution  among  the  devisees,  cannot  now  be  ascer- 
tained. The  appellees  lay  much  stress  upon  certain  recitals  in 
the  deed  of  Hatcher,  as  the  surviving  executor  of  John  Hewlett, 
to  his  son,  Thomas  Hatcher,  for  a  portion  pf  the  land  sold  the 
latter.  That  sale  was  made  in  1855,  and  the  deed  was  executed 
in  1869.  It  recites,  among  other  things,  that  the  purchase 
money  for  the  land  had  not  been  paid  when  the  sale  of  a  part  of 
it  was  made  to  Thomas  Hatcher.  But  that  may  all  be  true,  and 
yet  it  does  not  affect  the  merits  of  the  case ;  for  that  was  before 
the  payments  were  made  to  the  devisees  which  are  shown  by 
the  recovered  receipts  and  other  testimony  to  have  been  made  by 
the  executors. 

It  is  certain,  that  after  those  payments  were  made,  no  claim 
was  asserted  by  the  devisees  in  the  lifetime  of  the  surviving  ex- 
ecutor, either  to  the  land  or  to  any  part  of  its  proceeds.  E.  J. 
Howlett,  one  of  the  devisees,  was  d,  judgment  creditor  of  Benja- 
min Hatcher,  and  as  such  proved  and  collected  his  debt  in  full 
in  the  proceedings  in  bankruptcy.  But  he  then  asserted  no 
claim  as  residuary  devisee  to  the  land  surrendered  by  Hatcher, 
or  demand  against  him  for  any  liability  growing  out  of  his 
transactions  as  executor.  The  land  was  sold  by  the  assignee  as 
a  part  of  Hatcher's  estate,  and  presumably  with  the  knowledge 
of  the  appellees,  and  certainly  without  objection  or  protest  on 
their  part.  They  silently  stood  by  and  saw  improvements  put 
upon  it  by  the  purchasers,  asserting  no  adverse  claim  till  after 
Hatcher's  death,  when  it  had  become  impossible  to  settle  neces- 
sary accounts  and  to  do  justice  between  the  parties.  They  have 
thus  slept  upon  their  rights,  if  they  have  any,  and  are  not  entitled 
to  the  interference  of  a  court  of  equity.  It  is  true  they  are  the 
defendants  in  this  suit,  but  substantially  they  are  plaintiffs, 
seeking,  a;s  in  their  action  of  ejectment  they  sought,  to  disturb 
a  state  of  things  in  which,  without  sufficient  explanation,  they 
have  long  acquiesced.     It  is  now  too  late  for  them  to  do  so  with- 
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out  manifest  injustice  to  the  appellants  and  a  disregard  of  the 
established  principles  by  which  in  such  cases  courts  of  equity 
are  always  governed. 

The  decree  of  the  court  below,  must,  therefore,  be  reversed, 
and  a  decree  entered  releasing  the  judgment  confessed  by  the 
appellants  in  the  action  of  ejectment,  and  perpetuating  the  in- 
junction restraining  the  further  prosecution  of  that  action. 

The  decree  is  as  follows : 

This  cause,  which  is  pending  in  this  court  at  its  place  of  ses- 
sion, at  Richmond,  having  been  fully  argued  but  not  determined 
at  said  place  of  session,  this  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  considered  the  trans- 
cript of  the  record  of  the  decree  aforesaid  and  the  argument  of 
counsel,  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  said  decree  is  erroneous;  therefore  it  is 
decreed  and  ordered  that  the  said  decree  be  reversed  and  an- 
nulled, and  that  the  appellants  recover  against  the  appellees 
their  costs  by  them  expended  in  the  prosecution  of  their  appeal 
here.  And  this  court  now  proceeding  to  render  such  decree  as 
the  said  circuit  court  ought  to  have  rendered,  it  is  decreed  and 
ordered  that  the  judgment  confessed  by  the  appellants  in  the 
action  of  ejectment,  in  the  proceedings  mentioned,  be,  and  the 
8ame  is  hereby,  released  and  set  aside;  and  it  is  further  decreed 
and  ordered,  that  the  injunction  awarded  by  the  said  circuit 
court  restraining  the  appellees,  their  agents  or  attorneys  from 
the  further  prosecution  of  the  aforesaid  action  of  ejectment  be, 
and  the  same  is  hereby,  made  perpetual.  Which  is  ordered  to 
be  certified  to  the  said  circuit  court  of  Chesterfield  county.  And 
it  is  fiirther  ordered,  that  this  decree  be  entered  on  the  order 
book  here,  and  forthwith  certified  to  the  clerk  of  this  couit,  at 
Richmond,  to  be  entered  on  his  order  book  there. 

DflCREE  REVEBSED. 
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Pendleton  v.  Taylor  and  ai^. 

July  19th,  1883. 
(Absent,  Fauntleroyy  J,) 

I.  Equitable  ]vvLisiiiCTioii^ Commissioner's  report^Case  at  dar.—ln  1856 
J.,  being  in  extremis^  granted,  to  take  effect  at  his  decease,  to  L  land 
and  a  |i,2oo  bond  ;  L  to  pay  J.*s  heirs  |i,2oo,  and  provide  for  J.*s  widow 
and  infant  whilst  at  L's  house.  Before  J.'s  decease  the  land  was  sold, 
and  T.*s  I400  bond,/flr;^  of  the  price,  delivered  with  the  |i,2oo  bond  to 
L  In  same  year  J.  died.  Next  year  the  infant  died,  and  the  widow  left 
L*s  house,  taking  with  her,  without  L's  knowledge,  the  two  bonds.  The 
bonds  she  delivered  to  J.'s  administrators.  The  |i,200  bond  was  col- 
lected. Judgment  was  got  on  the  I400  bond  against  T.,  who  reserved  his 
defence  for  the  equity  forum.  In  1858  I.  sued  J.*s  administrators,  and  after 
deducting  $255,  collected  by  him  on  the  |i,20o  bond  whilst  in  his  pos- 
session, got  Judgment  for  I187.18,  with  interest  from  12th  May,  1854.  In 
1871  these  administrators  sued  I.  for  the  $1,200  he  was  to  pay  under  the 
grant  of  1856  to  J.'s  heirs,  and  got  judgment.  T.  got  injunction  to  judg- 
ment on  I400  bond.  I.  got  injunction  to  judgment  against  him.  In 
these  causes,  consolidated,  in  1878,  an  account  having  been  decreed  and 
taken,  commissioner  reported  that  $255  of  the  $1,200  bond  was  paid  to 
I.,  and  $1,036.35,  amounting  with  interest  to  $1,339.55,  was  paid  to  admin- 
istrators of  J.,  from  which  the  $1,200  judgment  against  I.  being  deducted, 
left  $139.55  due  I.  To  this  report  no  exceptions  were  made.  Yet  court 
below  decreed  against  I.  the  payment  of  $648. 

Held: 

1 .  The  report  should  have  been  sustained,  and  a  decree  conformable 

thereto  entered,  and  the  injunction  perpetuated  in  the  cause  of  I. 
V.  J.'s  administrators. 

2.  I.,  not  having  received  any  part  of  the  $400  bond,  was  not  respon- 

sible therefor.  J.  paid  full  value  for  it  Questions  arising  con- 
cerning it  arose  between  T.  and  J.'s  administrators.  If  T.  had 
and  lost  any  rights,  it  was  not  by  default  of  I. 
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3.  The  injunction  in  suit  of  T.  v.  J.'s  admininstrators  should  be  dis- 
solved as  to  T.,  but  perpetuated  as  to  L 
2.  Idem — LimitaHons  at  law—Judicial  duly. — The  fact  that  a  person,  if  left 
to  his  legal  remedies,  will  lose  his  debt  if  the  statute  of  limitations  be 
pleaded,  is  no  ground  of  relief  in  equity.  Courts  should  adjust  the 
rights  of  parties  according  to  the  law,  and  leave  the  consequences  to 
take  care  of  themselves.  See  Moncure,  P.,  in  Dobson  v.  Cuipeper  and 
wife,  23  Gratt.  359. 

Appeal  of  Ira  N.  Pendleton  to  decree  of  circuit  court  of  Scott 
county,  entered  March  20th,  1880,  in  two  causes  consolidated, 
wherein  Ira  N.  Pendleton  was  plaintiff,  and  Frederick  8.  Miles 
and  James  T.  Lloyd,  administrators  of  James  M.  Pendleton,  de- 
ceased, were  defendants,  and  wherein  James  Taylor  was  plaintiff, 
and  the  said  administrators  were  defendants.  The  facts  are  suffi- 
ciently indicated  in  the  syllabus  and  stated  in  the  opinion  of 
the  court,  for  a  proper  understanding  of  the  points  decided. 

Morrison  d  Terry,  for  the  appellant 

Bums  (h  HagaUy  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1856,  James  M.  Pendleton,  by  deed,  conveyed  to 
Ira  N.  Pendleton  a  tract  of  land  and  a  bond  of  $1,200 ;  the  said 
conveyance  to  take  effect  on  the  death  of  the  grantor,  then  daily 
expected.  The  grantee  was  to  provide  for  the  wife  and  infant 
child  of  the  grantor,  and  pay  to  the  child  when  arrived  at  a 
designated  age,  the  sum  of  $1,200,  with  interest  for  five  years 
discarded.  Before  the  death  of  the  grantor,  the  land  was  sold 
and  the  $400  of  the  purchase  money  evidenced  by  the  bond  of 
one  James  Taylor,  was  transferred  and  delivered  to  the  original 
grantee  along  with  the  $1,200  bond. 

In  1856,  the  grantor  died.  The  following  year  the  infant 
child  died,  and  the  widow  removed  from  the  house  of  the  gran- 
tee, and  carried  with  her,  without  the  knowledge  of  the  said 
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grantee,  the  two  bonds  of  $400  and  $1,200;  and  she  caused 
administration  to  be  had  upon  the  estate  of  her  husband,  the  de- 
ceased grantor  in  the  said  deed,  and  delivered  the  two  bonds  to 
the  personal  representative,  and  the  $1,200  bond  was  collected, 
and  suit  brought  on  the  $400  bond,  and  judgment  recovered.  In 
1858,  two  years  after  the  death  of  the  aforesaid  grantor  in  the 
above  mentioned  deed,  the  grantee  instituted  suit  against  the  said 
personal  representatives  of  his  deceased  brother,  and  after  de- 
ducting from  and  crediting  his  claim  with  $255,  which  he  had 
collected  on  the  $1,200  bond  while  it  was  in  his  possession,  he 
obtained  a  judgment  against  the  said  personal  representatives 
for  $187.18,  August  16th;  1860,  with  interest  from  May  12th, 
1854.  The  record  of  this  case  is  not  part  of  the  record  here, 
but  the  same  is  reported  by  the  commissioner  herein,  and  not 
excepted  to. 

In  the  year  1871,  the  personal  representatives  of  the  said 
James  M.  Pendleton,  Miles  and  Lloyd,  brought  suit  against  Ira 
N.  Pendleton  for  the  $1,200  he  was  to  pay  under  the  deed  of 
1856,  to  the  heirs  of  James  M.  Pendleton,  deceased,  and  judg- 
ment was  recovered  therein ;  whereupon  the  said  Ira  N.  Pendle- 
ton brought  his  suit  against  the  said  Miles  and  Lloyd  in  chan- 
cery, to  restrain  them  from  collecting  the  said  judgment. 

In  the  meantime  judgment  as  aforesaid  had  been  recovered 
against  Taylor  on  the  $400  bond ;  and  the  said  Taylor  brought 
his  suit  in  chancery  against  the  said  Miles  and  Lloyd,  adminis- 
trators, restraining  them  from  collecting  the  same.  And  after 
the  taking  of  much  testimony,  the  two  causes  were  consolidated 
in  the  circuit  court  of  Scott,  and  were  referred  to  a  commissioner 
for  account. 

On  the  30th  day  of  July,  1878,  the  report  of  the  commis- 
sioner came  in,  and  was  filed.  To  this  report  there  were  no 
exceptions.  The  facts  were  reported  by  the  said  commissioner 
as  stated  above,  viz:  that  $255  of  the  $1,200  bond  was  paid  to 
Ira  N.  Pendleton,  and  $1,036.35  to  the  administrator  of  James 
M.  Pendleton,  deceased,  which,  with   interest,  made  $1,339.56, 
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from  which  deduct  the  $1,200,  which  left  a  balance  of  $139.55 
due  Ira  N.  Pendleton.  To  this  report  of  the  commissioner,  as 
has  been  said,  no  exceptions  have  been  filed.  Yet  the  judge  of 
the  circuit  court  virtually  set  the  same  aside  entirely,  and  de- 
creed against  Ira  N.  Pendleton  the  payment  of  the  sum  of  $648. 
The  evidence  shows  completely  and  plainly  that  this  money  was 
never  collected  by  Ira  N.  Pendleton,  and  that  he  was  prevented 
from  collecting  it  by  the  very  parties  to  whom  he  was  decreed 
to  pay  it,  and  moreover,  the  evidence  shows  that  the  said  sum  of 
money  was  actually  collected  and  received  by  these  same  parties, 
who  have  successfully  sought  to  collect  it  again  in  this  suit. 
The  conclusion  of  the  circuit  court  is  unsupported  by  the  evidence 
in  the  cause,  and  is,  indeed,  without  evidence,  and  the  decree 
aforesaid  is  erroneous,  and  must  be  reversed  and  annulled. 
The  said  circuit  court  should  have  sustained  the  commissioner's 
report,  and  decreed  accordingly,  and  perpetuated  the  injunc- 
tion as  to  all  the  parties  defendants  in  the  suit  of  Pendleton  v. 
Pendleton's  adm'rSy  and  others. 

As  to  the  judgment  against  James  Taylor  on  the  bond  of 
$400,  the  court  erred  in  holding  Ira  N.  Pendleton  responsible 
for  that  judgment  to  Taylor  or  to  any  other  person.  Ira  N. 
Pendleton  had  never  collected  it,  nor  received  it  in  any  way.  It 
was  due  by  Taylor.  James  M.  Pendleton  paid  full  value  for  it, 
and  whatever  questions  arise  thereunder  arise  between  the  said 
James  M.  Pendleton's  administrators  and  the  said  James  Taylor. 
And  if  the  said  James  Taylor  had  any  claims  against  the  late 
firm  of  Ira  N.  &  James  M.  Pendleton,  it  is  his  own  fault  if  they 
are  lost.  The  loss  is  not  in  anywise  by  default  of  Ira  N.  Pen- 
dleton, who  closed  up  the  said  firm  nearly  thirty  years  ago,  and 
never  held  during  all  that  time  the  bond  of  the  said  James 
Taylor,  which  is  the  subject  of  litigation.  The  reasoning  of  the 
judge  of  the  court  below,  that  if  Taylor  is  left  to  his  legal  rem- 
edies he  will  lose  his  debt  should  the  statute  of  limitations  be 
pleaded,  is  not  sound.  Courts  are  not  called  upon  to  evade  any 
law,  or  to  assist  others  in  doing  so.     The  rights  of  parties  should 
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be  adjusted  according  to  their  merits  in  the  case  in  hand^  and 
consequences  left  to  take  care  of  themselves.  The  statute  of 
limitations  is  a  statute  of  repose.  It  may  not  be  pleaded,  but 
when  pleaded  it  is  to  be  enforced  like  any  other  legal  remedy. 
There  is  no  ground  whatever  to  call  upon  Ira  N.  Pendleton 
now  at  this  late  day  to  assume  responsibilities  for  the  estate  of 
James  M.  Pendleton,  deceased,  which  was  never  in  his  hands, 
and  which  was  committed  to  the  hands  of  others  nearly  thirty 
years  ago. 

The  injunction  in  the  suit  of  Pendleton  v.  Pendleton  should 
be  perpetuated. 

The  injunction  in  the  suit  of  Taylor  v.  Pendleton  should  be 
dissolved  as  to  the  said  Taylor,  but  perpetuated  so  far  as  it  may 
concern  Ira  N.  Pendleton. 

And  the  decree  complained  of  herein,  of  March,  1880,  is  re- 
versed and  annulled. 

The  decree  is  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  circuit  court  erred  in  dissolving  the 
injunction  in  the  case  of  Pendleton  v.  Pendleton^  dtc,  as  to  any 
part  of  the  judgment  mentioned  in  the  said  decree  obtained  by 
Pendleton's  adm'rs  v.  Ira  N.  Pendleton,  And  the  court  is  further 
of  opinion,  that  the  circuit  court  erred  in  dismissing  the  bill  of 
the  said  Taylor  as  to  a  part  only  of  the  parties  defendant,  and 
that  the  bill  of  the  said  Taylor  should  have  been  dismissed  as  to 
all  the  defendants  thereto.  Therefore,  it  is  decreed  and  ordered, 
that  the  decree  appealed  from  in  this  cause  be  reversed  and  an- 
nulled, and  that  the  said  personal  representatives  of  James  M. 
Pendleton,  in  the  first  named  cause,  pay  to  the  defendant,  Ira 
N.  Pendleton,  his  costs  in  the  prosecution  of  his  appeal  afore- 
said here  ;  and  that  the  said  James  Taylor,  in  the  second  named 
cause,  pay  to  the  said  Ira  N.  Pendleton  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  here.     And  this  court, 


Digitized  by 


Google 


PENDLETON  V.  TAYLOR   AND   AI£.  585 


Decree. 


proceeding  to  enter  such  decree  as  the  said  circuit  oourt  should 
have  entered,  it  is  ordered  that  the  bill  oi'  ihv  complainant, 
James  Taylor,  in  cause  of  Taylor  v.  PeiuUetmi^  be  dismiased, 
and  the  injunction  in  the  case  of  Ira  N.  Pendleton  against  James 
M.  Pendleton's  personal  representative  be  made  perpetual,  and 
and  the  personal  representative  of  James  M,  Pendleton  be  per- 
petually enjoined  from  enforcing  the  judgment  therein  com- 
plained of,  and  the  said  Ira  N.  Pendleton  recover  his  costs  in 
the  said  circuit  court  against  the  said  personal  representative  of 
James  M.  Pendleton,  deceased,  and  against  the  said  James 
Taylor.  Which  is  ordered  to  be  certified  to  the  said  circuit 
oourt  of  Scott. 


Decree  reversed. 


Vol.  Lxxvn — 74 
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Ayrbs  v.  Morehead*s  Adm'r. 

July  19th,  1883. 

(Absent,  Fauntleroy,  J.) 

Equitable  Jurisdiction— ZarA^j  a/  law.— It  is  well  settled  that  where  a 
party,  through  his  own,  or  his  agent's  or  attorney's  negligence,  failed  to 
avail  himself  of  a  defence  which  he  might  have  made  at  law,  he  will  not 
be  relieved  in  equity. 

Appeal  of  Hannah  Ayres  to  decree  of  circuit  court  of  Patrick 
county,  rendered  in  vacation,  January  4th,  1882,  refusing  her  a 
new  trial,  to  a  judgment  of  said  court  on  its  law  side,  entered 
by  default,  October  16th,  1880,  against  her  in  favor  of  J.  Turner 
Morehead,  administrator  of  John  M.  Morehead,  deceased,  for 
$543.63,  with  interest  thereon  from  19th  September,  1858,  till 
paid,  and  $7.65  costs,  subject  to  credit  for  $61.50,  paid  October 
8th,  1859. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

J,  L,  TompkinSy  and  A.  M,  Lybrook,  for  the  appellant. 

John  K  Penriy  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  record  presents  the  common  case  of  an  application  to  a 
court  of  chancery  for  a  new  trial  of  an  action  at  law. 
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The  complainant  in  the  court  below,  Hannah  Ayres,  who  is 
the  appellant  here;  in  her  bill  filed  in  the  clerk's  oflSce  of  the 
circuit  court  of  Patrick  county  on  the  6th  day  of  April,  1881, 
alleges,  inter  alia^  that  the  appellee,  J.  Turner  Morehead,  as 
administrator  of  Johi^  M.  Morehead,  recovered  a  judgment 
against  her  at  the  October  term,  1880,  of  said  court  for  $543.63, 
with  interest  from  September  19, 1858,  and  costs,  subject  to  some 
trifling  credits ;  that  the  suit  was  brought  upon  a  bond  simply 
signed  "Beed  Ayres,  agent";  that  whilst  she  admits  that  she 
did  let  her  husband,  the  said  Reed  Ayres,  have  the  cash 
she  then  owned  to  carry  on  a  small  dry  goods  store  at  Horse 
Pasture,  in  Henry  county,  where  they  lived,  she  denies  that  she 
ever  authorized  him  to  give  any  note,  bond  or  other  obligation 
by  which  she  was  to  be  bound ;  and  that  the  "  marriage  settle- 
ment forbid  her  doing  so."  The  bill  then  avers  that  very  shortly 
after  process  was  served  upon  her  in  the  action  at  law  she  car- 
ried the  copy  left  with  her  to  A.  M.  Lybrook,  consulted  with  him 
about  her  defence,  and  retained  him  as  her  counsel;  that  he  in- 
formed her  that  he  would  attend  to  the  matter,  and  that  she  was 
in  no  danger  of  being  held  liable;  that  she  was  thus  lulled  into 
a  sense  of  security,  and  knew  nothing  more  about  the  matter 
until  she  was  informed,  after  the  court  had  adjourned,  that  a 
judgment  had  gone  against  her  by  default,  no  defence  having 
been  made  by  her  attorney,  who  afterwards  informed  her  that 
he  got  the  impression  on  his  mind  that  the  case  was  pending  in 
the  circuit  court  of  Henry  county;  that  he  so  endorsed  the  copy 
of  the  writ  left  by  her  with  him,  and  never  learned  his  grave 
mistake  until  he  arrived  at  Henry  court  and  found  no  such  case 
pending  there.  These  averments  are  fully  supported  by  the 
depositions  of  John  F.  Noel  and  the  said  Lybrook — the  latter  of 
whom  testifies  that  he  is  unable  to  say  that  he  ever  read  the 
copy  of  the  writ  which  was  delivered  to  him  by  his  client.  To 
this  bill  the  appellee  filed  his  demurrer  and  answer.  Where- 
upon, the  case  being  by  consent  of  parties  submitted  for  decision 
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in  vacation,  the  judge  on  the  17th  day  of  March,  1882,  entered 
a  decree  sustaining  the  demurrer  and  dismissing  the  bill.  And 
from  this  decree  this  appeal  was  allowed. 

The  rule  that  a  party  who  has,  through  the  negligence  of 
himself  or  his  agents  or  attorneys,  faile^  to  avail  himself  of  a 
defence  which  he  might  have  made  at  law,  will  not  be  relieved 
in  equity  is  too  well  settled  to  require  any  extended  reference  to 
the  adjudged  cases. 

In  The  Marine  Insurance  Company  of  Alexandria  v.  Hodgson, 
7  Cranch,  333,  Chief-Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  says:  "It  may  safely  be  said  that  any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  a  judgment 
of  which  the  injured  party  could  not  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident,  unmixed  with  any 
fault  or  negligence  in  himself  or  his  agents,  will  justify  an  ap- 
plication to  a  court  of  chancery." 

In  Green  &  Suttle  v.  Massie,  21  Q-ratt.  358,  Judge  Staples 
said,  "courts  of  equity  relieve  against  judgments  at  law  apon 
the  ground  that  the  party  injuriously  aflfected  thereby  has  a  de- 
fence of  which  he  might  have  availed  himself,  but  was  prevented 
by  fraud  or  accident,  unmixed  with  any  fault  or  neglect  on  his 
part."  *  *  *  *  "The  cases  fully  establish,"  says  he, 
"that  after  a  trial  at  law,  a  party  to  entitle  himself  to  have  a 
new  trial  granted  by  a  court  of  equity,  must  show  that  he  has 
been  guilty  of  no  laches,  and  that  he  has  done  everything  that 
could  reasonably  be  required  of  him  to  obtain  relief  at  law. 
Without  such  excuse,  which  is  to  be  judged  of  according  to  the 
circumstances,  he  cannot  get  relief  in  equity." 

In  Haseltine  v.  Waltcm  &  Brickey  et  als.,  16  Gratt  120, 
Judge  Lee  states  the  general  rule  as  follows:  "Where  a  party 
has  had  a  day  in  which  he  could  make  his  d^nce  in  th^  proper 
form,  before  a  verdict  and  judgment  against  him,  equity  will  not 
entertain  him  and  grant  relief  after  such  verdict  and  judgment, 
unless  in  cases  of  fraud,  accident  or  surprise,  or  some  adventitious 
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circumstance,  unmixed  with  negligence  on  his  part,  which  shall 
sufficiently  account  for  tlie  omission  to  seek  its  intervention 
before  judgment." 

And  in  Richmond  Enquirer  Co,  v.  Robinson  and  cds.,  24 
Gratt  552,  Judge  Anderson,  speaking  for  the  whole  court,  says, 
"  It  must  appear  that  the  omission  of  the  defendant  to  avail 
himself  of  the  defence  at  law,  was  unmixed  with  any  negligence 
in  himself  or  his  agents.  This  rule  is  absolutely  inflexible  and 
cannot  be  violated,  even  when  the  judgment  is  manifestly  wrong 
in  law  or  fact ;  or  when  the  eflect  of  allowing  it  to  stand  will 
be  to  compel  the  payment  of  a  debt  which  the  defendant  does 
not  owe,  or  which  he  owes  to  a  third  person/' 

Slack  V.  Wood,  9  Gratt  40 ;  Wallace  v.  Richmond,  26  Gratt. 
67;  Freeman  on  Judgments  (ed.  1881)  sections  112,  113;  Bar- 
ton's Ch'y  Pr.  (ed.  1881)  pp.  42,  43. 

And  within  the  influence  of  this  rule  the  present  case  clearly 
foils.  In  it  there  is  neither  of  the  elements  of  fraud,  accident 
or  surprise.  The  judgment  here  was  obtained  through  the  mere 
negligence  of  the  appellant's  counsel.  According  to  his  own 
admissions  as  well  as  the  allegations  of  the  bill  when  his  client 
called  upon  him  and  furnished  him  with  a  copy  of  the  writ  he 
neither  took  the  trouble  to  inquire  of  her  as  to  the  court  in  which 
the  suit  was  brought  nor  read  the  writ ;  but  carelessly  placed  it 
it  away  with  the  papers  belonging  to  another  court,  and  never 
thought  of  it  again  until  after  the  judgment  had  been  entered 
and  the  term  of  the  court  had  been  ended.  From  the  conse- 
quences of  this  negligence,  equity,  upon  the  soundest  principles 
of  policy,  cannot  afford  any  relief. 

Without  therefore  considering  the  other  interesting  questions 
discussed  at  the  bar,  we  are  of  opinion  that  the  decree  rendered 
by  the  judge  of  the  circuit  court  of  Patrick  county,  in  vacation, 
in  this  cause,  dismissing  the  plaintiff's  bill  was  clearly  right  and 
must  be  affirmed. 

Dbcree  affirmed. 
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Oliver  v.  The  Commonwealth.  «• 

July  19th,  1883.  V 

(Absent,  Fauntleroy,  J,) 

1.  Criminal  Proceedings — Emdence— Approvers.— The  doctrine  of  **ap' 

provemenV  was  never  the  law  of  this  state.  Case  at  bar  does  not  come 
within  that  doctrine.    See  Byr(Vs  Case^  2  Va.  Ca.  492. 

2.  Idem — Idem — Accomplices. — An  accomplice,  not  convicted  of  an  infamous 

offence,  is  ordinarily  a  competent  witness ;  and  no  person,  not  jointly 
tried  with  defendant,  is  incompetent  by  reason  of  interest.  Code  1873, 
ch.  195,  §  21. 

3.  Idem — Idem — Infants, — An  infant  under  fourteen  is  competent,   if   he 

understands  the  nature  of  an  oath.  At  fourteen  he  is  presumed  to 
understand  it.    Not  so  if  under  fourteen. 

4.  Idem— Idem—  Witness — Ex'amination.— Where  the  court  has  once  decided 

in  favor  of  the  witness'  competency,  he  cannot  be  examined  before  the 
jury  touching  his  competency. 

5.  It>em— Idem — Principal— Accessory.— Any  evidence  is  admissible  which 

tends  to  show  the  relations  of  the  principal  with  the  alleged  accessory. 

6.  Ideu— Idem— Conspirators— Post-statements.— ThoMgh    conspiracy    has 

been  proved,  statements  of  a  conspirator,  made  after  the  object  of  the 
conspiracy  is  accomplished,  are  inadmissible  to  criminate  his  co-con- 
spirator. 

Error  to  judgment  of  circuit  court  of  Bedford  county,  rendered 
March  2d,  1883,  affirming  judgment  of  county  court  of  said 
county,  sentencing  John  W.  Oliver  to  imprisonment  in  the  pen- 
tentiary  for  a  term  of  three  years,  as  accessory  before  the  fact  to 
the  crime  of  feloniously  burning  a  depot  of  the  Richmond  and 
Alleghany  Railroad  Company,  in  said  county. 
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The  evidence  tended  to  show  that  Oliver  employed  two  boys, 
aged  respectively,  nine  and  fourteen  years,  with  whom  he  had 
been  intimate,  to  burn  said  depot,  against  the  keeper  whereof 
he  had  a  grudge.  After  the  younger  had  been  arrested,  he 
told  the  officer  that  Oliver  had  employed  him  and  the  older  boy 
to  burn  the  depot,  and  that  they  did  so.  At  a  former  trial  each 
had  been  eixamined  by  the  court  touching  his  knowledge  of  the 
obligation  of  an  oath,  and  the  court  being  satisfied  as  to  their 
competency,  admitted  them  as  witnesses  against  Oliver.  The 
jury  did  not  agree  on  a  verdict,  and  were  discharged.  At  a  sub- 
sequent trial  during  the  same  term,  the  prisoner's  counsel 
moved  the  court  to  reexamine  these  witnesses  as  to  their  knowl- 
edge of  the  obligation  of  an  oath,  which  the  court  declined  to 
do.  He  then  moved  to  exclude  them  (1.)  Because  they  showed 
themselves  to  be  "approvers/'  and  (2.)  Because  they  showed 
themselves  to  be  the  principal  felons,  and  charged  the  prisoner 
as  accessory  before  the  fact,  and  (3.)  Because  their  statements 
criminating  the  prisoner,  made  after  the  object  of  the  conspiracy 
was  ended,  were  evidence  only  against  themselves,  which  motion 
was  also  overruled. 

E.  P.  Goggin,  for  the  prisoner. 

Attomey-Oeneral  F.  S.  Blair,  for  the  commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  first  question  to  be  determined  (and  which  is  the  subject 
of  the  first,  second,  and  fourth  bills  of  exception)  relates  to  the 
competency  as  witnesses  of  John  Williams  and  Preston  Matheny, 
the  alleged  principals  in  the  felony  charged  in  the  indictment, 
and  aged,  respectively,  nine  and  fourteen  years.  At  the  trial 
they  were  called  and  testified  for  the  commonwealth.  Their 
competency  is  denied  by  the  plaintiflF  in  error,  on  the  ground  of 
their  confessed  guilt  of  the  felony  charged,  and  because  of  their 
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want  of  understanding  of  the  nature  and  moral  obligation  of  an 
oath. 

In  support  of  the  first  objection,  counsel  rely,  in  part,  on  the 
statute,  which  provides  that,  ^^approvers  shall  not  be  admitted 
in  any  case.'*  Code  1873,  chapter  one  hundred  and  ninety-five, 
section  eighteen.  But  no  such  question  arises  in  the  present 
case.  The  English  doctrines  relating  to  the  admission  of  ap- 
provers seem  never  to  have  become  incorporated  into  the  laws  of 
this  state,  and  the  ancient  practice  in  England,  which  was  con- 
fined to  capital  cases,  has  been  long  disused.  4  Bl.  Comm.  330 ; 
1  Bishop  on  Grim.  Procedure,  sec.  1072,  et  seq, ;  Dabnerfa  Case^ 
1  Rob.  Rep.  696.  Ordinarily,  an  accomplice  is  a  competent  wit- 
ness on  the  trial  of  his  associate,  provided  he  has  not  been  pre- 
viously sentenced  and  convicted  of  an  infamous  oftence,  which  is 
not  the  case  here.  And  by  statute  in  Virginia  his  incompetency 
by  reason  of  interest  has  been  removed,  unless  jointly  tried  with 
his  associate.  Code  1873,  chapter  one  hundred  and  ninety-five, 
section  twenty-one. 

It  is  an  equally  well  settled  rule  of  evidence  that  an  infant 
under  fourteen  may  be  examined  as  a  witness,  provided  he  suffi- 
ciently appears  to  understand  the  nature  and  moral  obligation 
of  an  oath ;  for  competency  depends  not  upon  age  but  under- 
standing. At  the  age  of  fourteen,  every  person  is  presumed  to 
have  common  discretion  and  the  necessary  understanding  of  the 
obligation  of  an  oath,  until  the  contrary  appears ;  but  under 
that  age  it  is  not  so  presumed. 

In  this  case,  without  stopping  to  review  the  evidence,  it  is  suf- 
ficient to  say  that  the  competency  of  the  witness  Williams  is 
satisfactorily  established,  and  that  sufficient  evidence  does  not 
appear  in  the  record  to  establish  the  incompetency  of  the  wit- 
ness Matheny.  The  testimony  of  both  was,  therefore,  properly 
admitted  by  the  county  court 

The  third  bill  of  exceptions  raises  the  questiouj  whether  a 
witness,  whose  competency  has  been  affirmed  by  the  court,  may 
be  examined  before  the  jury  touching  his  understanding  of  the 
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obligation  of  an  oath.  The  county  court  held  such  examination 
to  be  inadmissible,  and  we  think  correctly.  It  is  for  the  court 
to  determine  what  is  evidence,  and  for  the  jury  to  weigh  it;  and 
the  court  having  once  decided  in  favor  of  the  competency  of  a 
witness,  the  decision  cannot  be  indirectly  reopened  by  raising 
questions  before  the  jury,  which,  in  efTect,  go  to  the  competency  of 
the  witness.  In  the  present  case,  the  avowed  object  in  the  course 
of  examination  sought  to  be  pursued,  was  to  affect,  not  the  com- 
petency, but  the  credibility,  of  the  witness ;  but  the  questions 
propounded  relate  projferly  to  his  competency  and  not  to  his 
credibility,  and  were,  therefore,  rightly  excluded. 

The  next  question  arises  upon  the  fifth  bill  of  exceptions, 
which  was  taken  to  the  action  of  the  court  in  admitting,  against 
the  objection  of  the  prisoner,  the  testimony  of  the  witness  Rich- 
ardson. The  witness  testified  that  he  had  frequently  seen  the 
boy,  Williams,  about  the  prisoner's  place  of  business,  which  was 
in  the  neighborhood  of  the  depot;  that  he  had  seen  him  there 
about  ten  days  before  the  depot  was  burned,  and  near  there  on 
the  day  it  was  burned.  The  obvious  object  of  the  attorney  for 
the  commonwealth  in  calling  the  witness  was  to  show  the  con- 
nection and  relations  existing  between  the  prisoner  and  Wil- 
liams, and  in  that  view  the  testimony  of  the  witness  was  admis- 
sible evidence  to  go  to  the  jury. 

The  subject  of  the  sixth  bill  of  exceptions  is  the  action  of  the 
court  in  admitting  the  testimony  of  the  witness  Pendleton.  The 
witness  was  a  police  officer,  who  testified  that  when  he  arrested 
Williams  in  Lynchburg,  soon  after  the  depot  was  burned,  the 
latter  confessed  to  him  that  the  prisoner  had  employed  him  (Wil- 
liams) and  Preston  Matheny  to  burn  the  depot,  and  that  they 
did  80.  The  prisoner  objected  to  the  introduction  of  this  testi- 
mony, but  the  objection  was  overruled  and  the  testimony  admit- 
ted. In  so  doing  we  think  the  court  plainly  erred.  The  testimony 
was,  doubtless,  introduced  for  the  purpose  of  corroborating  the 
accomplice,  Williams,  by  showing  that  he  had  previously  made 
statements  out  of  court  similar  to  those  made  by  him  as  a  witness 
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in  the  case.  But  the  testimony  was  merely  heresay,  and  there- 
fore inadmissible,  even  though  a  previous  conspiracy  and  combi- 
nation had  been  proved  between  the  prisoner  and  Williams ;  his 
statements  having  been  made  after  the  commission  of  the  offence 
and  after  the  object  of  the  conspiracy  had  been  accomplished. 
Hunters  Case,  1  Gratt.  641;  Hayne's  Case,  28  Gratt.  942; 
Jones's  Case,  31  Gratt.  836. 

The  testimony  being  thus  illegal  and  calculated  to  prejudice 
the  prisoner,  the  judgment  must  be  reversed.  It  is  well  settled 
in  Virginia  that  a  judgment  will  not  b^  reversed  for  the  admis- 
sion of  improper  testimony  when  it  is  plain  that  its  introduction 
could  not  possibly  have  prejudiced  the  defendant.  But  if  he  may 
have  been  so  prejudiced,  even  though  it  be  doubtful  whether  in 
fact  he  was  so  or  not,  that  is  sufficient  ground  for  reversing-  the 
judgment.     Payne's  Case,  31  Gratt.  855,  and  cases  cited. 

The  questions  raised  by  the  seventh  bill  of  exceptions  were 
waived  by  the  counsel  for  the  prisoner ;  and  those  raised  by  the 
eighth  and  last,  respecting  the  sufficiency  of  the  evidence  to 
support  the  verdict,  need  not  be  considered ;  as  for  the  error  in- 
dicated the  judgment  must  be  reversed  and  a  new  trial  awarded. 

The  order  is  as  follows : 

This  day  came  again,  as  well  the  attorney-general,  on  behalf  of 
the  commonwealth,  as  the  plaintiff  in  error  by  his  counsel,  and 
the  court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid  and  the  argument  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  judgment  of  the  circuit  court,  affirming  the 
judgment  of  the  county  court  of  Bedford  county,  is  erroneous,  in 
that  the  said  county  court  erred  in  not  excluding  from  the  jury- 
as  evidence  on  the  trial  of  the  issue  joined  in  this  case  the  testi- 
mony of  the  witness,  J.  D.  Pendleton,  set  out  in  the  sixth  bill 
of  exceptions  in  the  record,  in  response  to  the  questions  of  the 
attorney  for  the  commonwealth  also  set  out  in  said  bill    It  is, 
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therefore,  considered  and  ordered  that  for  the  error  aforesaid, 
the  said  judgment  of  the  circuit  court  be  reversed  and  annulled. 
And  this  court  now  proceeding  to  enter  such  order  as  the  said 
circuit  court  ought  to  have  entered,  it  is  further  ordered,  that 
the  said  judgment  of  the  said  county  court  be  reversed  and  an- 
nulled, the  verdict  of  the  jury  set  aside,  and  that  this  case  be 
remanded  to  the  said  county  court  for  a  new  trial  of  the  issue 
joined.  Which  is  ordered  to  be  certified  to  the  said  county 
courtw 

JUDGBfENT  REVERSED. 
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McTebr  and  ai^.  v.  Caldwbll  and  als. 

July  26th,  1883. 

1.  Board  of  'Ei^vch'no^— District  school  trustees.— Prior  to  nth  January, 

1877,  the  duty  of  appointing  and  removing  district  school  trustees  was 
devolved  on  the  state  board  of  education  by  Code  1873,  chapter  78, 
section  7,  clause  4. 

2.  IjyEM— Idem—School  trustee  electoral  board.— ^y  Acts  1876-77,  ch.  12, 

p.  9,— clause  4,  section  7,  chapter  78,  Code  1873,  was  repealed,  and  the 
power  of  appointing  and  removing  district  school  trustees  was  vested  in 
a  "  school  trustee  electoral  board,"  to  be  composed  of  the  county  super- 
intendent of  schools,  the  county  judge,  and  the  attorney  for  the  com- 
monwealth in  each  county. 

3.  Evansham  school  district— is  not  a  city  of  the  first  or  second  class  men- 

tioned in  section  2,  chapter  79,  Code  1873,  but  is  a  mere  school  district 
in  a  county,  or  a  separate  school  district,  such  as  is  contemplated  by  the 
act  approved  13th  February,  1877.  In  the  former  case  the  school  trus- 
tees of  that  district  must  be  appointed  by  the  "  school  trustee  electoral 
board"  of  Wythe  county ;  in  the  latter  case  the  school  trustees  of  that 
district  must  be  appointed  by  the  town  council  of  Wytheville. 

4.  \T>^yL—School  trustees— Board  of  Education — Case  at  ^/ir.— The  state 

board  of  education  having  been  officially  informed  that  F.  and  two 
others  who  had  been  appointed  school  trustees  of  Evansham  school 
district  in  Wythe  county,  had  failed  to  take  the  oath  of  office  and  qualify 
according  to  law,  and  that  the  town  council  had  failed,  within  the  time 
prescribed  by  law,  to  fill  the  vacancies  thereby  created,  appointed  McT. 
and  two  others  to  fill  said  vacancies :  who  took  the  oaths  according 
to  law  and  organized,  and  demanded  of  C.  and  his  associates  the  books, 
&c.,  of  the  said  school  district,  but  they  refused  to  surrender  the 
same.  Whereupon  McT.  and  his  associates  presented  to  this  court  their 
petition  for  a  rule  against  C.  and  his  associates,  to  show  cause  why  a 
peremptory  mandamus  should  not  issue  to  compel  them  to  deliver  the 
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said  books,  &c-,  to  petitioners.    The  rule  was  awarded  and  served  on 
C.  and  his  associates  who  demurred  to  the  petition  : 
Held  : 

1.  That  the  duty  of  appointing  the  school  trustees  for  Evansham 

school  district  is  not  vested  in  the  state  board  of  education. 

2.  That  the  petitioners  having  received  their  appointment  only  from 

the  said  state  board  of  education  are  not  the  legal  school  trus- 
tees for  said  school  district. 

3.  That  the  demurrer  to  the  petition  must  be  sustained  and  the  rule 

discharged. 

On  petition  for  a  peremptory  mandamus.  The  opinion  fully 
states  the  facts  and  the  proceedings. 

F,  8,  Blair,  attorney-general,  for  petitioners. 

Staples  &  Walker^  for  the  respondents. 

c 

HiNTON,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  application  on  the  part  of  the  petitioners — John  M. 
McTeer,  Henry  E.  McWane  aud  Paschal  Buford — who  claim  to 
be  the  legal  and  rightful  school  trustees  for  Evansham  school 
district,  in  Wythe  county,  Virginia,  for  a  peremptory  writ  of 
mandamus  to  compel  John  H.  Caldwell,  Charles  L.  Fox  and 
Thomas  J.  Newman,  who  are  now  acting  as  school  trustees  for 
that  school  district,  to  transfer  and  deliver  to  them  all  the  books, 
records,  papers,  and  property  belonging  to  that  school  district. 

In  their  petition  they  allege  that  they  were  appointed  school 
trustees  of  Evansham  district  by  the  "board  of  education"  of 
Virginia;  that  they  have  been  duly  commissioned  by  the  gov- 
ernor, and  have  qualified  to  their  commissions;  and  then  they 
proceed  to  set  forth  various  matters  going  to  show  that  the  said 
Caldwell,  Fox  and  Newman  are  mere  usurpers,  which,  in  the 
view  we  take  of  the  case,  it  is  not  necessary  to  mention. 

To  this  petition  the  respondents — Caldwell,  Fox  and  New- 
man— demur,  and  this  demurrer  raises  the  question  whether  the 
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petitioners  are  the  legal  and  rightful  school  trustees  for  said 
school  district  That  this  (Evansham  school  district)  is  not  a  city 
of  the  first  or  second  class,  mentioned  in  section  two  of  chapter 
seventy-nine  of  the  Code  of  1873,  seems  too  plain  to  need  dis- 
cussion. It  must,  therefore,  be  a  mere  school  district  in  a  county, 
such  as  are  in  all  the  counties  of  the  state,  or  it  may  be  a  sepa- 
rate school  district,  such  as  is  contemplated  by  the  act  of  assem- 
bly approved  February  13,  1877,  entitled  "an  act  to  amend  and 
reenact  section  thirty-six,  chapter  seventy-eight.  Code  of  1873, 
in  relation  to  the  appointment  of  school  trustees  in  incorporated 
towns  of  less  than  five  thousand  inhabitants."  Acts  1876-77, 
chapter  eighty-six,  page  sixty-nine. 

Now,  prior  to  January  11,  1877,  the  duty  of  appointing  and 
removing  district  school  trustees  was,  by  the  express  terms  of 
the  fourth  clause  of  the  seventh  section  of  chapter  seventy-eight, 
Code  1873,  devolved  upon  the  state  board  of  education.  But  as 
is  pointed  out  in  the  opinion  of  Richardson,  J.,  in  the  case  of 
Ohildrey  and  others  v.  Bady  and  others y  ante  page  518,  and 
familiarly  known  as  the  "Richmond  School  Case,"  this  power 
was  taken  away  from  the  board  of  education  by  an  act  passed  on 
that  day,  and  entitled  "an  act  to  provide  for  the  appointment 
and  removal  of  district  school  trustees,  and  to  repeal  the  fourth 
clause  of  the  seventh  section  of  the  seventy-eighth  chapter  of 
the  Code  of  1873,"  Acts  1876-'77,  chapter  twelve,  page  nine,  and 
vested  in  a  board  to  be  known  as  "  The  School  Trustee  Electoral 
Board,"  to  be  composed  of  the  county  superintendent  of  schools, 
the  county  judge,  and  the  attorney  for  the  commonwealth  in 
each  county.  So  that,  if  Evansham  school  district  be  regarded 
not  as  a  separate  school  district,  such  as  is  contemplated  by  the 
act  of  assembly  approved  February  13,  1877,  but  as  a  mere  ordi- 
nary county  school  district,  then  the  petitioners,  not  being 
appointees  of  the  "School  Trustee  Electoral  Board,"  have  no 
title  to  the  offices  which  they  claim. 

And  if  on  the  other  hand  this  Evansham  school  district  be 
considered  as  a  separate  school  district,  within  the  purview  of 
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the  aforesaid  act  of  assembly,  approved  February  13,  187T, 
then  by  the  provisions  of  that  act  the  town  council  of  Wythe- 
ville  alone  has  power  to  appoint  the  school  trueteea  for  such 
district. 

Now  there  is  no  pretence  that  the  petitioners  received  their 
appointments  from  either  of  these  sources,  on  the  contrary,  it  is 
distinctly  averred  that  they  were  appointed  by  the  board  of 
education.  It  is  clear,  therefore,  that  they  are  not  the  legal 
school  trustees  for  Evansham  school  district,  and  are  not  there- 
fore entitled  to  the  care  and  custody  of  the  school  property  of 
the  district. 

The  demurrer  to  the  petition  must  thert^tbre  be  mistained, 
the  rule  heretofore  awarded  in  this  case  be  discharged,  and  the 
petition  be  dismissed. 

MAin)AMnS  DENIBD. 
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Hatcher's  per.  rep's  and  als  v.  Hatcher's  Heirs. 

July  26th,  1883. 
(Absent,  Fauntleroy,  J.) 

1.  Practice  in  Equity — Bil/s  of  review, — Bill  of  review  must  exhibit  the 

proceedings  in  the  cause  wherein  was  rendered  the  decree  sought  to  be 
reviewed ;  and  if  the  decree  be  final,  must,  of  course,  be  filed  within  the 
statutory  period.    Code  1873,  ch.  175,  section  5. 

2.  luBM^Idem — New  tnaUer.— When  founded  on  new  matter,  bills  of  review 

can  only  be  filed  by  leave  of  the  court,  and  must  be  supported  by  affi- 
davit satisfying  the  court  that  the  new  matter  could  not,  by  reasonable 
diligence,  have  been  discovered  or  used  before  the  decree  was  rendered, 
and  that  such  matter  is  relevant  and  material,  and  such  that,  had  it  been 
before  the  court,  would  probably  have  occasioned  a  different  decision. 

3.  Idem — Idem — Case  at  bar, — The  new  matter  here  relied  on  as  the  founda- 

tion of  the  bill  of  review,  held  to  be  not  only  wholly  irrelevant  and 
immaterial,  but  also  discoverable  by  ordinary  diligence,  if  not  actually 
known  prior  to  the  rendition  of  the  decrees  complained  of. 

Appeal  of  Margaret  Hatcher  and  Daniel  G.  Hatcher,  personal 
representatives  of  David  6.  Hatcher,  deceased,  and  said  Daniel 
G.  Hatcher,  in  his  own  right,  Charles  Dehart,  J.  F.  Moore  and 
W.  A.  Moore,  from  decree  of  circuit  court  of  Floyd  county, 
rendered  23d  November,  1882,  on  the  bill  of  review  therein  filed 
10th  March,  1881,  by  George  M.  Hatcher  and  others,  against 
the  appellants  and  others,  for  the  purpose  of  reviewing  and 
reversing  decree  entered  15th  October,  1879,  in  the  cause 
styled,  "  Hatcher's  heirs  v.  Hatcher's  administrator^'  The  last 
mentioned  decree  confirmed  the  settlement  of  the  accounts  of 
said  personal  representatives,  including  the  allowance  to  them 
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credit  for  two  payments  on  a  debt  of  their  intestate's  estate  to 
John  C.  Staples,  amounting  to  nearly  |4,000.  To  make  these 
payments,  the  administratrix,  in  1860,  borrowed  on  her  indi- 
vidual responsibility  money  of  W.  A.  Caldwell,  and,  to  repay 
Caldwell  in  part,  she  similarly  borrowed  money  of  Israel  Lash. 
Daniel  G.  Hatcher  purchased  the  judgments  Caldwt^il  and 
Lash  obtained  against  her  for  the  money  they  loaned  her.  H, 
D.  Reynolds  owed  the  estate  a  debt,  and  in  the  suit  of  Seynolds 
V.  Hatcher's  administrators,  dkc,  land  was  decreed  to  be  sold  to 
pay  that  debt.  At  the  sale  Daniel  Gr.  Hatcher  bought  the  land. 
In  the  suit  of  Hatcher  s  heirs  v.  Hatcliers  administrators^  the 
administration  accounts  were  then  in  process  of  settlemeixtj  and 
it  was  ascertained  that  the  estate  owed  Daniel  G.  HatchtiFT  the 
administrator,  more  than  the  price  of  the  Reynolds  land. 
Thereupon,  in  a  decree  entered  in  November,  1877,  in  the  two 
causes  last  aforesaid,  heard  together,  the  fact  of  such  indebted- 
ness to  Daniel  G.  Hatcher  was  recited,  and  the  commissioner 
who  made  the  sale  was  directed  to  surrender  to  him  hiB  bonds 
given  for  this  land,  and  to  execute  a  deed  conveying  the  kud  to 
him ;  and  the  cause  of  Reynolds  v.  Hatcher  s  administrator^  (fc, 
was  ordered  to  be  stricken  from  the  docket;  all  whereof  was 
accordingly  done. 

The  bill  of  review  did  not,  in  terms,  pray  for  the  review  and 
reversal  of  the  decree  of  November,  1877,  but  only  for  the  re- 
view and  reversal  of  the  decree  of  October,  1879;  but  as  the 
latter  confirmed  the  settlement  of  the  administration  accounts, 
showing  the  indebtedness  of  the  estate  to  Daniel  G.  Hatcher,  on 
the  ground  of  which  indebtedness  the  former  decree  proceeded  in 
directing  the  surrender  of  his  bonds  and  the  conveyance  to  him 
of  the  Reynolds  land,  the  bill  of  review  necessarily  affected 
the  decree  of  November,  1877.  And  accordingly,  by  the  decree 
of  November,  1882,  on  the  bill  of  review,  the  circuit  court  di&* 
allowed  credit  for  the  two  payments  made  as  aforesaid  to  John 
C.  Staples,  but  treating  the  Caldwell  and  Lash  debts  ae  debts 
due  from  the  estate,  allowed  credit  for  the  partial  payments 
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made  thereon  and  decreed  in  favor  of  Daniel  G.  Hatcher  only 
for  the  sum  of  $985,  with  interest  on  $699.66  thereof  from 
14th  September,  1882 ;  but  proceeding  to  reverse  the  decree  of 
November,  1877,  decreed  that  he  had  only  paid  for  said  land  to 
the  extent  of  said  sum  decreed  him,  and  that,  unless  he  paid 
•within  sixty  days  the  purchase  money,  $4,000,  and  its  interest, 
subject  to  credit  for  the  amount  decreed  him,  the  said  land  be 
sold. 

Before  the  bill  of  review  was  filed,  Charles  Dehart  and  others 
obtained  judgments  against  Daniel  Gr.  Hatcher,  which  were 
liens  on  said  land,  and  J.  F.  Moore  and  others  had  a  deed  of 
trust  thereon ;  but  the  equities  of  the  heirs  of  D.  B.  Hatcher, 
deceased,  were  adjudged  by  the  decree  of  November,  1882,  to  be 
paramount  to  the  equities  of  the  judgment  and  trust  lienors. 
The  remaining  facts  and  proceedings  are  stated  in  the  opinion 
of  the  court. 

J.  L.  Tonipkins,  J.  E.  Penny  and  J,  B.  Moore,  for  the  appel- 
lants. 

Whittle  &  Anderson,  and  A,  P,  Staples,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

In  many  of  its  aspects  this  case  is   a  very  remarkable  one. 

he  appellants,  the  defendants  below,  demurred  to  the  bill  and 
also  answered  the  same ;  and  in  the  view  taken  by  this  court, 
while  the  case  must  be  determined  upon  the  demurrer,  yet  will, 
in  order  to  a  proper  understanding  of  the  conclusion  at  which 
the  court  has  arrived,  so  far  first  consider  the  case  on  its  merits, 
as  to  show  that  in  no  view  could  a  diflFerent  result  be  fairly 
arrived  at.  The  facts  and  circumstances  of  the  case  and  the 
law  applicable  thereto  demand  in  either  view  a  reversal  of  the 
decree  of  the  court  below. 

David  B.  Hatcher,  of  Patrick  county,  died  in  April,  1857, 
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intestate,  leaving  a  widow,  Margaret,  and  eleven  children^  most 
of  whom  were  then  infants.  At  his  death  the  decedent  was 
seized  and  possessed  of  a  very  considerable  estate,  real  and  per- 
sonal. The  personal  estate  consisted  almost  entirely  of  slaves. 
Said  widow,  together  with  her  son,  Daniel  G.  Hatcher,  duly 
administered  upon  the  estate,  which  was  largely  indebted,  but- 
in  an  amount  by  no  means  equal  to  the  value  of  the  entire 
estate,  real  and  personal.  Several  of  the  most  valuable  slaveis 
were  sold  by  the  administrator,  Daniel  G.  Hatcher  (to  whom  hie 
mother,  the  said  administratrix,  left  the  administration  aim  oat 
entirely)  and  the  proceeds  applied  to  the  payment  of  debts 
against  the  estate.  This  left  upon  the  plantation  and  homestead 
the  young  slaves  and  some  inferior  ones,  barely  able,  as  diaclosod 
by  the  record,  to  earn  a  support  for  the  large  family.  It  seems 
that  these  negroes,  not  taken  charge  of  by  the  administrator  and 
sold  for  the  payment  of  debts  with  the  trifling  amount  of  other  per- 
sonal property  on  the  place,  were  left  there  by  the  common  agree- 
ment and  understanding  of  the  heirs  and  distributees,  including 
said  administratrix  and  administrator,  for  the  support  of^  the 
family  and  the  education  of  the  children.  In  addition,  aa  the 
older  children  grew  up  and  married,  or  settled  to  themselves, 
they,  by  like  understanding  and  common  consent,  cultivated  in 
parcels  certain  parts  of  said  homestead,  and  respectively  enjoyed 
the  fruits  of  their  labor.  That  this  arrangement  was  the  very 
best,  under  all  the  surrounding  circumstances,  which  could  have 
been  made  in  the  interests  of  all  concerned,  cannot  be  doubted ; 
and  that,  as  between  themselves,  no  one  of  the  heirs  and  di.strib- 
utees  could  rightfully  complain,  is  equally  true;  for  in  this  way 
the  children  were  reared,  educated  and  cared  for,  and  from  time 
to  time,  as  they  grew  up  and  married,  received  from  the  common 
stock  thus  kept  such  aid  in  the  way  of  advancements  as  could 
be  spared  from  the  common  fund  or  property. 

Not  very  long  after  the  death  of  D.  B.  Hatcher,  one  H.  W. 
Reynolds  instituted  a  suit  in  equity  against  said  administrator 
and  administratrix  and  others  for  the  specific  execution  of  a 
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contract  for 'the  sale  by  the  decedent  in  his  life,  to  him  of  a  cer- 
tain tract  of  land ;  in  which  suit  the  contract  was  executed,  and 
a  balance  of  over  |4,000  of  purchase  money  ascertained  to  be 
due  from  said  Reynolds,  and  the  land  decreed  to  be  sold  to  pay 
the  same.  The  land  was  sold  by  John  E.  Penn,  commissioner, 
•and  Daniel  G.  Hatcher,  in  his  own  right,  became  the  purchaser 
at  four  thousand  dollars,  and  executed  his  bonds  for  the  purchase 
money  to  said  commissioner,  who  reported  said  sale,  and  the 
same  was  confirmed  by  a  decree  in  said  suit  pronounced  at  the 
November  term,  1877,  of  said  circuit  court. 

Pending  said  suit  of  Reynolds  v.  Hatcher  s  administrators,  (tc,y 
a  portion  of  the  heirs  of  the  decedent  instituted  a  suit  in  chancery 
in  said  circuit  court  against  the  said  administrator  and  adminis- 
tratrix charging  a  devastavit ;  charging  that  the  administrator's 
bond  was  worthless ;  that  he  was  proceeding  to  collect  the  amount 
of  purchase  money  aforesaid  due  from  said  Reynolds  for  said 
land,  and  asking  that  said  administrator,  Daniel  Q,  Hatcher,  be 
restrained  from  collecting  same,  which  restraining  order  was 
granted.  Subsequently  the  defendant,  Daniel  G.  Hatcher,  an- 
swered said  bill,  denying  each  and  every  material  allegation 
therein,  and  especially  denying  that  he  had  committed  any 
devastavit,  or  had  in  any  way  wasted  or  misappropriated  any  of 
the  assets  which  had  come  into  his  hands.  In  this  suit  an 
account  was  ordered  and  taken,  the  result  of  which  was  that 
the  estate  came  out  largely  over  |4,000  in  debt  to  said  adminis- 
trator, Daniel  G.  Hatcher,  a  sum,  too,  largely  in  excess  of  the 
purchase  price  for  said  Reynolds  land,  bought  by  said  Hatcher 
from  Commissioner  Penn  in  said  first  named  suit.  At  the  No- 
vember term,  1877,  of  said  cirvuit  court, this  cause  came  on  again 
to  be  heard,  together  with  said  suit  of  Reytholds  v.  Hatcher's 
representatives,  when  a  decree  was  enteriwl  conftrmiug  the  ac- 
count and  report  ascertaining  said  amount  due  from  the  estate  to 
said  Administrator,  and  directing  Commissioner  Penn  to  surren- 
der to  said  purchaser,  Daniel  G.  Hatcher,  his  purchase  money  bonds 
for  said  Reynolds  land,  and  further  directing  said  commissioner 
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to  convey  sard  land  to  said  Daniel  G.  Hatcher ;  all  of  which  was 
done,  as  appears  by  the  record,  and  said  decree  struck  said  cause 
of  Reynolds  v.  Hatcher's  representatives,  dtd.,  from  the  docket, 
the  object  thereof  having  been  attained.  It  was  thus  judicially 
ascertained  that  the  devastavt  charged  in  the  bill  of  Hatcher's 
heirs  V.  Hatcher's  administrators  was  not  only  groundless,  but 
that,  on  the  contrary,  said  estate  was  largely  indebted  to  said 
administrator  for  money  advanced  therefor  out  of  his  own  pri- 
vate funds.  And  this  result  was  reached  after  refusing  to  allow 
said  administrator  credit  for  taxes  on  land,  medical  bills,  and 
other  items  running  through  a  long  period  of  years,  and  amount- 
ing to  over  $3,000.  Surely,  in  this  view  of  the  case,  thus  far  no 
one  of  the  heirs  could  complain  justly  of  said  decree,  by  which 
said  Daniel  G.  Hatcher  was  allowed  credit  for  only  a  little  over 
half  of  what  the  estate  was  justly  indebted  to  him,  and  that  only 
in  part  paid  by  the  delivery  to  him  of  the  bonds  which  he  had 
executed  to  said  commissioner  for  the  Reynolds  land,  and  the 
conveyance  of  same  to  him.  With  this  result,  all  parties,  except 
Daniel  G.  Hatcher,  should  have  been  content,  and  here  this 
litigation  should  have  ceased. 

But  not  80.  On  the  10th  day  of  March,  1881,  over  three 
years  after  the  final  decree  in  said  suit  of  Reynolds  v.  Hatcher's 
represent<itives,  (&c.,  by  leave  of  the  judge  of  said  circuit  court, 
granted  in  vacation,  said  plaintiffs  in  the  suit  of  Hatcher's  heirs 
V.  Hatcher's  representatives,  filed  their  bill  of  review,  seeking 
to  review,  reverse  and  annul  the  settlement  and  decrees  in  both 
of  said  suits,  notwithstanding  the  final  decree  in  one  of  them, 
as  before  stated,  had  been  rendered  more  than  three  years  and 
could  not  by  reason  of  the  statutory  limitation  be  reached  by  a 
hill  of  review.  To  this  bill  the  defendants,  the  appellants,  de- 
murred and  also  filed  their  answers. 

After  Commissioner  Penn's  conveyance  of  the  Reynolds  land 
to  Daniel  O.  Hatoher,  and  prior  to  the  filing  of  said  bill  of  re- 
view, certain  creditors  of  said  Hatcher,  who  had  in  the  mean- 
time become  involved,  obtained  liens  against  said  land,  and 
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brought  suit  and  obtained  a  decree  subjecting  said  land  in  the 
hands  of  said  Hatcher  to  the  payment  of  said  liens,  and  upon 
the  application  of  the  plaintiffs  in  the  bill  of  review,  an  injunc- 
tion was  granted  restraining  said  creditors,  and  the  commis- 
sioners appointed  for  the  purpose,  from  executing  said  decree, 
by  a  sale  of  the  same. 

These  creditors  of  Daniel  Gr.  Hatcher  were  made  parties  de- 
fendant to  said  bill  of  review,  filed  their  demurrer  and  answer 
thereto,  and  are  represented  as  appellants  here. 

In  the  year  1860,  said  Margaret  Hatcher,  not  in  her  fiduciary 
capacity,  but  in  her  individual  right,  together  with  others,  her 
sureties,  made  a  note  on  which  a  loan  of  14,000  was  obtained 
from  one  W.  A.  Caldwell,  of  North  Carolina.  This  money  was 
applied  to  the  payment  of  a  debt  of  |4,000  due  from  the  estate 
of  the  decedent  to  John  C.  Staples,  which  debt  was  in  the  hands 
of  the  sheriff  of  Patrick,  and  then  being  pressed  for  payment. 
It  is  admitted  in  the  bill  of  review  that  this  was  a  valid  subsist- 
ing debt,  and  that  it  was  discharged  with  the  money  so  borrowed, 
and  that  Daniel  Gr.  Hatcher,  neither  as  administrator  nor  other- 
wise, had  any  previous  knowledge  of,  or  connection  with  the  bor- 
rowing of  this  money.  In  1861,  said  Margaret  Hatcher,  with 
the  same  parties  as  her  sureties,  borrowed  the  additional  simi  of 
$1,200  from  one  Israel  Q-.  Lash,  also  of  the  state  of  North  Car- 
olina, one  thousand  dollars  of  which  was  applied  to  the  reduc- 
tion of  said  Caldwell  debt.  With  this  transaction  Daniel  G. 
Hatcher  had  no  connection  whatever,  he  being  at  the  time  in 
the  Confederate  army.  With  the  money  thus  borrowed  the 
estate  of  D.  B.  Hatcher  was  relieved  of  $4,000  of  unques- 
tioned indebtedness ;  and  Margaret  Hatcher,  with  her  sureties, 
had  incurred  a  merely  personal  liability  therefor,  in  no  possible 
way  connected  with  the  estate  of  the  decedent.  Neither  Cald- 
well nor  Lash  could  make  any  charge  against  the  estate  for  the 
money  thus  loaned  on  the  personal  credit  of  their  said  debtora. 

Some  nine  or  ten  years  later,  when  the  slaves  remaining,  by 
common  consent  unappropriated  to  the  payment  of  the  debts  of 
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the  decedent,  had  been  freed  by  the  war ;  and  said  Daniel  G. 
Hatcher  had  returned  from  the  war  and  found  himself,  as  well 
as  others,  the  victim  of  the  common  ruin  of  the  times,  and  his 
embarrassment  greatly  increased  by  the  generous  protection  and 
liberality  which  he  had  extended  to  the  estate  and  family  of  his 
dead  father,  he,  in  looking  to  his  own  interests,  and  in  the  exercise 
of  his  unquestionable  right  as  a  man  and  citizen,  became  the 
purchaser  and  owner  of  the  said  debts  due  from  Margaret  Hatcher 
and  others  to  said  Caldwell  and  Lash  at,  as  it  appears,  about 
twenty-five  cents  in  the  dollar.*  The  transaction  was  seized  upon 
as  unauthorized — charged  to  have  been  a  fraudulent  speculation 
in  the  assets  which  came  to  his  hands  to  be  administered,  and 
was  made  the  foundation  for  said  bill  of  review.  This  is  sub- 
stantially the  case  upon  the  merits;  and  while  much  more 
might  be  said,  it  is  useless  to  push  this  view  further,  as  the  case 
must,  as  before  stated,  turn  upon  the  question  whether  the  bill 
of  review  is  sufficient  in  its  frame  and  structure. 

In  the  first  place,  the  bill  seeks  to  review,  reverse  and  annul 
the  final  decree  in  the  suit  of  Reynolds  v.  Hatcher's  adminis- 
trators, after  the  lapse  of  three  years  from  the  rendition  of  that 
decree,  when  the  statute  (Code  1873,  chapter  one  hundred  and 
seventy-five,  section  five,)  expressly  prohibits  such  a  bill  after 
the  expiration  of  said  period  from  the  time  of  the  rendition  of 
the  decree  sought  to  be  reviewed.  Moreover,  a  bill  of  review 
must  state  or  exhibit  to  the  court  the  proceedings  in  the  cause 
in  which  the  decree  to  be  reviewed  was  rendered.  Adams' 
Equity,  792.  In  this  case  only  the  final  decree  is  brought  into 
the  case,  so  that  in  the  nature  of  things  the  court  could  not  pro- 
ceed intelligently  to  review  the  decree  complained  of  even  if  the 
bill  had  been  brought  in  good  time. 

Again,  a  bill  of  review  founded,  as  in  this  case,  on  the  alleged 
occurrence  or  discovery  of  new  matter,  must  not  only  be  filed  by 
leave  of  the  court,  but  must  be  supported  by  affidavit  satisfying 
the  court  that  the  new  matter  could  not,  by  reasonable  diligence, 
have  been  discovered  or  used  before  the  decree  was  made;  and 
sbowing  also  the  relevancy  and  materiality  of  such  matter,  and 
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that  if  previously  before  the  court  would  probably  have  occa- 
sioned a  different  decision.  lb.  790;  Whitten  v.  SaunderSy  75 
Va.  563 ;  Sand's  Suit  in  Equity,  701,  and  authorities  there  cited. 
In  this  case,  as  before  stated,  the  transactions  connected  with  the 
Caldwell  and  Lash  debts  constitute  the  ground  work,  the  founda- 
tion of  the  bill  of  review.  From  the  facts  disclosed  by  the 
record,  it  is  manifest  not  only  that  by  ordinary  diligence  these 
matters  could  have  been  discovered,  but  in  all  probability  were 
known  prior  to  the  rendition  of  either  of  the  decrees  in  ques- 
tion. But,  however  this  may  be,  the  alleged  new  matter  was 
wholly  irrelevant  and  immaterial.  The  affidavit,  as  well  as 
the  bill  on  its  face  was  fatally  defective ;  and  the  demurrer  to 
the  bill  should  have  been  sustained.  However,  the  cause  in  the 
meantime  having  been  removed  to  the  circuit  court  of  Floyd 
county,  came  on  to  be  heard  in  that  court  on  the  23d  day  of 
November,  1882,  when  a  final  decree  was  rendered  reversing 
and  annulling  the  decree  of  November,  1877,  made  in  the  suit 
of  Reynolds  v.  Hatchers  representatives,  dtc,  annulling  the 
deed  from  Penn,  commissioner,  to  Daniel  G.  Hatcher,  made  in 
obedience  to  said  decree  ;  annulling  the  decree  made  in  1879,  in 
the  suit  of  Hatcher's  heirs  y.  Hatcher's  administrators',  charging 
Daniel  G.  Hatcher  with  the  |4,000  purchase  money  of  said  Rey- 
nolds land,  and  crediting  him  with  the  amounts  paid  and 
agreed  to  be  paid  for  said  Caldwell  and  Lash  debts,  and  some 
other  amounts  not  necessary  to  be  named ;  and  further  declaring 
an  equity  in  the  heirs  of  D.  B.  Hatcher  prior  and  superior  to 
the  claims  of  the  creditors  of  Daniel  G.  Hatcher,  as  to  said  Rey- 
nolds land:  all  of  which  is  grossly  erroneous  and  unjust. 
For  these  reasons  said  decree  must  be  reversed  and  annulled, 
with  costs  to  the  appellants  and  a  decree  entered  dismissing 
said  bill  of  review,  with  costs  to  the  defendants  in  the  court 
below. 

The  decree  was  as  follows  : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
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court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid  and  the  arguments  of  0(umsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record^ 
that  said  decree  of  the  circuit  court  is  erroneous  in  overruling 
the  demurrer  to  the  plaintiff's  bill,  and  that  th<?  demurrer  to 
the  bill  of  review  ought  to  have  been  sustained  ;  and  it  is  there- 
fore decreed  and  ordered  that  the  appellants  recover  against  the 
appellees  their  costs  by  them  expended  in  the  prosecution  of 
their  appeal  aforesaid  here.  And  this  court  proceeding  to  enter 
such  a  decree  as  the  said  circuit  court  should  have  entered,  doth 
further  decree  and  order  that  the  plaintiff's  bill  be  dismissed, 
and  that  the  defendants  recover  against  the  plaintiffs  their  costs 
by  them  expended  in  their  defence  in  the  said  circuit  court;  and 
the  same  is  ordered  to  be  certified  to  the  said  circuit  court  of 
Floyd  county. 

Decree  reversed. 
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Yost  v.  Mallicote's  Adm'r. 

July  26th,  1883. 

1.  Equitable  Jurisdiction  and  Rvlia^t— Vendor  and  vendee.— U  in  sale 

of  land  at  gross  price  upon  estimate  of  quantity  influencing  price,  mis- 
take occurs,  which,  if  understood,  would  probably  have  prevented  sale, 
or  varied  its  terms,  equity  will  afford  relief. 

2.  Idem— Contract  of  hazard—Sale  in  gross— Mistake.— P^  sale  in  gross, 

quoad  thing  sold,  means  a  sale  without  regard  to  quantity,  and  is  in  that 
sense  a  "contract  of  hazard."  In  such  case  there  is  no  ground  for  relief. 
The  mistake  of  the  parties  is  the  true  ground  of  relief. 

3.  Idem — Compensation — Exception. — In  case  for  relief,  the  general  rule  of 

compensation  is  according  to  the  average  value  of  the  whole  tract, 
except  where  peculiar  circumstances  require  a  departure  therefrom. 

4.  Idem — Mistake— Deficiency — Compensation — Case  at  bar. — Y.  bought  of 

M.  land  represented  by  vendor  to  contain  two  hundred  and  forty  acres, 
at  l5,ooo,  took  possession,  made  cash  payment,  and  executed  bonds  for 
deferred  payments.  When  judgment  on  these  bonds  was  about  to  be 
enforced,  Y.  surveyed  the  land,  and  discovered  deficiency  of  seventy- 
five  acres,  which,  by  mutual  mistake,  was  unknown  at  time  of  sale. 
Vendor  told  vendee  the  tract  certainly  contained  two  hundred  and  forty, 
and  probably  two  hundred  and  fifty  acres,  and  that  he  should  have 
twenty  dollars  an  acre.  On  the  land  were  a  frame  dwelling,  the  usual 
outhouses,  &c.,  estimated  as  worth  12,271. 
Held: 

1.  Y.  is  entitled  to  an  abatement  from  the  price  of  the  land  ($5,000) 

of  the  amount  obtained  by  multiplying  the  deficiency,  seventy-five 
acres,  by  the  price  per  acre  (I20)  as  of  the  date  of  the  sale. 

2.  There  are  no  exceptional  circumstances  which  require  a  departure 

from  the  general  rule  of  compensation,  and  here  the  value  of  the 
improvements  must  not  be  considered.  The  case  is  unlike  that  of 
Waison  v.  Hoy,  28  Gratt.  698. 
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Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  13th  May,  1882,  in  suit  of  Lewis  M.  Yost  against  J.  J. 
Geisler,  administrator  of  J.  N.  Mallicote,  deceased. 

In  August,  1877,  Mallicote  sold  to  Yost,  at  the  price  of  $5,000, 
a  tract  of  land  in  said  county,  which  the  vendor  represented  as 
containing  certainly  two  hundred  and  forty,  and  probably  two 
hundred  and  fifty  acres,  and  for  which,  he  said,  he  ought  to 
have  had  at  least  twenty  dollars  per  acre.  The  land  was  con- 
veyed, the  cash  payment  made,  bonds  executed  for  deferred 
payments,  and  possession  given.  Judgment  had  on  those  bonds 
was  about  to  be  enforced,  when,  by  actual  survey,  Yost  discov- 
ered that  the  tract  contained  only  one  hundred  and  sixty-five 
acres.  Thereupon  he  brought  in  said  circuit  court  his  bill, 
stating  the  facts  aforesaid,  and  that  the  estimation  of  the  tract, 
as  containing  two  hundred  and  fifty  acres,  was  a  mutual  mis- 
take of  the  vendor  and  the  vendee,  but  had  influenced  the  latter 
to  make  the  purchase  at  the  price  of  $5,000,  and  that  he  was 
entitled  to  an  abatement  of  purchase  money  at  the  rate  of 
twenty  dollars  an  acre  for  the  deficit  in  quantity  as  of  the  day 
of  sale.  Dr.  Mallicote  having  died  since  the  sale,  his  adminis- 
trator demurred  to  the  bill  and  answered,  denying  that  there 
had  been  any  mistake  between  the  vendor  and  vendee  as  to  the 
quantity,  and  asserting  that  the  sale  was  not  a  sale  of  any  par- 
ticular quantity,  or  a  sale  by  the  acre,  but  only  a  sale  of  the 
boundary ;  that  no  specific  quantity  had  been  mentioned  in  the 
conveyance,  and  that  the  vendor  had  fitted  up  the  place  as  a 
home  with  improvement's^  costing  not  less  than  $3J000.  Nu- 
merous depositions  were  taken.  An  account  decreed  and  had 
of  the  value  of  the  improvements,  fixed  it  at  $2,271.  The  cir- 
cuit court  decreed  that  Yost  was  entitled  to  $852.75  as  compen- 
sation for  the  deficiency,  estimated  by  deducting  from  the  price 
the  value  of  the  improvements,  and  taking  the  remainder  as  the 
price  of  the  land,  and  two  hundred  and  forty  as  the  number  of 
acres,  the  price  per  acre  ascertained  thus  multiplied  by  the  de- 
ficit, giving  the  amount  allowed  Yost  as  compensation.    Neither 
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party  was  satisfied  with  this  decree,  and  from  it  Yost  obtained 
an  appeal  from  one  of  the  judges  of  this  court. 

John  A,  Cam/ibdly  for  appellant. 

Daniel  Trigg y  for  appellee. 

Yost  bought  from  Mallicote,  "all  of  his  right,  title,  claim  and 
interest,  in  and  to  the  tract  of  land,  devised  to  the  above  named 
Mallicote;  less  about  thirty-one  acres  thereof,  sold  by  the  said 
Mallicote  to  John  Thompson.'' 

For  a  full  description  of  the  land  sold,  the  appellant  was  re- 
ferred to  "  a  plat  thereof,  made  by  Leonidas  Baugh,  and  known 
as  share  No  1,  and  recorded  in  will  book  No  18.'* 

And  it  was  expressed  in  the  deed,  that  "  with  said  will  is  a 
description  of  said  land." 

There  is  nothing  said  in  this  deed  as  to  quantity. 

The  stipulated  price  is  a  sum  in  gross. 

The  deed  refers  to  a  plat,  by  which  the  vendee  may  see  what 
he  has  bought. 

The  metes  and  bounds  of  the  land  are  referred  to. 

From  this  deed  it  is  plain  that  Mallicote  intended  to  sell  his 
farm  for  $5,000,  and  Yost  agreed  to  give  that  for  it. 

He  took  possession  without  a  survey. 

The  principle  upon  which  equity  gives  relief,  in  cases  of  de- 
ficiency or  excess  in  the  estimated  quantity,  upon  the  sale  of 
lands,  is  that  of  mistake.  The  mistake  must  be  mutual,  or  the 
mistake  of  one  of  the  parties  must  be  occasioned  by  the  fraud 
or  culpable  negligence  of  the  other.  Blessing's  admW  v.  Beatty^ 
1  Rob.  298. 

There  is  no  evidence  in  this  record  of  a  mutual  mistake. 

It  is  not  pretended  that  there  was  fiaud. 

Even  if  Mallicote  thought  that  he  had  two  hundred  and  forty 
or  two  hundred  and  fifty  acres  of  land,  there  is  no  proof  that 
he  ever  made  such  representation  to  Yost. 
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Here,  the  counsel  discusses  the  evidence  on  the  said  point, 
and  having  discussed  it,  proceeded : 

The  fact  that  no  reference  to  quantity  was  made  In  the  deed, 
rebuts  the  presumption,  which  generally  prevailSj  of  a  sale  by 
the  acre,  and  this  presumption  being  rebutted j  it  devolved  upon 
the  appellant  to  show  conclusively  that  a  sale  in  groas  web  not 
the  contract. 

It  is  believed  that  in  all  the  cases  cited  hy  appellant  thare 
was  reference  to  quantity  in  the  contract,  and  therein  they  diflFer 
from  the  case  at  bar. 

Yost's  conduct,  with  regard  to  this  case,  has  been  such  that 
he  should  be  held  to  have  waived  any  claim  to  abatement. 

1.  He  took  possession  after  Mallicote's  death,  without  investi- 
gating whether  the  quantity  of  land,  which  he  claims  to  have 
bought,  was  there  or  not.     Fludyer  v.  Cocker^  12  Vee.  2T. 

2.  He  was  referred  to  a  plat  of  the  land^  and  does  not  now 
say  that  all  the  land  he  contracted  for  is  not  within  the  liutiads 
of  that  plat.  Weaver  v.  Carter ^  10  Leigh,  47 ;  Fleet  v.  Haw- 
kinsy  6  Munf.  188. 

3.  He  was  referred  to  the  metes  and  bounds  by  which  Malli- 
cote  claimed,  and  by  which  he  intended  to  sell,  and  he  ignores 
this   altogether.     Voorhees  v.  DeMeyer,  2  Barb,  page  32. 

4.  He  permits  judgments  to  be  entered  for  the  purchase 
money,  and  gives  forthcoming  bonds,  without  any  reference  to 
an  abatement. 

The  appellee  claims  that  the  decree  of  the  circuit  court  was 
erroneous  in  allowing  any  abatement  of  the  purchase  money 
whatever,  and-  that  the  same  should  be  reversed. 

Under  rule  nine  of  this  court  the  appellee  claima  that  the 
whole  case  may  be  reviewed.  20  Gratt.  25.  IValkers  Exr  v. 
Page,  21  Gratt.  652 ;  Hull  v.  Strother,  23  Gratt. 

If  this  was  a  case  proper  for  an  abatement  at  all  (which  the 
appellee  denies)  then  the  circuit  court  has  applied  the  proper 
rule,  and  the  appellant  is  not  prejudiced.  Wafsm  v.  Hoy  et 
als.y  28  Gratt.  698 ;  Hoback  v.  Kilgore,  26  Grat.  442. 
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The  buildings  upon  the  land  are  valuable,  valued  at  $2,271, 
and  their  value  must  have  entered  largely  into  the  price  agreed 
to  be  paid  for  the  entire  estate.  These  are  retained  by  the  pur- 
chaser; and,  therefore,  in  finding  the  amount  of  the  abatement, 
their  relative  value  should  be  deducted  from  the  contract  price, 
$5,000,  for  the  whole  estate,  and  from  the  sum  remaining,  after 
the  deduction,  the  average  price  per  acre,  of  the  estimated  quan- 
tity of  all  the  land  should  be  ascertained.      Watson  v.  Hoy,  supra. 

The  deed  in  this  case  contains  the  contract  between  the  parties, 
and  is  the  best  evidence  of  what  it  was.  Bouv.  Law  Die,  Tit 
^*Deed;"  Sheppard's  Touch.,  page  60. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  here  before  this  court  is  what  is  the  true 
measure  of  compensation  for  the  deficiency  in  quantity  of  the 
land.  The  circuit  court  adopted  the  following  method  of  ascer- 
taining the  compensation  to  be  paid  for  the  loss : 

"  This  is  ascertained  by  estimating  the  value  of  the  buildings 
on  the  premises  at  the  date  of  the  contract,  and  subtracting  this 
value  from  the  $5,000,  contract  price,  and  then  estimating  the 
price  per  acre,  supposing  the  tract  to  contain  two  hundred  and 
forty  acres,  based  upon  the  balance  of  the  contract  price  after 
deducting  the  value  of  the  buildings.  The  real  loss  will  be  the 
product  of  the  number  of  acres  deficient,  into  this  average  price 
for  the  land;"  and  declares  that  this  mode  is  warranted  by 
Hdback  v.  KUgore,  26  Gratt.,  and  Watson  v.  Hoy,  28  Gratt. 

In  the  last  named  case  the  judge  who  delivered  the  opinion 
of  the  court  says : 

"  Being  of  opinion,  for  the  reasons  stated,  that  the  appellant 
was  entitled  to  a  proper  abatement  of  the  balance  of  the  pur- 
chase money  owing  by  him  for  the  deficiency  of  thirty-four  and 
one-half  acres  in  the  quantity  of  land  bought  by  him,  and  con- 
sequently that  the  court  below  erred  in  dismissing  his  petition, 
it  only  remains  to  consider  what  should  be  allowed  him  by  way 
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of  abatement  The  rule  of  compensation  or  abatement,  is  ac- 
cording to  the  average  value  per  acre  of  the  whole  tract,  unless 
particular  circumstances  require  a  departure  from  that  rule.'* 
Citing  Blessing  v.  Beatty^  a  case  from  the  same  county  of 
Washington,  from  which  this  appeal  comes,  decided  in  1830, 
The  rule  there  laid  down  is  taken  from  the  last  nam^j^d  case, 
which  is  reported  in  Rob.  R.  vol.  1,  305,  and  is  the  correct  rule, 
as  will  be  seen  by  an  inspection  of  all  the  reported  caseB  bear-^ 
ing  on  this  subject  which  are  cited  in  the  opinion  in  Wcdmn  v. 
Hoy^  supra. 

The  essential  difference  between  this  rule  and  the  rule  laid 
down  by  the  circuit  court  is  obvious.  The  circuit  court  in  thiR 
cause  makes  the  exception  the  rule.  In  this  case  the  circuit 
court  says :  "  The  relief,  however,  ought  not  to  be  the  average 
price  per  acre.  This  is  the  exact  measure  of  damajL^es  when 
land  alone  is  sold.  But  when  land  with  very  valuable  buildings 
are  sold,  and  there  is  a  mere  deficiency  in  quantity  of  land,  but 
all  the  buildings  are  secured,  it  would  be  an  absurd  measure  of 
damages." 

And  the  circuit  court  then  proceeds  to  decree  upon  an  estimate 
of  the  buildings  upon  this  tract  of  land,  at  $2,271,  when  the 
entire  tract  of  one  hundred  and  sixty-five  acres  was  estimated  at 
a  price  which  brought  it  below  that  sum.  The  estimate  of  the 
buildings,  as  filed  in  this  cause,  is  an  illustration  of  the  wisdom 
of  the  rule  heretofore  maintained  by  this  court,  and  a  warning 
against  the  new  departure  taken  up  by  the  circuit  court. 

This  court  in  Watson  v.  Hoy,  supra,  was  of  opinioa  that  in 
that  case  there. were  particular  circumstances  requiring  a  depar- 
ture from  the  rule,  on  account  of  bridge  privileges  and  fisheriea 
of  great  value,  and  the  exceptional  character  of  the  elegant 
mansion  at  Chatham.  But  what  and  where  are  the  excep- 
tional and  particular  circumstances  in  this  case  ?  A  wooden 
farm-house,  with  the  usual  out-buildings  and  fences,  seem  to 
present  the  most  ordinary  case  which  could  be  stated,  and  the 
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estimate  and  deduction  of  the  value  of  the  fences  seem  to  be 
unprecedented.  If  the  value  of  the  fences  on  the  farm  is  to  be 
considered,  it  must  have  been  upon  the  presumption  that  the 
seventy-five  acres  deficient  would  have  been  without  fences, 
which  seems  to  be  an  unsupported  presumption.  The  decree 
of  the  circuit  court  is  plainly  erroneous. 

When  the  parties  contract  for  the  payment  of  a  gross  sum  for 
.  a  tract  or  parcel  of  land  upon  an  estimate  of  a  given  quantity, 
which  influences  the  price  agreed  to  be  paid,  there  is  no  mistake 
in  the  terms  of  the  contract,  nor  in  the  application  of  those 
terms  to  the  subject ;  but  the  mistake  is  in  an  important  ele- 
ment of  the  contract,  which,  if  correctly  understood  at  the  time, 
would  in  all  probability  have  prevented  the  contract  from  being 
made,  or  have  varied  its  terms.  That  such  cases  require  relief 
in  equity  is  well  established. 

The  proper  relief  is  to  set  aside  the  contract,  or  to  give  a  just 
compensation,  such  as  will  place  the  parties  in  the  same  rela- 
tive situation  in  which  they  would  probably  have  placed  them- 
selves if  the  true  state  of  the  fact  had  been  known  when  they 
made  their  agreement. 

Upon  the  question  of  compensation  the  substantial  distinction 
is  between  a  sale  that  is  a  contract  of  hazard  and  one  that  is 
not.  A  sale  in  gross,  when  applied  to  the  thing  sold,  means  a 
sale  by  the  tract,  without  regard  to  quantity,  and  is  in  that 
sense  a  contract  of  hazard.     Russell  y.  Keeran,  8  Leigh,  19. 

In  that  sense,  however,  the  distinction  sometimes  taken 
between  a  sale  in  gross  and  a  sale  by  the  acre  is  too  narrow, 
inasmuch  as  though  a  sale  in  gross,  thus  understood,  is  a  con- 
tract of  hazard,  a  sale  by  the  acre  may  be  so  too. 

A  sale  by  the  acre,  at  a  given  sum  per  acre,  carries  out  the 
intention  of  the  parties,  whether  they  are  correct  or  mistaken  in 
their  estimate  of  the  quantity;  whereas  a  sale  in  gross  effec- 
tuates their  intention  only  when  they  are  correct  as  to  quantity. 
The  true  ground  of  relief  is  as  to  the  mistake  of  the  parties. 
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For  example,  when  a  given  sum  per  acre  is  not  an  even 
quotient  of  the  gross  price  stipulated,  it  cannot,  as  has  been 
sometimes  supposed,  serve  to  show  that  the  sale  is  a  sale  iu 
gross  (understood  as  a  contract  of  hazard),  inasmuch  aa  it  may 
well  have  happened,  not  merely  that  there  was  no  sale  by  the 
acre,  but  no  estimate  of  the  price  per  acre,  which  the  grosfl  price 
would  give,  and  yet  the  gross  sum  may  have  been  in  ft  ae  need  by 
the  supposed  quantity,  by  enhancing  or  diminishing  the  value 
according  to  an  aggregate,  and  not  a  distributive  estimate.  See 
the  opinion  of  Baldwin,  Judge,  in  Blessing  v.  Beafhf^  supm. 

The  question  of  compensation  usually  arises,  not  in  sales  by 
the  acre,  but  in  sales  for  a  gross  sum.  The  first  enquiry  isj 
did  the  parties  make  a  mistake  in  their  estimate  of  the  quantity 
which  influenced  the  price;  and  then  whether,  notwithstanding 
the  mistake,  they  have  waived  their  right  to  compensation  by 
a  contract  of  hazard.  The  estimate  of  the  quantity  t^hould,  as  a 
general  rule,  always  be  taken  to  have  influenced  the  price.  In 
the  case  before  us  the  quantity  is  not  stated  in  the  deed,  but  the 
quantity  appears  to  have  been  throughout  all  the  negotiations 
from  first  to  last  matter  of  discussion,  consideration  and  contract 
on  both  sides.  For  the  reasons  stated  above,  I  think  the  eircuit 
court  erred  in  the  mode  adopted  in  ascertaining  the  measure  of 
damages. 

This  is  a  case  of  deficiency  in  quantity  within  the  boundaries 
of  the  tract  conveyed.  In  such  a  case  the  general  rule  of  com- 
pensation is,  according  to  the  average  value  of  the  whole  tracts 
and  there  are  no  peculiar  circumstances  in  this  ca^e  requiring 
a  departure  from  that  rule.  The  sale  was  based  u|>on  an  esti- 
mate of  $20  per  acre  for  the  whole  tract  of  lan<l,  and  the 
deficiency  was  seventy-five  acres.  The  true  abatement  is  the 
amount  obtained  by  multiplying  these  two  numbers  togetber, 
to-wit,  $1,500,  which  should  be  credited  on  the  principal  sum 
still  owing  by  the  appellant  as  of  the  date  when  it  bears  in- 
terest. I  am  for  reversing  the  decree  of  the  court  below  and 
Vol.  lxxvii — 78 
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remanding  the  cause  for  further  proceedings  to  be  had  therein, 
in  accordance  with  this  opinion. 

The  decree  is  as  follows : 

This  day  came  here  the  parties,  by  their  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  the 
appellant  is  entitled  to  compensation  for  the  deficiency,  ascer- 
tained to  be  seventy-five  acres,  in  the  farm  purchased  by  him 
from  the  appellee*s  decedent,  and  that  such  compensation  should 
be  allowed  him  by  way  of  abatement  in  the  balance  of  the  pur- 
chase money  due  by  him  for  said  farm.  And  the  court  is  further 
of  opinion,  that  such  compensation  should  be  according  to  the 
average  value  per  acre  of  the  whole  tract  under  the  contract  of 
purchase — to-wit.,  twenty  dollars  per  acre  for  seventy-five  acres, 
which  appears  to  be  the  deficiency  as  aforesaid.  And  the  court 
being  further  of  the  opinion,  that  the  decree  aforesaid  of  the  said 
circuit  court  is  wholly  erroneous,  it  is  therefore  decreed  and 
ordered  that  the  said  decree  be  reversed  and  annulled,  and  that 
the  appellant  recover  against  the  appellees  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal  aforesaid  here,  and 
that  in  satisfaction  of  this  decree  for  costs  he  be  allowed  to  retain 
the  amount  of  said  costs,  and  receive  credit  therefor  on  the 
balance  of  the  purchase  money  owing  by  him  as  aforesaid. 

And  this  cause  is  remanded  to  the  said  circuit  court  of  Wash- 
ington for  further  proceedings  to  be  had  therein,  in  conformity 
with  the  opinion  and  the  directions  herein  contained. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of 
Washington. 

Decree  reversed. 
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Brown  v.  Brown. 

July  26th,  1883. 

1.  Joint  Purchasers—  Conveyance  to  one — Resulting  trust, — Where  two 

persons  jointly  purchase  land  under  parol  contract,  one  of  them  can- 
not take  a  conveyance  thereof  to  himself,  and  thereby  defeat  the  rights 
of  his  co-purchaser,  on  the  plea  that  the  contract  between  them  and 
their  vendor  was  not  in  writing.  The  grantee  holds  the  legal  title  in 
trust  for  the  benefit  of  himself  iand  his  co-purchaser. 

2.  li>Eyi— Idem— Idem— Case  at  dar.— In  1863,  J.  B.,  Sr.,  conveyed  to  G.  a 

tract  of  land,  reserving  ore  bank,  &c.  In  1866,  he  sold,  but  did  not  con- 
vey, to  his  sons,  J.  B.,  Jr.,  and  A.  B.,  an  adjoining  tract,  called  "Furnace," 
.and  the  ore  bank,  &c.  In  1869,  he  conveyed  to  his  sons  jointly,  "  Fur-  • 
nace,"  but  by  oversight,  did  not  include  the  ore  bank,  &c.  These  joint 
purchasers  continued  in  joint  possession  of  all  this  property — A.  B.  ad- 
mitting the  joint  interest  of  J.  B.,  Jr.,  until  after  their  father's  death  in 
1880,  when  A.  B.  having  obtained  a  deed  therefor  in  1872,  from  their 
father,  claimed  to  be  the  sole  owner.  Of  this  deed  J.  B.,  Jr.,  had  no 
notice  till  after  his  father's  death.  A.  B.  sold  the  ore  bank,  &c.  to  G. 
who  sold  same  to  P.,  who  took  possession  and  proceeded  to  work  it. 
Held: 

1.  The  statute  of  frauds  does  not  apply  to  this  case. 

2.  If  it  did,  there  was  sufficient  part  performance  to  take  the  case  out 

of  that  statute. 

3.  A.  B.  holds  the  legal  title  in  trust  for  the  benefit  of  himself  and 

J.  B.,  Jr. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  15th  February,  1883,  in  the  cause  of  James  Brown,  Jr., 
against  Abram  Brown  and  others.  In  1866,  James  Brown,  Sr., 
conveyed  to  William  M.  Gray  a  tract  of  land  in  said  county,  re- 
serving an  iron  ore  bank,  &c.,  therein.  In  1866  he  sold  by  parol 
an   adjoining  tract  and  the  ore  bank,  &c.,  to  his  sons,  James 
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Brown,  Jr.,  and  Abram  Brown,  and  gave  them  possession.  In 
1869  he  conveyed  to  his  sons  the  Furnace  tract,  but  by  over- 
sight, did  not  embrace  the  ore  bank,  &c.  The  sons  continued 
in  joint  possession  of  all  the  property,  Abram  admitting  the 
joint  interest  of  his  brother  until  their  father  died  in  1880,  when 
Abram,  having  got  a  deed  for  the  ore  bank,  &c.,  from  his  father 
in  1872,  claimed  to  be  the  sole  owner.  Of  this  deed,  James  had 
no  notice  till  after  his  father  died.  Abram  sold  the  ore  bank  to 
Gray,  and  Gray  sold  same  to  Francis  Preston,  who  took  posses- 
sion and  proceeded  to  work  it.  James  filed  his  bill  in  said  court 
in  1881,  alleging  these  facts  and  fraud  in  the  procurement  of  the 
deed  to  Abram,  and  that  Gray  and  Preston  knew  of  his  joint 
interest,  and  had  received  no  conveyances.  The  defendants 
pleaded  the  statute  of  fraud,  alleging  that  the  contract  between 
the  father  and  the  sons  was  not  in  writing,  and  answered,  deny- 
ing the  allegations  of  the  bill,  but  offered  no  proof  Plaintiff, 
supported  by  proof  all  his  allegations,  and  moreover,  proved  that 
.  Abram  had  admitted  many  times  the  joint  interest  of  the  plain- 
tiff; that  they  had  twice  jointly  made  conditional  sales  of  the 
property ;  that  their  father  had  admitted  that  the  property  be- 
longed to  his  sons,  and  that  it  had  been  omitted  by  oversight 
from  the  conveyance  to  them  of  the  Furnace  tract;  and  that 
Abram  had  gon^  to  his  father's  house  avowedly  to  get  a  joint 
deed  to  himself  and  the  plaintiff  at  the  time  he  got  the  deed  to 
himself  alone. 

At  the  hearing,  the  court  dismissed  the  bill  with  costs.  James 
Brown,  Jr.,  appealed  to  this  court. 

White  rfe  Buchanan,  for  the  appellant. 

The  attention  of  the  court  is  called  especially  to  the  follow- 
ing points : 

First.  Evidence  of  joint  purchase  and  ownership.  See  B.  G. 
Cole's  deposition,  Susannah  Cole,  parties  present  when  land  was 
bought,  and  James  Brown,  appellant. 
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Second.  The  admissions  and  declarations  of  the  father,  James 
Brown,  that  it  was  the  joint  property  of  the  sons.  John  M. 
Vanhuss,  John  G.  Clark,  Fleming  Mays,  declarations  of  Wm. 
M.  Gray. 

Third.  Abram  Brown's  admissions  by  his  words  and  his 
actions;  proving  joint  ownership;  T.  A.  Denton,  A.  Baum- 
gardner,  F.  Mays,  T.  J.  Morton,  James  Brown,  C.  J.  Kingsolver. 

Fourth.  Evidence  of  Gray's  knowledge  of  joint  ownership. 
His  statement  to  A.  Baumgardner,  to  P.  Baumgardner.  His  effort 
to  buy  ore  bank  and  road,  and  James'  permission  to  him  to 
erect  gates. 

Fifth.  Evidence  of  fraud  committed  by  Abram.  His  admis- 
sions that  it  was  joint  property  after  he  had  received  the  deed. 

jlis  efforts  to  sell  it  as  joint  property  after  he  had  received 
the  deed.  No  consideration  paid  for  ore  bank  when  deed  to  him- 
self was  procured. 

His  undertaking  to  procure  legal  title  to  ore  bank  for  James 
and  himself     The  concealment  of  his  pretended  purchase  from  . 
James.     Bigelow  on  Fraud,  page  274,  sectionl  7 ;  Waterman  on 
Spec.  Per.,  sec.  335 ;   Wellford  v.  Chancellor^  5  Gratt.  39. 

Sixth.  Possession.  In  joint  sale  of  two  tracts,  possession  of 
one  is  possession  of  both.  2  Lomax  Dig.  53  (side,  42) ;  2  Minor's 
Inst.  907  (1st  edi.);  Smith  v.  Undtrdunk,  1st  Sand.  579. 

Seventh.  Gray  is  not  a  purchaser  for  value  without  notice. 
He  exhibits  no  deed,  and  neither  states  or  proves  the  consider- 
ation. 

Campbell  <&  THggy  for  appellees. 

The  object  of  the  bill  is  to  correct  an  alleged  mistake  or  omis- 
sion, and  for  other  relief  It  is  a  parol  contract  for  the  sale  of 
real  estate.  The  appellees  rely  on  the  statute  of  frauds  and  per- 
juries, Code  of  Virginia,  1873,  chapter  one  hundred  and  forty, 
section  one,  sixth  clause.  The  appellant  cannot  recover  because 
he  claims  against  the  law  of  the  land. 
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If  the  appellees  choose  to  avail  themselves  of  the  statute  of 
frauds,  it  is  not  necessary  that  they  should  confess  or  deny  the 
agreement,  as,  in  either  event,  the  statute  protects  them. 
Givens  v.  Colder y  2  Des.,  S.  C,  2  American  Decisions,  687,  691  ; 
Rowton  V.  Rowtouy  4  H.  &  M.  92-110;  Story^s  Equity  Plead- 
ings, section  763 ;  Mitf.  and  Ty.  PI.  and  Pr.  in  Equity,  355,  and 
note  2 ;  Cooth  v.  Jackson^  6  Ves.  17,  39 ;  Blagden  v.  Bradbeary 
12  Ves.  471 ;  Heth's  executor  v.  Wooldridge,  6  Rand.  609,  citing 
and  approving  above  cases. 

Has  there  been  such  a  part  performance  of  the  parol  agree- 
ment as  ought  to  estop  the  appellees  to  rely  upon  the  statute  of 
frauds  and  perjuries  ?  On  this  point  the  only  contention  of  the 
appellant  is  possession  by  the  vendees  of  the  ore  bank.  This 
is  positively  denied  in  the  answer  of  appellees.  When  posses- 
sion is  relied  on  as  part  performance,  it  must  appear  that  it  was 
delivered  and  taken  in  pursuance  of  the  parol  agreement 
Wright  v.  Puckett,  22  Gratt.  370-374. 

The  vendees  must  take  possession  under  and  because  of  the 
contract.  Pierce  v.  Catson,  23  Gratt.  598 ;  2  Min.  Inst.  855, 866. 
Possession  being  denied  by  the  defendants  must  be  proved  by 
clear  and  satisfactory  evidence,  and  in  considering  the  evidence 
the  rule  obtaining  in  criminal  cases  must  be  observed.  Carter 
V.  McArtor,  28  Gratt.  360 ;  Lea  v.  Eidson,  9  Gratt.  275  ;  Adams' 
Equity,  171 ;  Story's  Equity,  section  157.  The  evidence  is  con- 
tradictory, the  statute  of  frauds  ought  especially  to  apply. 
Rowton  V.  Rowton,  4  H.  &  M.  92.  There  is  no  such  proof  in 
this  instance. 

In  the  absence  of  such  proof  parol  testimony  cannot  be  con- 
sidered, because  a  court  of  equity,  no  more  than  a  court  of  law, 
can  disregard  the  statute  of  frauds  where  part  performance  is 
alone  relied  on  and  not  proved.  In  this  case,  where  the  statute 
requires  the  agreement  to  be  written,  where,  as  we  contend,  the 
agreement  is  in  parol,  where  there  has  been  no  part  perforna- 
ance,  where  the  statute  of  frauds  is  relied  on,  where  the  exist-- 
ence  of  the  agreement  is  denied  in  the  answer,  can  the  plaintiff 
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prove  the  agreement  by  parol  testimony,  thus  establish  the  mis- 
take, thus  show  that  the  mistake  is  a  failure  to  convey  two 
separate  and  disconnected  parcels  of  land  sold  by  separate  and 
distinct  contracts  in  one  and  the  same  deed,  and  thus  have  the 
agreement  reformed  and  relief  granted  to  him  pursuant  to  the 
reformed  agreement?  Relief  by  reforming  and  performing 
with  the  parol  variation  never  granted  in  such  a  case.  Adams' 
Equity,  171,  172.  Woollam  v.  Hearn,  3  Wh.  Tu.  Leading  Cases 
in  Equity,  404. 

The  notes  to  this  case  present  the  authorities  on  both  sides, 
and  the  English  and  American  annotators  approved  the  decision 
in  the  principal  case,  (413).  Am.  Notes,  top  page  684,  5,  6,  7. 
The  note  at  page  687  is  especially  applicable  to  the  case  at  bar. 

See  a  review  of  most  of  the  American  cases,  in  an  exhaustive 
opinion  of  the  supreme  court  of  Massachusetts,  delivered  by 
Judge  Wells,  102  Mass.  24;  S  C.  3  Am.  R.  418,  424,  426,  434. 
The  rule,  as  laid  down  in  Adams  &  Woollam  v  Hearn,  is  ap- 
proved and  acted  on,  and  the  opinion  concludes:  "This  rule 
applies  as  well  to  the  enforcement  of  such  an  agreement  by  way 
of  rectifying  a  deed,  as  to  a  direct  suit  for  its  specific  perform- 
ance. We  are  satisfied,  also,  that  this  is  the  rule  to  be  derived 
from  a  great  preponderance  of  the  authorities." 

The  precise  question  has  not  been  decided  in  Virginia,  but  as 
far  back  as  Anderson  v.  Anderson,  2  Call,  205,  it  was  declared 
that  courts  of  equity,  equally  with  courts  of  law,  must  consult 
the  intention  of  the  legislature.  We  submit  that  in  this  case 
parol  testimony  cannot  be  considered,  and  this  appeal  must  be 
dismissed. 

In  no  just  sense  is  there  a  mist9.ke  in  the  deed.  It  does  all  it 
purports  to  do.  It  conveys  the  title  of  the  vendor  in  the  "  Fur- 
nace tract"  to  the  vendees.  James  Brown,  Jr.,  alleges  that  the 
"mineral  interest"  was,  by  oversight  and  mistake,  not  conveyed. 
Abram  Brown  denies  this;  denies  that  James  Brown,  Sr.,  sold 
the  "ore  bank";  denies  that  he  intended  to  convey  it 

Not  conveying  both  parcels  was  not  a  mistake,  because  the 
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contracts  of  sale,  as  appellant  states  in  his  deposition,  were  sep- 
arate and  distinct,  and  appellant  nowhere  states  that  any  contract 
required  that  both  parcels  should  be  embraced  in  the  same  deed. 
Kerr  on  Fraud  and  Mistake,  p.  408. 

The  appellant  sets  out  what  he  says  was  the  contract,  page  6. 
He  mustj  prove  it  as  he  alleges  it,  and  it  must  be  certain  and  de- 
fined. 2  Lomax  Dig.  (52) ;  Wright  v.  Fuckett,  22  Grat.  374 ; 
Leigh  v.  Haverjidd^  5  Ves.  452,  457 ;  Harnett  v.  Yielding ^  2 
Sch.  &  Lefr.  549;  Cooth  v.  Jcickson^  6  Ves.  12,  23;  Swope  v. 
Chambers,  2  Gratt  319,  324;  Mundy  v.  Vawter,  3  Gratt.  518, 
554 ;  DanieVs  Ch.  Pr.  324,  note  8 ;  326-7,  note  6 ;  PhiUipa  v. 
Thompson,  1  John.  Ch.  R.  131 ;  Parkhurst  v.  Van  Cortlandt,  1 
John.  Ch.  R.  273. 

The  appellant  sets  out  one  contract  in  his  bill — so  he  claims 
it  to  be.  His  witnesses,  B.  G.  Cole  and  Susanna  Cole,  prove 
another.  These  are  contradicted  by  two  others  of  his  witnesses, 
Jacob  Brown  and  Patty  Brown.  And  the  appellant,  in  his  dep- 
osition, contradicts  his  bill  and  witnesses. 

The  following  material  differences  are  pointed  out:  1.  The 
bill  shows  one  contract ;  the  deposition  shows  two.  2.  The  bill 
shows  one  consideration  or  price  for  both  parcels ;  the  deposition 
shows  two — one  consideration  or  price  for  one  parcel,  and  another 
for  the  oth^r  parcel.  3.  The  bill  shows  that  James  Brown,  Sr., 
the  vendor,  by  the  same  act,  by  one  and  the  sanie  agreement,  dis- 
posed of  both  parcels  for  a  single  consideration  of  $300;  the 
deposition  shows  that  after  the  contract  for  the  Furnace  tract 
had  been  completely  agreed  on,  James  Brown,  Sr.,  the  vendor, 
declared  that  the  ^'ore  bank  at  Gray's  belongs  to  me'*;  and 
then  proceeded  to  contract  the  .ore  bank  for  a  wholly  different 
consideration. 

The  application  for  relief  has  been  unreasonably  delayed. 
The  deed  was  made  in  1869.  The  plaintiff  testifies  that  he 
knew  of  it  in  the  lifetime  of  the  vendor,  James  Brown,  Sr.  The 
presumption  is,  in  the  absence  of  evidence,  that  he  knew  it 
recently,  if  not  immediately  after  the  execution  of  the  deed. 
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"The  vendor  lived  some  ten  or  eleven  years  after,  and  visited 
and  was  visited  by  the  plaintiff;  yet  the  suit  was  not  brought 
until  1881,  and  after  the  death  of  the  vendor.  Carter  v.  Mc- 
Artor,  28  Gratt.  364 ;  Kerr  on  Fraud  and  Mistake,  435-6. 

But  the  plaintiff,  after  he  discovered  the  mistake,  was  told  by 
the  vendor  that  he  would  make  a  separate  deed  for  the  ore 
bank.  The  plaintiff  seems  to  have  been  satisfied  with  the 
declaration.  He  thereby  acquiesced  in  the  act  of  the  vendor 
conveying  the  Furnace  tract,  and  accepted  the  deed,  which 
he  now  objects  to,  a  complete  and  perfect  deed,  and  waived 
his  right  to  assail  it.  Gray  is  a  complete  purchaser  for  valu- 
able consideration  without  notice  of  plaintiff's  claim.  Such 
a  purchaser  is  entitled  to  the  peculiar  favor  and  protection 
of  a  court  of  equity.  2  Sugden  on  Vendors,  page  1015 ;  Carter 
V.  AUen,  21  Gratt  246-7 ;  Zollman  v.  Moore,  21  Gratt.  320-1-2. 
The  evidence  offered  to  prove  notice  is  unsatisfactory,  and  of  a 
class  that  is  always  received  with  caution.  A  complete  pur- 
chaser without  notice  will  take  a  good  title  even  when  claiming 
through  or  under  parties  affected  with  notice.  1  Mat.  Dig.  558, 
and  cases  cited. 

The  first  ground  of  error  assigned  by  appellant,  it  is  presumed, 
is  designed  to  raise  the  question  of  resulting  trust.  It  cannot 
avail  him,  because  it  is  neither  charged  in  the  bill  nor  proved 
that  **  the  property  was  conferred  upon,  and  accepted  by  Abram 
Brown  for  the  benefit  of  himself  and  appellant."  Adams'  Eq. 
27.  Nor  is  it  shown  that  appellant  paid  one  cent  of  purchase 
money.  Story's  Eq.,  section  1,201,  section  1,201  a.  The  payment 
of  the  purchase  money  by  appellant  should  appear  "  by  clear  and 
unquestionable''  testimony.  Phelps  v.  Seely,  22  Gratt.  589; 
Cook  V.  Fountain,  3  Swans.  591-2.  Where  there  is  no  payment 
of  purchase  money,  the  Statute  of  Frauds  expressly  applies. 
Story's  Eq.,  section  1,201  a. 

The  appellant,  in  his  petition  to  this  court,  abandons  the 
ground  taken  in  his  bill,  and  thereby  it  is  insisted,  surrenders 
his  case.  The  bill  is  based  on  the  mistake  of  the  vendor ;  the 
Vol.  Lxxvn — 79 
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petition  on  the  fraud  of  one  of  the  vendees.  Fraud  is  nowhere 
charged  in  the  bill.  It  is  a  bill  to  correct  the  alleged  mistake 
of  the  vendor,  or  it  is  nothing. 

The  act  complained  of  is  the  "omission"  of  James  Brown,  Sr., 
to  convey  the  ore  bank,  yet  neither  James  Brown's  heirs  nor 
representatives  are  before  the  court. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court: 

The  appellant,  James  Brown,  filed  his  bill  in  the  circuit 
court  of  Washington  county  at  the  September  rules,  1881, 
against  Abram  Brown,  William  M.  Gray  and  Francis  Pres- 
ton, alleging  that,  in  the  year  1863,  James  Brown,  Sr., 
sold  a  tract  of  land  in  said  county  to  William  M.  Gray, 
and  conveyed  the  same  to  him  with  an  express  reserva- 
tion of  an  iron  ore  bank  and  the  mineral  on  said  land,  and 
the  right  of  access  to  it.  That,  in  1866,  the  said  James 
Brown,  Sr.,  sold  another  adjoining  tract  (upon  which  there 
was  a  furnace  for  the  manufacture  of  iron),  and  the  said 
iron  ore  bank  and  mineral  reservation  to  the  complainant,  the 
said  James  Brown,  and  Abram  Brown  jointly,  and  put  them  in 
possession  of  the  said  property  under  and  in  pursuance  of  the 
said  contract.  In  1869  the  said  James  Brown,  Sr.,  executed  a 
deed  to  the  said  James  Brown  and  Abram  Brown  for  the  said 
"Furnace  tract,"  but  through  oversight  failed  and  omitted  to 
convey  in  said  deed  the  said  ore  bank  and  mineral  reservation 
and  right  of  way.  That  the  said  James  Brown  and  Abram 
Brown  held  and  exercised  ownership  and  possession  of,  in,  and 
to  said  property  under  their  said  contract  of  purchase,  for  a  valu- 
able consideration,  from  the  time  of  their  contract  with  their 
father  down  until  after  the  death  of  their  father,  the  said  James 
Brown,  Sr.,  in  the  spring  of  the  year  1880;  the  said  Abram 
Brown  never  denying,  but  always  admitting,  by  word  and 
act,  that  they,  the  said  James  Brown  and  Abram,  were  the 
joint  owners    of  the   ore   bank    and  mineral    reservation,  as 
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well  as  of  the  Furnace  tract.  That  after  the  death  of  the 
said  James  Brown,  Sr.,  the  said  Abram  Brown  claimed  that 
the  said  James  Brown  had  no  interest  in  the  said  iruu  ore 
bank  and  mineral  reservation,  and  that  he  had  obtaiaed 
a  deed  for  them  to  himself  alone  from  their  father,  the  said 
James  Brown,  Sr.,  in  18T2.  That  he,  the  said  James  Brown, 
had  no  notice  of  the  said  deed  to  the  said  Abram  Brown,  or  that 
he  claimed  more  than  a  joint  half  interest  in  said  iron  ore  bank 
and  mineral  interest  until  the  spring  of  1880,  and  after  the  death 
of  their  father,  the  said  James  Brown,  Sr.  That  the  said  Abram 
Brown  claimed  to  have  sold  the  said  iron  ore  bank  and  mineral 
interest  to  the  said  William  M.  Gray,  and  he.  Gray,  claimed  to 
have  made  a  conditional  sale  of  the  same  to  Francis  Pn^sttm^ 
but  the  bill  of  complaint  charged  that  the  transactions  between 
William  M.  Gray  and  Francis  Preston  were  incomplete  and 
without  consideration,  and  that  they  both  had  full  notit^e  and 
knowledge  of  the  said  James  Brown's  joint  ownership  and  in- 
terest in  the  said  premises. 

The  bill  of  complaint  charged  that  the  said  Abram  Brown 
held  the  legal  title  of  the  said  ore  bank  and  mineral  interest  for 
the  benefit  of  himself  and  the  said  James  Brown  jointly  and 
equally,  and  prayed  for  relief — specific  and  general;  and  the 
bill  charged  fraud  in  the  procurement  of  the  deed  by  the  said 
Abram  Brown  to  himself  alone,  and  in  the  concealment  by  him 
of  his  pretended  purchase  and  possession  of  a  deed  for  the  said 
property  until  after  the  death  of  their  said  father,  James 
Brown,  Sr. 

The  said  defendants  demurred  to  the  bill,  pleaded  the  .statute 
of  fraud,  and  filed  their  answer  denying  the  allegations  of  the 
bill,  and  claimed  that  they  were,  each  and  all,  purchasers  for 
value  without  notice.  They  took  no  proof,  but  relied  upon  their 
said  answer.  The  complainant,  James  Brown,  proved  that  James 
Brown,  Sr.,  sold  the  iron  ore  bank  and  mineral  reservation  in- 
terest to  himself  and  the  said  Abram  Brown  jointly,  at  the 
same  time,  and  by  the  same  contract,  that  he  sold  to  them  the 
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said  Furnace  tract  of  land ;  that  they  paid  therefor  a  valuable 
consideration,  as  agreed  upon  ;  that  they  went  into  possession  of 
and  held  and  exercised  ownership  over  said  property  under  their 
said  contract;  that  Abram  Brown  admitted  over  and  over  again, 
through  a  long  series  of  years,  that  the  said  property  was  owned 
jointly  by  himself  and  the  said  James  Brown ;  that  they  had 
twice  conditionally  sold  it  as  joint  property ;  that  the  said 
Abram  Brown  undertook  to  get  a  deed  for  it,  jointly,  from  their 
said  father,  and  went  for  that  avowed  purpose  to  Wise  county, 
where  their  father,  the  said  James  Brown,  Sr.,  resided ;  and  that 
all  the  denials  of  the  said  answer  were  untrue.  That  James 
Brown,  Sr.,  always,  after  said  contract,  stated  and  repeated  that 
the  said  property  belonged  to  his  said  tw©  sons — Abram  Brown 
and  James  Brown  ;  that  it  was  a  mere  oversight  that  it  was  not 
conveyed  by  the  deed  conveying  the  Furnace  tract,  and  that  both 
vendor  and  vendees  so  understood  and  declared ;  that  the  com- 
plainant always  claimed  his  interest  in  and  to  the  said  property, 
and  exercised  ownership  over  it,  and  never  knew  or  suspected 
that  Abram  Brown  claimed  to  own  the  whole,  or  had  obtained 
a  deed  therefor  until  1880,  after  their  said  father's  death,  when 
Abram  Brown,  for  the  first  time,  denied  the  right  and  joint  in- 
terest of  the  said  James  Brown  ;  that  the  said  Wm.  M.  Gray 
had  full  notice  and  knowledge  of  the  right  and  interest  of  the 
said  James  Brown  before  he  (said  Gray)  bought  the  said  property, 
for  which  he  had  neither  paid  the  purchase  money  nor  received 
a  deed,  and  that  the  said  Francis  Preston  had  only  purchased 
conditionally,  and  had  paid  no  purchase  money  and  received  no 
conveyance. 

Upon  these  facts,  all  disclosed  by  the  transcript  of  the  record 
in  the  case,  and  most  abundantly  proved  by  numerous  witnesses, 
as  well  as  by  the  acts  and  admissions  of  the  appellees  them- 
selves, we  think  the  circuit  court  of  Washington  county  erred 
in  refusing  the  relief  prayed  for  in  the  bill,  and  in  dismissing 
the  said  bill  with  costs  by  the  said  decree  of  February  16th, 
1883. 
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This  decree  of  the  court  below  deprived  the  appellant,  James 
Brown,  of  valuable  property,  which,  in  law  and  equity,  belonged 
to  him,  and  shields  and  consecrates  the  gross  fraud  perpetrated 
by  Abram  Brown  upon  both  his  aged  father  and  confiding 
brother,  in  obtaining  the  legal  title  to  said  property,  mul  at- 
tempting, both  by  concealment  and  false  suggestion,  to  hold  it 
exclusively  for  his  own  benefit,  when  he  knew  and  admitted  that 
it  belonged  jointly  and  equally  to  his  brother,  James  Brown^ 
the  appellant.  The  circuit  court  of  Washington  county  sliould 
have  granted  the  relief  prayed  for,  and  thus  have  prevented  the 
consummation  of  the  fraud. 

The  statute  of  frauds  was  enacted  for  the  purpose  of  prevent- 
ing fraud,  and  it  cannot  be  pleaded  successfully  in  a  ca*se  like 
this.  One  of  the  two  joint  purchasers  or  vendees  cannot  tftke  a 
conveyance  to  himself  for  the  property,  and  thereby  defraud  his 
co-purchaser  by  the  plea  that  there  was  no  contract  in  writing 
between  them  and  their  vendor,  and  that  the  contract  wa*?  there- 
fore void;  and  even  if  the  statute  could  apply  in  this  caae,  the 
record  shows  such  part  performance  of  the  verbal  contract  aw  to 
take  it  out  of  the  operation  of  the  statute. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  of 
Washington  county,  complained  of  by  the  appellant,  in  erro- 
neous, and  must  be  reversed  and  annulled  with  costs;  and  that 
the  appellee,  Abram  Brown,  holds  the  legal  title  to  the  nti'id  iron 
ore  bank  and  mineral  reservation  for  the  benefit  of  himself  and 
the  said  James  Brown  jointly,  and  that  the  said  James  Brown 
18  entitled  to  one-half  interest  in  the  said  property. 

The  decree  is  as  follows: 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  and  proceedings  aforesaid,  and  the  argument  of 
counsel,  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  appellant,  James  Brown,  is  entitled  to 
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one-half  interest  in  the  iron  ore  bank  and  mineral  reservation, 
and  the  right  of  way  thereto,  conveyed  by  James  Brown,  Senior, 
to  the  appellee,  Abram  Brown — it  being  the  same  land  and  right 
of  way  and  mineral  reservation  in  the  bill  and  proceedings  men- 
tioned ;•  and  that  the  said  decree  of  the  circuit  court  of  Wash- 
ington county  is  erroneous.  It  is  therefore  decreed  and  ordered 
that  the  said  decree  be  reversed  and  annulled ;  and  that  the 
appellant,  James  Brown,  recover  against  the  appellees  his  costs 
by  him  expended  in  the  prosecution  of  his  appeal  here. 

And  this  court  now  proceeding  to  enter  such  decree  as  the 
said  circuit  court  of  Washington  county  ought  to  have  entered, 
doth  adjudge,  order  and  decree,  that  the  appellees,  Abram  Brown 
and  William  M.  Gray,  do  execute  a  good  and  sufficient  deed  to 
the  said  James  Brown,  conveying  to  him,  the  said  James  Brown, 
the  legal  title  to  an  undivided  moiety  of  the  said  iron  ore  bank, 
and  mineral  reservation  and  right  of  way  thereto  as  set  forth  in 
the  deed  from  said  James  Brown,  senior,  for  the  same.  And  it 
is  adjudged,  ordered  and  decreed,  that  the  said  appellant,  James 
Brown,  do  recover  of  the  said  Abram  Brown,  the  appellee,  his 
costs  by  him  expended  in  the  said  circuit  court  of  Washington 
county ;  and  leave  is  given  to  the  said  James  Brown  to  apply 
for  such  other  and  further  relief  in  the  premises  to  the  said  cir- 
cuit court  of  Washington  county,  as  may  be  necessary ;  which 
is  ordered  to  be  certified  to  the  said  circuit  court. 

Decree  reversed. 
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Carter  v.  Hampton's  Adm'rs  and  Heirs. 

July  26th,  1883. 

1.  Equitable  Jurisdiction  and  Relief— Creditor's  bill. — ^A  bill  to  dis- 

cover the  real  and  personal  assets  of  deceased  debtor^  to  settle  the 
administration  accounts,  and  to  subject  those  assets  to  the  payment  of 
the  debt  of  a  creditor,  is  a  creditor's  bill,  though  it  says  nothing  of 
other  creditors,  and  a  court  of  equity  will  entertain  it. 

2.  Idem — Idem— Joint  guarantors — Remedy  at  law  against  sutvivor. — The 

fact  that  the  deceased  debtor  was  one  of  two  joint  and  several  jtjuaran- 
tors,  and  the  creditor  has  a  remedy  at  law  against  the  sur%iving  guaran- 
tor, does  not  deprive  creditor  of  his  remedy  in  equity  against  tlie  estate 
of  the  deceased  guarantor. 

3.  Idem — Double  remedy— Single  satis/action. — A  creditor  having  two  dif- 

ferent securities,  or  two  sets  of  obligors  bound  for  his  debt,  vnay  pro* 
ceed  against  both  at  the  same  time,  although  he  is  entitled  to  but  one 
satisfaction. — Asberry's  adm*r  v.  Asberry\  adm'r^  33  Gratt,  471. 

Appeal  from  decree  of  circuit  court  of  G-rayson  countyj  roo- 
dered  4th  October,  1881,  in  the  cause  of  Thomaa  W.  Carter^ 
plaintiflF,  against  the  administrators  and  heirs  of  Grrtgg8  Hamp* 
ton,  deceased,  defendants.  Ezra  Nuckolls  and  seven  others 
executed  on  8th  August,  1854,  their  bond  for  twenty-three  hun- 
dred dollars,  payable  with  interest  from  27th  December,  1852, 
to  Griggs  Hampton,  on  or  before  2Tth  December,  18i^^.  Griggg 
Hampton  and  his  son,  Andrew  Hampton,  on  1st  Novemlier,  185R, 
for  value,  by  writing  under  seal,  assigned  this  bond  to  Thomas 
W.  Carter,  and  guaranteed  the  payment  thereof  wit! tout  plea  or 
offset  whether  suit  was  brought  for  the  collection  of  the  same^ 
or  not.     Judgment  was  obtained  on  the  bond,  and  execution 
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issued  and  returned  "no  property."  Griggs  Hampton  having 
died,  Andrew  surviving,  in  February,  1880,  Carter  brought  his 
bill  against  the  decedent's  administrators  and  heirs,  praying 
for  a  discovery  of  real  and  personal  assets  and  an  account  of  the 
administration,  and  the  subjection  of  the  assets  to  pay  the 
amount  due  him  on  said  guaranty,  whereon  some  unascertained 
sums  had  been  collected  from  the  obligors  in  the  bond.  The 
defendants  demurred  to  the  bill,  and  filed  an  answer,  which 
they  prayed  should  be  treated  as  a  cross-bill,  which  Carter  in 
turn  answered.  At  the  hearing  the  circuit  court  sustained  the 
demurrer  on  the  ground  that  plaintiff  had  an  adequate  remedy 
at  law,  and  dismissed  the  bill  with  costs.  From  this  decree 
Carter  obtained  from  one  of  the  judges  of  this  court  an  appeal. 

Robert  Crocket j  for  the  appellant. 

In  this  case  we  have  the  common  bill  of  a  creditor  brought 
against  a  decedent  for  the  purpose  of  administering  the  assets 
of  decedent,  and  of  having  the  same  applied  to  the  payment  of 
the  debt  due  the  creditor. 

The  bill  prays  for  a  discovery  of  both  personal  and  real  assets 
of  the  decedent,  and  also  for  accounts  showing  what  disposition 
has  been  made  of  the  same. 

The  bill  may  be  regarded  as  brought  by  the  creditor  alone,  or 
for  himself  and  the  other  creditors. 

There  is  nothing  more  required  in  a  creditor's  bill,  and  it  is 
hard  to  conceive  what  more  could  be  incorporated  in  it  Adams* 
Equity,  page  257  (side);  1  Story's  Equity  Jurisprudence,  sec- 
tions 546-7 ;  1  Spence's  Equity  Jurisprudence,  page  579 ; 
Duerson  v.  AIsop,  27  Gratt.  229. 

But  it  is  objected  that  equity  has  no  jurisdiction  of  this  case, 
because  one  of  the  joint  guarantors  is  dead,  and  the  other  sur- 
viving ;  that  the  appellant  had  a  complete  and  adequate  remedy 
at  law  against  the  surviving  guarantor. 

There  might  be  some  show  of  reason  for  this  objection  were  it 
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not  for  section  thirteen,  chapter  one  hundred  and  forty-ont%  Code 
1873;  for  at  common  law,  death  of  one  of  several  joint  obli- 
gors discharged  his  estate  even  in  equity  unless  he  wi^re  the 
principal  debtor,  and  the  rest  his  sureties.  But  this  law  is 
changed  by  the  statute  above  cited.     2  Minor's  Institute.  751. 

It  is  respectfully  submitted  in  this  case  that  the  appellant  had 
a  double  remedy — the  one  in  equity  against  the  real  and  per- 
sonal representatives  of  Griggs  Hampton,  deceased,  and  the 
other  at  law  against  Andrew  Hampton  (Griggs  and  Andrew 
being  the  two  joint  guarantors)  ;  for  no  principle  of  law  h  more 
firmly  established  than  that  a  creditor  having  two  different 
securities,  or  two  sets  of  obligors  bound  for  his  debt,  may  pro- 
ceed against  both  at  the  same  time,  although  he  is  entitled  to 
but  one  satisfaction.     Asberry  v.  Asberry,  33  Gratt.  471. 

The  cases  cited  in  2  Robinson's  (old)  Practice,  that  of  Linny's 
administrator  v.  Dare's  administrator^  2  Leigh,  588,  and  that  of 
Sale  V.  Dishmans  executor,  3  Leigh,  448,  are  not  in  point,  and 
can  scarcely  be  law  now.  Is  not  the  law  of  these  cases  changed 
by  statute  before  cited?  If  not,  there  is  nothing  in  them  by 
which  the  demurrer  in  this  bill  can  be  sustained.  lAnny  y. 
Dare,  and  the  other  case,  simply  establish  that  the  liability  of 
the  estate  of  a  deceased  partner  is  not  absolute  and  immiHliate, 
but  contingent  merely,  depending  upon  the  results  of  proper 
efforts  to  collect  the  debt  from  the  surviving  partner,  or  his 
ascertained  insolvency.  Bee  Jackson  v.  King,  12  Gratt.  505,514 
and  515. 

It  was  unnecessary  to  allege  the  insolvency  of  Andrew  Haiup* 
ton,  because,  by  Asberry  v.  Asberry,  he  might  be  sued  at  law. 
while  the  assets  of  Griggs  Hampton  were  being  administiTt^d  in 
a  court  of  equity  for  the  payment  of  appellant's  debt. 

Appellant's  bill  correctly  omits  any  allegation  of  due  dili- 
gence to  proceed  against  the  obligors  of  the  bond,  or  his  inability 
to  make  the  debt  out  of  the  obligors  therein,  or  their  insolvency. 
The  demurrer  admits  as  true  the  contract  of  assignment  and 
guarantee  between  appellant  and  the  two  Hamptons,  as  stated 
Vol.  lxxvii — 80 
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in  the  bill.  By  the  fair  and  just  interpretation  of  that  contract^ 
the  two  Hamptons  were  liable  thereon  as  soon  as  default  was 
made  by  the  obligors  of  the  bond.  2  Daniel's  Nego.  Ins.  639  ; 
Brandt  on  Suretyship  and  Guaranty,  section  86. 

Wm.  H.  Boiling,  for  the  appellees. 

This  is  not  a  creditor's  bill.  There  is  no  allegation  of  a  lack 
or  want  of  personal  assets  in  the  hands  of  the  administrators, 
nor  prayer  for  settlement  of  administration  accounts.  The 
plaintiff  only  tisks  that  his  may  be  considered  a  creditor's  bill, 
"if  he  should  be  compelled  to  resort  to  the  real  estate  of 
Griggs  Hampton  for  payment  of  his  debt."  Dtierson  v.  Alsop, 
21  Gratt.  229;  Story's  Eq.  PL,  section  98  a,  104,  185;  1  Bar. 
Ch.  Pr.  271-72.  There  is  no  proper  case  made  for  an  account. 
To  give  equity  jurisdiction  of  a  bill  for  an  account,  there  must 
be  mutual  demands  or  a  series  of  transactions  on  one  side  and 
of  payments  on  the  other,  or  there  must  be  a  discovery  sought 
and  obtained  in  aid  of  an  account.  1  Dan.  Ch.  P.  610,  (side) 
and  note;  1  Story  Eq.  Jur.,  section  458-59;  Hichnan  v.  Stovi^ 
2  Leigh,  6,  9. 

For  the  rules  and  principles  upon  which  a  court  of  equity  has 
or  will  assume  jurisdiction,  exclusive  and  original,  or  concur- 
rent, see  1  Pom.  Eq.  Jur.,  page  119  a,  126,  section  136  a,  141, 
and  page  128a,  148,. sections  146-47-48-49-50,  168-69. 

For  the  Virginia  practice,  see  1  Rob.  Pr.  (old  ed.),  166 ;  Lin- 
ney  v.  Dare,  2  Leigh,  588 ;  Sale  v.  Dishmans  executor,  3  Leigh, 
448,  550-62-54  a,  561. 

The  demurrer  should  be  sustained  for  the  following  additional 
reasons : 

"a."  The  bill  does  not  allege  the  insolvency  of  Andrew 
Hampton,  the  surviving  assignor. 

"6."  It  fails  to  allege  that  the  plaintiff  has  used  any  dili- 
gence, or  his  inability  to  make  his  debt  out  of  the  obligors  or 
their  insolvency.     If  we  admit  that  the  assignment  to  Carter  is 
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genuine  (which  we  deny)  in  the  form  that  he  claims,  pngt^  ten 
of  record,  we  maintain  that  it  fixes  no  greater  nor  larger  lia- 
bility on  the  assignors  as  guarantors  than  the  law  fix*^a  and 
determines,  nor  does  it  relieve  the  assignee  of  the  duty  to  use 
all  diligence  in  making  the  debt  out  of  the  obligors  in  the  hoad^ 
nor  of  the  necessity  to  make  it  out  of  the  obligors,  if  he  can,  be- 
fore he  can  claim  it  either  in  a  court  of  law  or  equity  frotjt  the 
assignors.  If,  on  the  merits  of  the  case,  the  court  should  hold 
that  this  covenant  acquits  Carter,  the  assignee,  of  gross  neglect 
and  want  of  diligence  and  of  laches. 

"c."  The  bill  discloses  the  fact  that  the  plaintiff  has,  pentiingj 
a  bill  in  equity  against  "some  of  the  obligors." 

If  he  has  his  remedy  in  this  court,  why  not  in  that  cause  ? 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Thomas  W.  Carter,  on  the  26th  of  February,  1880,  inHfcituted 
a  chancery  suit  in  the  circuit  court  of  Grayson  county,  and  filed 
his  bill  (which  was  intended  and  prayed  to  be  taken  as  a  cred- 
itor's bill)  averring  that  Ezra  Nuckolls  and  seven  other  persons, 
made  their  single  bill,  dated  August  8th,  1854,  binding  tliem- 
selves,  jointly  and  severally,  to  pay  to  Griggs  Hampton  $2,300 
on  or  before  December  27th,  1862,  with  interest  thereon  from 
the  27th  of  December,  1852 ;  that  November  1st,  1856,  tlie  said 
single  bill  being  unpaid,  the  same  was,  on  that  day,  assigned  to 
the  said  Thomas  W.  Carter  for  value  in  full  received  by  the 
said  Griggs  Hampton,  and  that  the  payment  of  the  said  single 
bill  was  guaranteed  to  the  said  Thomas  W.  Carter,  or  bearer 
"without  plea  or  offset  always,  whether  suit  is  brought  for  the 
collection  of  the  same  or  not,"  by  a  writing  under  the  hands  and 
seals  of  both,  the  said  Griggs  Hampton  and  his  son,  Andrew 
Hampton,  at  the  said  date  of  the  assignment.  That  the  said 
Thomas  W.  Carter  did  institute  suit  and  recover  judgment  on 
said  single  bill,  at  the  maturity  thereof,  against  the  nbligora 
thereof;  that  execution  of  ^.  fa,  was  duly  issued  on  said  judg- 
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ment,  which  was  unavailing  and  was  duly  returned  "no  pro- 
perty." That  the  said  single  bill  was  then  still  wholly  unpaid, 
but  that  proceedings  had  been  instituted  by  complainant  in  the 
circuit  court  of  Carroll  county  against  some  of  his  said  judgment 
debtors,  by  which  he  expected  to  realize  something,  but  cer- 
tainly not  enough  to  pay  more  than  the  interest  due  upon 
said  single  bill.  That  the  said  Griggs  Hampton  was  dead,  and 
the  said  Andrew  Hampton  survived;  that  the  said  Griggs 
Hampton  had  died  intestate,  leaving  assets,  real  and  personal, 
but  what  and  how  much  the  said  complainant  did  not  know ;  and 
the  bill  prayed  for  an  account,  for  a  discovery  of  the  real  and 
personal  estate  of  the  decedent,  Griggs  Hampton,  and  what  dis- 
position had  been  made  of  it  by  his  administrators,  who,  with 
his  son,  the  said  Andrew  Hampton,  and  other  children  and 
heirs,  were  made  defendants  to  the  bill ;  and  the  bill  prayed  to 
be  taken  and  treated  as  a  creditor's  bill,  and  for  general  relief. 
The  bill  was  demurred  to  by  the  said  Andrew  Hampton  and 
Alexander  Hampton,  both  individually  and  as  administrators  of 
the  estate  of  Griggs  Hampton,  deceased,  chiefly  on  the  ground 
of  a  want  of  equity  in  the  bill,  and  that  the  complainant  had  a 
remedy  at  law.  And  on  the  4th  day  of  October,  1881,  the  cir- 
cuit court  of  Grayson  county  sustained  the  demurrer  and 
dismissed  the  bill,  with  costs,  in  a  decree  which  set  forth  the 
sole*  ground  of  opinion  "that  the  plaintiff  has  a  complete  and 
full  remedy  in  his  action  at  law." 

We  think  that  the  circuit  court  of  Grayson  erred  in  sustaining 
this  demurrer  and  in  dismissing  complainant's  bill. 

The  suit  was  brought  to  administer  the  estate  of  the  intestate, 
Griggs  Hampton,  and  of  having  the  assets  of  decedent  first 
ascertained  and  then  applied,  by  a  court  of  equity,  to  the  pay- 
ment of  a  debt  due  to  his  creditor,  and  it  was  a  creditor's  bill  in 
int.ention  and  in  fact ;  such  a  bill  is  maintainable  in  equity. 
1  Spence  Eq.  Juris.  5T9  and  432. 

The  bill  in  this  case  prays  for  discovery  of  both  real  and  per- 
sonal assets,  and  for  accounts  showing  what  disposition  has  been 
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made  of  them,  and  it  may  be  brought  by  the  creditor  complain- 
ant aloDe,  or  for  himself  and  the  other  creditors  of  dticedeat. 
Adams'  Equity,  257;  1  Story  Equity  Juris.,  sections  546-7; 
1  Spence  Eq.  Juris.  579;  Duersons  adraW  v.  AUop  el  tih,^  27 
Gratt.  229. 

But  it  is  objected,  by  the  appellees,  that  the  appellant  could 
not  go  into  equity  because  one  of  the  joint  and  several  it;;uaran- 
tors  is  dead,  and  the  other  surviving,  and  that  the  apjiellant 
had  a  complete  and  adequate  remedy  at  law  against  the  living 
guarantor.  Yet,  in  this  case  the  appellant  had  a  double  reeoit, 
the  one  in  equity  against  the  personal  representatives  of  Griggs 
Hampton,  the  dead  guarantor,  and  the  other,  at  law,  against 
Andrew  Hampton,  the  living  guarantor.  Code  of  Virginia, 
1873,  section  13,  chapter  141 ;  2  Minor's  Ins.  751  and  castas  there 
cited;  Asherrya  admW  v.  Aaberrya  adm'r,  53  Gratt.  471.  A 
creditor  having  two  diflFerent  securities,  or  two  sets  of  obli- 
gors bound  for  the  same  debt,  may  proceed  against  both  at  the 
same  time,  though  he  can  have  but  one  satisfaction.  Anber^^y's 
admr  v.  Aaberry'a  admWy  aupra. 

The  prayer  in  this  bill  is  for  an  account,  and  it  is  discloei*d  by 
the  record  that  the  defendants,  after  demurring  to  the  bill, 
prayed  to  have  their  anawer  to  the  bill  taken  as  a  crmM  hiU,  in 
which  they  asserted  claim  to  credits,  and  prayed  for  an  account^ 
and  their  said  cross  bill  was  duly  answered  by  the  appellant 
denying  all  its  charges. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  of  Gray- 
son complained  of  is  erroneous,  and  must  be  reversed  and 
annulled,  and  this  cause  is  remanded  to  the  said  circuit  court 
for  further  proceedings  to  be  had  therein  in  accordance  with  this 
opinion. 

The  decree  is  as  follows : 

This  day  came  here  the  parties,  by  their  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the 
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decree  aforesaid,  and  the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  the  cir- 
cuit court  erred  in  sustaining  the  demurrer  to  the  plaintiff's  bill, 
and  in  dismissing  the  same ;  and  the  court  is  of  opinion  that  the 
said  demurrer  should  have  been  overruled  by  the  said  circuit 
court  and  a  decree  entered  in  the  said  court  for  the  accounts 
prayed  for  in  the  said  bill  of  the  plaintiff,  and  the  cause  further 
proceeded  in  in  the  said  court,  to  a  final  decree  therein,  upon  the 
merits  thereof.  And  this  court  being  further  of  opinion,  for  the 
reasons  hereinbefore  referred  to,  that  the  decree  aforesaid  of  the 
said  circuit  court  is  wholly  erroneous,  it  is  therefore  decreed  and 
ordered  that  the  said  decree  be  reversed  and  annulled,  and  that 
the  appellant  recover  against  the  appellees  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  aforesaid  here.  And 
this  court  proceeding  to  enter  such  decree  as  the  circuit  court 
should  have  entered,  it  is  adjudged,  ordered  and  decreed,  that 
the  demurrer  to  the  plaintiff's  bill  be  overruled,  and  the  defen- 
dant pay  to  the  plaintiff  his  costs  by  him  expended  in  the  pros- 
ecution of  his  cause  in  the  said  circuit  court.  And  this  cause  is 
remanded  to  the  said  circuit  court  of  Grayson  county  for  further 
proceedings  to  be  had  therein  in  conformity  with  the  foregoing 
opinion,  and  the  directions  herein  contained. 

"Which  is  ordered  to  be  certified  to  tlie  said  circuit  court  of 
Grayson  county. 

Decree  reversed. 
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Breeding  v.  Davis  and  als. 

July  26th,  1883. 

1.  Husband  and   Wife — Common  law. — Before  issue   born,  husbiind  and 

wife  in  her  right  are  jointly  seized  during  their  joint  lives  of  .1  freehold 
in  her  fee  simple  lands.  After  issue  born  alive,  in  such  lands  hi-  becomes 
tenant  by  the  curtesy  initiate,  and  holds  an  estate  therein  in  his  men 
right,  which,  after  her  death,  i//o  vivente  becomes  an  estate  by  the 
curtesy  consummate. 

2.  VDBM.—  The  married  woman's  act. — By  the  act  of  4th  April,  1877,  tActs 

1876-7,  pages  333-4,)  the  wife's  property  is  her  separate  estate,  which 
she  may  possess,  enjoy  and  devise  as  if  sole ;  the  husband  must  unite 
with  her  in  alienating  it,  and  if  he  refuse,  the  court  will,  if  of  opinion 
that  her  interests  will  be  benefited  thereby,  cause  the  absolute  title 
thereto  to  be  conveyed.  No  interest  or  estate  in  the  wife's  ]^lnds  vests 
in  husband  during  the  coverture.  But  if,  after  issue  born  alive,  he 
survive  her,  he  has  an  estate  by  the  curtesy  in  the  fee  simple  lands  of 
which  she  was  seized,  but  made  no  alienation  during  the  covertare* 
The  act  only  protects  the  estate  of  the  wife  during  her  lift^,  bui  does 
not  after  her  death  affect  the  law  of  succession  as  to  her  r<;?al  or  p*^r- 
sonal  property. 

3.  li>Eyi— Idem  ^Husband* s  creditor — Wife's  vendee — Case  at  bar\— On  tiih 

April,  1877,  there  descended  on  E.,  wife  of  C,  real  estate  in  fee.  Issue 
had  been  born  alive  of  their  marriage.  D.,  a  creditor  of  C,  who  was 
a  non  resident,  levied  an  attachment  on  C.'s  interest  in  that  real  estate, 
and  sale  thereof  was  decreed  to  pay  a  debt  less  than  I500  in  amount. 
Before  sale  C.  and  wife  conveyed  the  real  estate  to  B.,  who  conveyed 
same  with  general  warranty,  and  covenant  to  quiet  titlcj  purchase 
money  withheld  until  its  performance,  to  M.  B.  obtained  an  injunction 
to  the  sale. 
Held: 

I.  The  controversy   is   not  concerning  the   debt  of  C.  to    D.    The 
question  is:  "Where  is  the  title  to  E.'s  land  vested?"    The  title 
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to  her  land   is   the    issue.     The  jurisdiction  of  this    court   is 
undoubted. 

2.  C.  has  no  interest  or  estate  whatever  in  the  land  by  reason  of  his 

marriage  with  E.    The  injunction  should  have  been  perpetuated. 

3.  The  adjudications  in  the  attachment  suit  in  no  way  affect  E.  or  her 

land,  she  having  been  no  party  to  that  suit. 

4.  Under  the  circumstances  B.  was  entitled  to  bring  this  suit  by  reason 

of  his  subsisting  interest  in  the  subject  matter. 

Appeal  from  decree  of  circuit  court  of  Pulaski  county,  ren- 
dered 2d  November,  1882,  in  the  cause  therein  pending  of  A.  J. 
Breeding,  plaintiff,  against  Wm.  H.  Davis  and  als.,  defendants. 
Randolph  Clark  died  11th  April,  187T,  seized  of  real  estate  in 
said  county,  whereof  sixty-nine  acres  descended  upon  his  daugh- 
ter, Eliza  L.,  the  wife  of  Hardin  L.  Crum.  Of  their  marriage 
there  was  issue  born  alive.  In  February,  1879,  William  H. 
Davis,  a  creditor  of  Crum,  who  was  a  non-resident  of  this  state, 
brought  an  action  at  law  against  Crum  to  recover  a  debt  of  $122, 
and  interest,  had  an  order  of  publication  executed,  and  levied 
an  attachment  on  Crum's  interest  in  said  land.  The  said  court, 
at  its  March  term,  1879,  ordered  the  sheriff  to  sell  at  public  auc- 
tion, in  front  of  the  courthouse  of  said  county,  aU  the  rights 
title  and  interest  of  Hardin  L.  Crum  in  the  land  of  Randolph 
Clark,  decease^.  The  execution  of  this  order  was  delayed  until 
June,  1881.  In  the  meantime,  by  deed  dated  28th  February, 
1881,  Crum  and  wife  sold  and  conveyed  said  land  to  said  A.  J. 
Breeding.  Soon  afterwards  Breeding  brought  this  suit  in  chan- 
cery to  enjoin  the  order  of  sale,  the  injunction  being  awarded 
10th  May,  1881.  By  deed  dated  27th  April,  1881,  Breeding 
conveyed  this  land  to  Jackson  Morriss,  with  general  warranty, 
and  a  special  covenant  to  quiet  the  title  thereto,  and  part  of 
the  purchase  money  withheld  until  grantor  performs  this  cove- 
nant. Wm.  H.  Davis  answered.  By  its  said  decree  of  2d  No- 
vember, 1882,  the  said  court  decided  that  Hardin  L.  Crum  had 
such  an  interest  in  the  land  in  the  bill  mentioned,  that  the  same 
might  be  sold  for  his  debts,  and  decreed  that  the  injunction  be 
dissolved  and  the  bill  dismissed  with  costs.     From  this  decree 
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said  Breeding  was  allowed  an  appeal  by  one  of  the  judges  of 
this  court. 

/.  H,  Larew,  and  Wysor  dk  Gardner^  for  the  appellant. 

H.  L.  Crum  had  no  interest  in  the  land  mentioned  in  the  bill 
subject  to  levy  and  sale  for  his  debts.  The  right  to  the  rents, 
issues  and  profits  of  his  wife's  land  during  their  joint  lives,  ac- 
quired at  common  law  by  virtue  of  the  marriage,  never  vested 
in  Crum  by  reason  of  the  statute.     Acts  1876-7,  pages  333-4. 

Curtesy  is  preserved  by  the  statute,  but  he  had  no  title  by  the 
curtesy,  because  one  of  the  four  requisites  was  wanting,  to-wit: 
the  death  of  the  wife.  See  Definition  of  Curtesy,  Chitty's  Blk. 
Com.  book  2,  margin,  page  126. 

Tenancy  by  the  curtesy  initiate  is  destroyed  by  the  act.  Beech 
7.  MiUer,  51  Illinois,  209;  BiUing  v.  Baker,  28  Barbr.  343; 
Vdlance  v.  Bausch,  28  Barbr.  633 ;  Porch  v.  Fries,  18  N.  J. 
Eq.  208;  WelFs  Sep.  Prop.  Married  Women,  page  106,  section 
38,  page  617,  section  682. 

The  husband  "has  now  only  a  modified  tenancy  by  the  cur- 
tesy dependent  upon  a  contingency,  and  no  estate  vests  in  him 
during  the  life  of  his  wife."  Beech  v.  MiUer,  51  Illinois  209; 
Martin  v.  Robson^  65  Illinois  132 ;  Hill  v.  Chambers,  30  Mich. 
427 ;  Well's  Sep.  Prop.  Married  Women,  page  106,  section  38. 

This  shadowy,  uncertain  estate,  cannot  be  the  subject  of  judi- 
cial cognizance  and  sale,  and  especially  under  our  statute  since 
its  sale  would  interfere  with  and  prevent  the  free  alienation  of 
her  property  by  the  wife — a  right  expressly  secured  to  her  by 
the  statute.  These  rights  were  not  adjudicated  out  of  Mrs. 
Crum  by  the  attachment  proceedings  since  she  was  neither  party 
nor  privy  to  them.  Breeding  being  her  bona  fide  vendee,  all 
the  rights  of  Mrs.  Crum  in  the  land  vested  in  him  by  his  pur- 
chase, and  having  neither  actual  nor  constructive  notice  of  the 
attachment  against  the  estate  of  H.  L.  Crum  as  a  non-resident, 
he  is  in  no  wise  bound  or  afiected  by  it,  by  express  provision  of 
Vol.  Lxxvn — 81 
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statute  whatever  may  have  been  the  interest  of  Crura  in  the 
premises.     Code  1873,  chapter  182,  section  5,  page  1,166. 

A  court  of  equity  has  jurisdiction  of  this  cause.  The  juris- 
diction of  a  court  of  equity  is  unquestioned  in  the  following 
instances: 

Ist.  To  save  time,  expense,  and  multiplicity  of  suits.  Barton's 
Ch'y  Pr.,  volume  1,  section  17,  page  68;  Oelrichs  v.  Spain,  15 
Wall.  211 ;  Bader  and  al  v  Neal  and  al.,  13  W.  Va.  373;  Sand's 
Suit  in  Equity,  section  19,  pages  13-14. 

2d.  To  quiet  title.  Morris  v.  Cole7nan,  IRoh.  ^00]  1st  Story's 
Eq.  Jur.,  section  711  a;  Barton's  Ch'y  Pr.,  67. 

3d.  Where  matters  arise  subsequent  to  a  judgment  at  law 
which  makes  its  enforcement  improper.  Breeding  being  an  in- 
nocent purchaser,  without  notice,  after  the  judgment  on  the 
attachment,  makes  it  improper  that  said  judgment  should  be 
enforced,  and  gives  rise  to  new  rights  which  call  for  the  inter- 
position of  a  court  of  equity.  Moyall,  adm'r,  v.  Johnson  and  al., 
1  Band.  421;  Miller's  ex  or  v.  Bice  and  al,  1  Rand.  438;  Crato- 
ford  V.  Thurmnn  and  al,  3  Leigh,  85. 

'Itb.  To  restrain  sales,  by  injunction  in  all  cases  when  inequita- 
ble, or  where  they  may  operate  as  a  fraud  upon  the  rights  of 
third  persons.  Breeding  being  no  party  to  the  attachment  pro- 
ceedings, and  at  the  time  of  the  judgment  on  the  attachment 
having  no  interest  in  the  subject  affected,  but  being  a  subsequent 
purchaser  for  value,  without  notice,  any  sale  under  the  attach- 
ment order  would  be  inequitable  as  to  him  and  a  fraud  on  his 
rights.     1st  Story's  Eq.  Jur.,  section  954. 

5th.  Where  there  is  not  a  plain,  adequate,  and  complete 
remedy  at  law,  or  when  it  is  doubtful  whether  there  is  or  is  not 
a  remedy  at  law.  Goolsby,  dc,  v.  St.  John^  25  Gratt.  152 ; 
Co f man  v.  Sangston  and  al,  21  Gratt.  269;  Wampler  v.  Warn- 
pier,  30  Gratt.  454  ;  Martin's  exx  v.  Leiois,  ex' or,  30  Gratt.  678 ; 
Spottswood  V.  Higginbotham,  6  Munf.  313. 

6th.  To  prevent  irreparable  wrong.  Minor's  Institutes,  vol- 
ume 4,  part  1,  pages  7-109-333-473;  Story's  Eq.  Jur.,  section 


Digitized  by 


Google 


BREEDING  V.  DAVIS  AND  AL8.  643 


Argument 


921  et  seq ;  Beveridge  v.  Lacy^  3  Rand.  63 ;  Coalter  v.  Hunter, 
4  Rand.  58;  Miller  v.  Trueheart,  4  Leigh,  568;  High  on  Injunc- 
tions, sections  695  and  737. 

7th.  This  court  has  jurisdiction  of  this  cause,  because  it  is  a 
controversy  concerning  and  involving  the  title  to  land.  Consti- 
tution of  Virginia,  article  6,  section  2 ;  Code  1873,  chapter  178, 
section  3,  page  1137. 

Walker  &  Poage,  for  the  appellees. 

First.  The  court  has  no  jurisdiction  of  the  appeal,  the  amount 
in  controversy  being  less  than  five  hundred  dollars,  and  the 
title  or  boundaries  of  land  not  being  concerned.  Lewis  v.  Long, 
3  Munf  136 ;  Hutchinson  v.  Kellam,  3  Munf  202  ;  Skipwith  v. 
Young,  b  Munf.  276;  3  Gratt.  328;  6  Peters,  151;  Umberger 
and  wife  v.  Watts,  25  Gratt.  167,  176-180. 

Second.  The  appellant  has  no  standing  in  this  court,  because 
he  had  not  at  the  time  he  filed  his  original  bill,  nor  has  he  since 
had  any  title  legal  or  equitable,  to  the  land  sought  to  be  sub- 
jected to  the  lien  of  appellee's  attachment.  Price  v.  Trash,  30 
Gratt.  522. 

Third.  The  county  court  of  Pulaski  had  jurisdiction  of  the 
parties  and  of  the  subject  matter  in  the  attachment  proceed- 
ings of  Davis  V.  Crum,  and  that  court  having  in  a  "  proceed- 
ing in  rem/'  decreed  that  Crum  had  an  interest  in  the  lands 
sought  to  be  subjected  to  sale,  and  having  ordered  a  sale,  these 
questions  are  res  adjudicata  as  to  Crum,  and  can  only  be  im- 
peached by  a  direct  proceeding  to  set  aside  the  judgment  and 
decree  of  the  county  court.  Redd  v.  Jones,  30  Gratt.  123  ;  Lan- 
caster V.  Wilson,  27  Gratt.  624 ;  Cline  v.  Catron,  22  Gratt. 

Fourth.  The  appellant.  Breeding,  if  a  bona  fide  purchaser  for 
value,  at  all,  was  a  purchaser,  pendente  lite^  and  he  does  not  in 
any  form  deny  full  notice  of  the  proceedings  in  the  case  of  Davis 
V.  Crum,  and  having  purchased  with  notice  of  the  judgment 
and  orders  of  the  county  court  in  that  cause,  he  is  bound  thereby. 
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The  judgment  in  favor  of  Davis  v.  Crum  was  actual  notice  of 
the  lien.     Cirode  v.  BuchanaUy  22  Gratt.  205. 

Fifth.  The  married  woman's  act  expressly  provides  that, 
"  nothing  in  this  act  contained  shall  be  construed  to  deprive  the 
husband  of  curtesy  in  the  wife's  real  estate,"  and  if  his  right 
to  curtesy  remains  unaffected  by  the  act,  it  is  a  vested  right  of 
which  he  can  only  be  deprived  by  his  own  act,  or  by  the  act  of 
a  court  of  equity,  allowing  him  a  fair  compensation  therefor. 
Poindexter  and  ux  v.  Jeffries  and  als.y  15  Gratt.  375-6 ;  Dold  v. 
Geiger,  2  Gratt.  98  et  seq. 

Lacy,  J.,  delivered  the  opinion  of  the  court : 

It  is  conceded  that  Hardin  L.  Crum  had  no  other  nor  greater 
interest  in  the  land  of  Randolph  Clark  than  such  as  he  might 
have  acquired  by  marriage  with  his  daughter,  Eliza  L.  The 
appellees  contend  that  by  reason  of  the  said  marriage  of  the 
said  Crum,  he,  having  had  children  born  alive  of  the  marriage, 
was  seized  of  a  vested  right  of  curtesy  in  the  land  of  the  wife, 
contingent  upon  her  dying  before  him,  which  was  curtesy 
initiate. 

The  appellant,  on  the  other  hand,  contends  that  the  act  of  the 
general  assembly  of  Virginia  passed  April  4,  1877,  known  as 
"the  married  woman's  act,"  had  set  apart  the  property  of  the 
wife,  to  be  held  free  from  any  and  every  power  of  the  husband, 
either  to  alienate  or  encumber  the  wife's  land  by  any  act,  either 
directly  or  indirectly,  and  that  no  right  of  curtesy  remains  to 
the  husband,  except  when  he  survives  the  wife.  The  said  act 
provides:  "That  the  real  and  personal  property  of  any  female, 
who  may  hereafter  marry,  and  which  she  shall  own  at  the  time 
of  her  marriage,  and  the  rent,  issues  and  profits  thereof,  and 
any  property,  real  or  personal,  acquired  by  a  married  woman, 
as  a  separate  and  sole  trader,  shall  not  be  subject  to  the  disposal 
of  her  husband,  nor  be  liable  for  his  debts,  and  shall  be  and 
continue  her  separate  and  sole  property ;  and  any  such  married 
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woman  shall  have  power  to  contract  in  relation  thereto,  or  for 
the  disposal  thereof,  and  may  sue  and  be  sued,  as  if  she  were  a 
feme  sole:  provided,  that  her  husband  shall  join  in  any  contract, 
in  reference  to  her  real  or  personal  property,  other  than  such 
as  she  may  acquire  as  a  sole  trader,  and  shall  be  joined  with 
her  in  any  action  by  or  against  her;  and  provided  further,  that 
nothing  herein  contained  shall  deprive  her  of  the  power  to 
create,  without  the  concurrence  of  her  husband,  a  charge  upon 
such  sole  and  separate  estate  as  she  would  be  empowered  to 
charge  without  the  concurrence  of  her  husband,  if  this  act  had 
not  been  passed. 

2.  All  real  and  personal  estate  hereafter  acquired  by  any  mar- 
ried woman,  whether  by  gift,  grant,  purchase,  inheritance, 
devise,  or  bequest,  shall  be  and  continue  her  sole  and  sepa- 
rate estate,  subject  to  the  provisions  and  limitations  of  the 
preceding  section,  although  the  marriage  may  have  been  solemn- 
ized previous  to  the  passage  of  this  act;  and  she  may  devise 
and  bequeath  the  same  as  if  she  were  unmarried,  and  it  shall 
not  be  liable  to  the  debts  or  liabilities  of  her  husband ;  provided, 
that  nothing  contained  in  this  act  shall  be  construed  to  deprive 
the  husband  of  curtesy  in  the  wife's  real  estate,  to  which  he  may 
be  entitled  by  the  laws  now  in  force  ;  and  provided  further,  that 
the  sole  and  separate  estate  created  by  any  gift,  grant,  devise,  or 
bequest  shall  be  held  according  to  the  terms  and  powers,  and 
be  subject  to  the  provisions  and  limitations  thereof,  and  to  the 
provisions  and  limitations  of  this  act  so  far  as  they  are  in  conflict 
therewith. 

3.  Any  married  woman  may,  in  her  own  name,  or  by  her  next 
friend,  file  a  bill  in  equity  in  any  court  having  jurisdiction  over 
the  subject  matter,  in  the  event  of  her  husband's  refusing,  or 
being  incompetent  to  unite  in  the  conveyance  or  disposal  of  her 
separate  estate;  and  if  the  court  shall  be  of  the  opinion  that  the 
interest  of  the  married  woman  will  be  promoted  by  a  sale  thereof, 
may  make  such  decree  as  may  be  necessary  to  convey  absolute 
title   thereto."     Acts  of  Assembly,  Sess.  1876-77,  pp.  333,  334. 
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Let  us  consider  what  changes  have  been  wrought  in  the  law 
concerning  the  estates  by  the  curtesy,  which  the  husband  may 
have  in  the  lands  of  the  wife,  by  the  enactment  of  this  statute. 

When  a  man  takes  a  wife  seized  during  the  coverture  of  an 
estate  of  inheritance,  legal  or  equitable,  such  as  that  the  issue 
of  the  marriage  may  by  possibility  inherit  it  as  heir  to  the  wife, 
has  issue  by  her  born  alive,  and  the  wife  dies,  the  husband  sur- 
viving has  an  estate  in  the  land  for  his  life,  which  is  called  an 
estate  by  the  curtesy.     2  Bl.  Com.  126. 

The  requisites  of  an  estate  by  the  curtesy,  then,  are  marriage, 
seisin  of  the  wife,  birth  of  issue  alive,  and  death  of  the  wife. 
1  Lom.  Dig.  77.  The  death  of  the  wife  is  one  of  the  requisites 
for  curtesy.  It  is  conceded,  in  this  case — indeed,  it  is  proved — 
that  the  wife  is  alive.  During  the  wife's  life,  after  issue  born 
alive,  the  husband  is  said  to  be  tenant  by  the  curtesy  initiate. 
Upon  her  death  only,  is  he  tenant  by  the  curtesy  consummate. 

Before  the  passage  of  the  act  quoted  above,  the  husband  ac- 
quired by  the  marriage  an  estate  in  the  wife's  land,  more  or  less 
ample  according  to  the  birth  or  failure  of  issue.  By  the  mar- 
riage, while  yet  no  issue  had  been  born  of  the  marriage,  the 
husband  acquired  a  freehold  interest  during  the  lives  of  himself 
and  wife,  and  in  all  such  freehold  property  of  inheritance  as  she 
was  seized  of  at  the  date  of  its  celebration,  and  also  that  which  she 
became  seized  of  during  the  coverture.  The  nature  of  this 
estate  was  not  that  the  husband  alone,  but  he  and  his  wife  to- 
gether, were  in  right  of  the  wife,  seized  of  a  freehold  estate  of 
inheritance  in  her  freehold  lands  of  inheritance.  As  soon  as 
issue  was  born,  the  estate  of  the  husband  was  changed  in  it« 
character.  By  the  birth  of  issue,  he  became  tenant  by  the  cur- 
tesy initiate,  and  as  such  took  an  estate  in  the  lands  of  his  wife 
in  his  own  right.  The  husband,  upon  the  marriage,  was  entitled 
to  take,  during  their  joint  lives,  tlie  rents  and  profits  of  her  free- 
holds. Under  the  feudal  law,  before  issue  born,  the  husband  and 
wife  did  homage  together^  but  after  issue  born  alive,  he  per- 
formed that  service  alone^  and  was  called  tenant  by  the  curtesy 
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initiate.  Mr.  Blackstone  says:  "The  husband  by  the  birth  of 
the  child  becomes  tenant  by  the  curtesy  initiate,  and  may  do 
many  acts  to  charge  the  lands,  but  his  estate  is  not  consum- 
mate until  the  death  of  the  wife,  which  is  the  fourth  and  last 
requisite  to  make  a  complete  tenant  by  the  curtesy." 

In  this  case,  the  wife  being  alive,  it  is  not  contended  that  the 
estate  of  tenant  by  the  curtesy  in  the  husband  has  been  com- 
pleted. But  the  circuit  court  held,  as  we  have  seen,  that  the 
husband  had  a  present  vested  interest  in  the  wife's  lands,  such 
as  could  be  sold  during  the  wife's  life,  and  decreed  the  sale  of 
this  supposed  interest  of  the  husband  in  his  wife's  land. 

Now  what  was  that  interest?  Did  he  have  "a  freehold 
interest,  such  as  has  been  described  above,  during  the  joint  lives 
of  himself  and  wife,"  which  would  have  enabled  him  to  take 
during  their  joint  lives  the  rents  and  profits  of  her  freeholds? 
That  cannot  be  successfully  contended,  for,  by  the  act  of  assem- 
bly, cited  above,  the  real  and  personal  property  of  the  female, 
and  the  rentSy  issues  and  profits  thereof,  are  declared  not  to  be 
subject  to  the  disposal  of  her  husband,  nor  to  be  liable  for  his 
debts. 

Can  this  supposed  interest,  which  the  circuit  court  decreed  to 
be  sold,  be  that  tenancy  by  the  curtesy  initiate,  by  which,  after 
issue  born,  the  husband  did  homage  alone  to  the  lord,  or  held 
such  an  estate,  which,  Mr.  Blackstone  says,  he  might  do  many 
acts  to  charge?  Let  us  turn  again  to  the  act  before  referred  to: 
By  that  act  the  property  of  the  wife  is  not  only  set  apart  to  her 
own  use  as  to  the  rents  and  profits,  but  she  is  authorized  to 
devise  the  same  as  if  she  were  unmarried,  and  it  is  declared  not 
to  be  liable  to  the  debts  oi-  liabilities  of  her  husband.  What 
possible  interest  or  right  of  control  can  the  husband  be  held  to 
have  in  or  to  the  lands  of  the  wife  under  this  statute  during  the 
coverture  f  And  as  if  to  clear  this  question  of  every  possible 
doubt,  the  third  section  of  the  said  act  provides,  that  "if  the 
wife  shall  wish  to  absolutely  dispose  of  her  property  her  hus- 
band shall  unite  with  her,  and  if  he  shall  refuse,  she  may  carry 
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him  into  court  to  compel  him/'  When  the  court  is  to  consider, 
not  whether  it  is  to  the  interest  of  the  husband,  but,  the  act 
declares,  "and  if  the  court  shall  be  of  opinion  that  the  interest 
of  the  married  woman  will  be  promoted  by  a  sale  thereof,  may 
make  such  decree  as  may  be  necessary  to  convey  the  absolute 
title  thereto." 

Now,  note  the  language,  "the  absolute  title" — after  consider- 
ing only,  "  whether  it  is  to  the  interest  of  the  married  woman." 
Under  a  reasonable  construction  of  this  act,  what  estate  is  left 
in  the  husband  during  the  coverture?  and  under  the  very  lan- 
guage of  the  act,  when  is  the  interest  or  estate  of  the  husband 
to  vest  upon  these  lands  of  the  wife  during  the  coverture  ? 

The  act,  however,  provides,  "  that  nothing  contained  in  this 
act  shall  be  construed  to  deprive  the  husband  of  curtesy  in  his 
wife's  real  estate."  What  is  meant  by  this  provision — how  is  it 
to  be  construed?  It  should  be  construed  so  as  to  bring  all  parts 
of  the  act  in  harmony  with  each  other,  but  not  so  as  to  destroy 
the  act,  and  render  all  its  provisions  nugatory  and  valueless. 

What  is  it  the  husband  is  not  to  be  deprived  of?  Curtesy. 
What  does  curtesy  mean  ?  Mr.  Bouvier  says :  "  Curtesy  is  the 
estate  to  which  by  common  law  a  man  is  entitled,  on  the  death 
of  his  wi/ey  in  the  lands  or  tenements  of  which  she  was  seized 
in  possession  in  fee  simple,  or  in  tail  during  their  coverture, 
provided  they  have  had  lawful  issue  born  alive  which  might 
have  been  capable  of  inheriting  the  estate,"  an  estate  to  which 
he  is  entitled,  at  the  death  of  his  wife.  If  this  provision  is 
construed  according  to  its  very  letter  and  terms,  it  is  in  harmony 
with  the  whole  act,  which  would,  in  substance,  then  provide 
that  the  wife  should  have  absolutely  her  property  during  her 
life,  but  that  at  her  death  her  husband,  if  he  survived  her,  might 
have  curtesy  in  the  land. 

If,  as  is  contended,  the  act  means  curtesy  initiate,  all  the  pro- 
visions of  the  act  are  thus  repealed,  and  the  terms  of  the  act  are 
made  to  conflict.  For,  if  the  property,  both  real  and  personal, 
and  the  rents  and  profits  of  the  same  are  to  be  in  the  wife,  and 
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the  wife  alone,  they  canuot,  at  the  same  time,  be  in  the  husband 
in  any  decree,  in  his  own  right,  which,  as  we  have  seen,  they 
would  be,  if  he  held  a  tenancy  by  the  curtesy  initiate.  Then, 
we  think,  it  is  clear  that  the  husband  has  no  interest  whatevt^r 
in  the  lands  of  the  wife  during  the  coverture;  and  that  in  this 
case,  therefore,  Hardin  L.  Crura  had  no  interest  in  his  wife's 
lands,  which  the  circuit  court  could  sell,  and  that  the  circuit 
court  erred  in  its  decree  complained  of,  whereby  it  disii^olved 
the  injunction,  which  restrained  the  sheriflF  from  selling  the 
lands  of  the  wife  to  satisfy  the  debt  of  the  husband,  who  hat!  no 
interest  in  the  land  mentioned  in  the  bill  subject  to  levy  and 
sale  for  his  debts;  the  right  to  the  rents,  issues  and  profits  of  hia 
wife's  land  never  having  vested  in  the  said  husband  for  tliL*  rea- 
sons stated  above,  during  their  joint  lives. 

The  consequence  of  giving  the  wife,  as  the  statute  does,  the 
control  of  her  property  free  from  the  interference  of  her  hushaad, 
is  to  postpone  his  right  of  curtesy  until  her  death,  and  lience  to 
render  it  contingent  on  his  surviving  her.  See  Wells  on  the 
Separate  Property  of  Married  Women. 

The  rights  formerly  acquired  by  the  husband  by  virtue  of  the 
marriage,  have  almost  all  been  taken  away,  and  the  disabilities 
of  the  wife  have  nearly  all  been  removed.  She  now  controls  her 
own  estate  entirely,  except  that  she  cannot  convey  her  real  estate 
without  her  husband.  Beach  v.  MiUer,  51  111.  209.  But  by  the 
Virginia  statute,  the  court  may  compel  her  husband  to  unite  in 
the  conveyance,  if  it  shall  appear  to  be  for  her  benefit.  Tliis  is 
solely  for  her  benefit,  and  to  prevent  her  from  squandering  the 
estate.  The  husband  has  now  only  a  modified  tenancy  by  the 
curtesy,  dependent  upon  a  contingency,  and  no  estate  vests  in 
the  husband  during  the  life  of  the  wife.  This  is  rather  a 
shadowy  estate.  It  is  an  interest  which  may  possibly  ri]>en  into 
something  tangible  in  the  uncertain  future. 

Previous  to  the  act,  it  could  be  sold  on  execution  agaijiat  the 
husband.  Now  the  wife  has  the  sole  control  of  her  real  estate 
during  her  life,  and  the  husband  has  no  interest  until  her  death. 
Vol.  Lxxvn — 82 
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This  estate  at  best  is  now  a  bare  possibility,  dependent  on  his 
surviving  his  wife.  Martin  v.  Bobson,  65  III.  132;  Hill  v. 
Chambers,  30  Mich.  427. 

At  common  law  the  death  of  the  wife  was  necessary  to  the 
estate  by  the  curtesy.  It  is  one  of  the  four  requisites,  as  we 
have  seen.  But  upon  the  birth  of  a  child,  another  anomalous 
estate  was  created,  called  tenancy  by  the  curtesy  initiate.  It 
was  the  increasing  the  estate  for  their  joint  lives,  which  he  held 
before  in  his  wife's  lands,  into  an  estate  for  his  own  life.  The 
married  woman's  act,  as  it  prevented  his  acquiring  any  interest 
in  his  wife's  estate  during  her  life,  destroyed  the  estate  of  tenancy 
by  the  curtesy  initiate. 

The  act,  however,  does,  not  defeat  the  husband's  estate  by  the 
curtesy  at  her  death;  provided  the  estate  has  not  been  aliened 
be/are  her  death.  The  act  only  protects  her  estate  during  her 
life,  it  does  not,  at  her  death,  affect  the  law  of  succession  as  to 
real  or  personal  estate.     Porch  v.  Fries,  18  N.  J.  Eq.  208. 

By  the  former  law,  the  husband  and  wife  were  regarded  as  one 
person,  and  her  legal  existence  and  authority,  to  a  degree,  were 
lost  or  suspended — merged  in  that  of  her  husband.  She  had 
not  capacity  to  contract,  nor  had  she  administration  of  property. 
By  the  marriage,  if  the  wife  was  seized  of  an  estate  of  inher- 
itance, the  husband  became  seized  thereof,  taking  the  rents  and 
profits  during  their  joint  lives,  and  by  possibility  during  his  life. 

Now,  he  cannot  enjoy  the  profits  of  her  real  estate  without 
her  permission.  He  has  no  control  over  her  separate  property. 
It  is  not  subject  to  his  disposal,  control,  or  interference.  All  her 
separate  property  is  under  her  sole  control,  to  be  held,  owned, 
possessed  and  enjoyed  by  her  the  same  as  though  she  was  sole 
and  unmarried.  The  product  of  her  labor  is  her  exclusive  prop- 
erty, and  she  may  use  and  possess  it  free  from  the  interference 
of  her  husband  or  his  creditors.  The  intention  of  the  legisla- 
ture is  plainly  to  abrogate  the  common  law  rule  to  a  great  de- 
gree, that  the  husband  and  wife  were  one  person,  and  give  her 
the  right  to  manage  her  separate  property  and  contract  with 
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reference  to  it.  Curtesy,  as  we  have  said,  is  preserved  hy  the 
statute,  but  his  wife  is  living;  so  Crum  has  no  title  by  the  cur- 
tesy. Whatever  interest  he  has  in  his  wife's  lands  is  dependent 
upon  a  contingency — whether  he  shall  survive  his  wife ;  and  no 
estate  can  be  said  to  vest  in  him  during  the  life  of  the  wife. 

The  appellant,  Breeden,  has  become  by  purchase  entitled  to 
the  wife's  land,  and  although  he  has  sold  to  a  third  person  for 
value,  he  has  sold  under  a  general  warranty  and  under  a  sf>ecial 
covenant  to  quiet  the  title  to  this  land,  and  the  purchase  inoiiey 
is  withheld  until  he  performs  this  covenant,  and  he  is  eu titled 
to  bring  this  suit  by  reason  of  his  subsisting  interest  therein. 
It  is  objected  by  appellee,  that  as  the  debt  of  the  husband,  Onirnj 
is  less  than  $500,  this  court  has  no  jurisdiction  of  tliiK  cause. 
But  this  is  not  a  contest  over,  or  indeed  concerning  the  Crum 
debt  to  Davis,  and  it  is  of  no  concern  to  this  case  what  m  its 
amount,  the  question  here  is,  where  is  the  title  to  Mrs.  Cram's 
land  vested?  If  in  Mrs.  Crum,  then  the  circuit  court  cannot 
sell  it  for  Crum's  debt.  If  the  title  is  in  Crum  in  any  degree 
by  reason  of  the  coverture,  then  the  circuit  court  may  sell  tlie 
interest  of  Crum  in  the  land;  so  it  cannot  be  maintaintul  that 
the  title  to  this  land  is  not  involved.  The  title  to  this  land  i« 
exactly  the  question  at  issue,  and  the  jurisdiction  of  this  court 
undoubted. 

As  to  the  adjudications  in  the  common  law  suit,  they  ^lo  not 
in  any  wise  affect  Mrs.  Crum,  nor  any  land  of  hers,  as  she  was 
not  a  party  to  that  suit,  and  in  no  way  connected  with  it 

The  decree  complained  of  must  be  reversed  and  annul led^  and 
the  appellee  perpetually  enjoined  from  further  proceedings  under 
his  judgment. 

The  decree  is  as  follows : 

This  day  came  here  the  parties  by  their  counsel,  and  the  court 
having  maturely  considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  counsel,  is  of  opiuiou  for 
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reasons  stated  in  writing  and  filed  with  the  record,  that  the  cir- 
cuit court  erred  in  its  decree  herein  of  November  2d,  1882,  in 
decreeing  the  sale  of  the  land  of  Eliza  L.  Crura  to  satisfy  a  debt 
due  by  her  husband ;  and  this  court  is  further  of  opinion  that 
H.  L.  Crura  did  not  have  such  an  interest  in  the  lands  in  the 
bill  raentioned  that  the  sarae  might  be  sold  for  his  debts,  and 
the  court  is  of  opinion  that  the  injunction  awarded  in  the  cause 
should  be  perpetuated,  and  the  sherifi*  perpetually  enjoined  from 
executing  the  order  of  sale  of  the  said  land. 

And  the  court  being  further  of  opinion  that  the  said  decree 
of  the  circuit  court  is  wholly  erroneous,  it  is  therefore  decreed 
and  ordered  that  the  said  decree  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  appellee,  Wra.  H.  Davis, 
his  costs  by  hira  expended  in  the  prosecution  of  his  appeal 
aforesaid  here. 

And  this  court  proceeding  to  enter  such  decree  as  the  circuit 
court  should  have  entered,  it  is  decreed  and  ordered  that  the 
plaintiffs  injunction  be  perpetuated,  and  that  the  defendant 
Wra.  H.  Davis,  and  Carper,  the  sheriff,  be  perpetually  enjoined 
frora  selling  the  land  in  the  bill  raentioned,  and  that  the  plain- 
tiff recover  against  the  defendant,  Davis,  his  costs  by  him 
expended  in  the  prosecution  of  his  case  in  the  said  circuit  court, 
and  the  sarae  is  ordered  to  be  certified  to  the  said  circuit  court. 

Decree  reversed. 
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Hill  and  als.  v.  Umbbrgbr,  Adm*Rj  and  als. 

July  26th,  1883. 

1.  Equitable  Jurisdiction  and  Relief— Laches  and  lapse  0/  time,—lx  is 

a  familiar  doctrine  of  courts  of  equity  that  nothing  can  call  forth  tht;i?e 
courts  into  activity  but  conscience,  good  faith  and  reasonable  diligence. 
Where  these  are  wanting  the  court  is  passive.  Staples,  J.,  in  Harrh&n 
V.  Gibson^  23  Gratt.  223. 

2.  Idem — Idem— Loss  of  evidence^  Death  of  parties, ^\{  the  original  traufs- 

actions  have  become  so  obscured  by  time  and  loss  of  evidence,  and  the 
death  of  parties,  that  no  correct  account  can  be  renderedr  and  that  any 
conclusion  at  which  the  court  may  arrive  must,  at  best,  be  conjectural ^ 
the  court  will  not  relieve  the  plaintiff. 

3.  Idem — Idem— Idefn— Idem — Case  at  bar. — In  1&45,   N\  C*   conveyed  to 

McG.,  in  trust  for  M.,  wife  of  P.  H.,  slaves  and  other  personalty— r,  q^  L 
to  possess  and  use  same  during  her  life,  unless  interference  of  trustee 
might  be  necessary  to  prevent  disposal  thereof  by  the  husband —remain- 
der to  her  children.  M.  died  in  1855,  her  husband  and  children  surviving. 
Later,  in  1855,  McG.  qualified  as  guardian  of  the  childretij  with  S.  as  his 
surety.  McG.  sold  two  of  the  slaves  for  $2,2txj.  Exactly  when,  or  In 
what  capacity  he  sold  them,  is  unknown.  Soon  after  M/s  death,  her 
husband  and  children  left  this  state,  and  in  the  stale  of  A.  he  qualified 
as  their  guardian.  In  1857  P.  H.,  as  such  foreign  guardian,  obtained  an 
ex  parte  order  from  the  circuit  court  of  W.  county  that  McG.,  trustee, 
transfer  to  him  all  the  said  trust  property,  and  take  bis  receipt  therefor. 
It  is  alleged  that  McG.,  in  1857,  gave  to  P.  H.  his  note  for  1^,063.16,  for 
what  was  due  from  him  as  guardian ;  that  T.,  as  trustee,  had  paid  to  P. 
H.  on  the  note  $1,364;  that  the  balance  remained  unpaid;  that  P.  H. 
died  in  1870,  and  that  the  note  was  burned  accidentally  in  1873;  but 
that  the  note  was  given  by  McG.  as  guardian,  or  that  it  was  unpaid  and 
destroyed  was  not  clearly  proved.  S.  died  about  1S79,  and  his  real 
estate  was  partitioned  among  his  heirs,  and  U.  qualified  as  his  and  as  P. 
H.'s  and  as  S.'s  administrator,  but  had  received  no  assets.  It  is  un- 
proved that  McG.  did  not  transfer  to  the  foreign  guardian  the  trust 
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property  in  obedience  to  the  ex  parte  order,  or  that  he  ever  received  or 
held  anything  as  such  guardian.  In  1882  A.  C.  H.,  and  the  other  chil- 
dren of  M.,  brought  their  bill  in  the  said  circuit  court  against  the 
administrator  and  heirs  of  S.,  as  surety  on  the  guardian  bond  of  McG., 
to  subject  the  real  estate  of  S.  to  the  payment  of  the  amount  due  them 
by  McG.  as  such  guardian.  The  defendants  demurred  and  answered. 
At  the  hearing,  the  circuit  court  decided  that  the  plaintifl^  were  not 
entitled  to  recover  against  defendants. 
Held: 

Under  the  circumstances  of  this  case,  wherein,  by  the  lapse  of  time, 
laches  of  the  parties,  loss  of  evidence,  and  the  death  of  the  par- 
ties, an  accurate  investigation  of  the  facts  is  impossible,  and  every 
presumption  is  against  the  claim  of  the  plaintiffs,  they  are  entitled 
to  no  relief  in  this  cause. 

Appeal  from  decree  of  the  circuit  court  of  Wythe  county,  ren- 
dered 28th  December,  1882,  in  the  cause  of  Alpheus  C.  Hill 
and  the  other  heirs  of  Mary  Hill,  plaintiflFs,  against  E.  H.  Um- 
berger,  administrator  of  Ephraim  McGavock,  deceased,  and  the 
administrator  of,  and  David  Sayers  and  the  other  heirs  of  H.  D. 
Sayers,  deceased,  and  others,  defendants.  The  object  of  the 
suit  was  to  recover,  to  the  amount  of  the  penalty  of  the  bond  of 
said  McGavock,  as  guardian  of  the  plaintiffs,  on  which  said 
H.  D.  Sayers  was  surety,  the  sum  due  the  plaintiffs  from  said 
guardian,  by  subjecting  to  sale  for  the  payment  thereof  the  real 
estate  whereof  said  H.  D.  Sayers  died  seized  in  fee. 

The  decision  of  said  court  being  adverse  to  the  prayer  of  the 
plaintiffs,  they  obtained  an  appeal  to  this  court.  The  opinion 
fully  recites  the  facts. 

«/.  H.  Gilmore,  and  HoJhrook  dk  Thomas^  for  the  appellants. 

William  Terry,  and  William  H.  Boiling,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  the  wards  of  a  foreign  guardian, 
who  was  their  father,  and  the  heirs  at  law  of  the  surety  of  a 
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domestic  guardian,  in  which  the  former,  the  appellants  here, 
and  plaintiffs  below,  seek  to  recover  from  the  latter  money  al- 
leged to  be  due,  and  unaccounted  for  by  said  domestic  i^uardian. 
The  circumstances  are  these:  On  the  23d  day  of  April,  1845, 
Nancy  Crockett,  of  Wythe  county,  conveyed  several  slaves  and  a 
small  amount  of  other  personal  property  to  Ephraim  Mci  iavocb, 
in  trust,  for  the  sole  and  separate  use  of  her  daughter  Mary  D. 
Hill,  the  wife  of  Paul  C.  Hill.  Said  deed  provided  that  at  the 
death  of  Mary  D.  Hill,  said  McGavock,  trustee,  should  convey 
said  slaves  and  the  increase  of  the  females  thereof,  to  the  chil- 
dren of  said  Mary  D.  Hill.  Mary  D.  Hill  died  in  1855^  leaving 
surviving  her,  her  said  husband,  and  the  children  wha  are  the 
appellants  here,  together  with  two  others  named,  whii  <lied  id 
infancy.  On  the  8th  day  of  October,  1855,  and  after  the  death 
of  Mary  D.  Hill,  said  Ephraim  McGavock,  qualified  as  guardian 
of  said  children,  all  of  whom  were  infants,  and  extcutt'd  hie 
t  bond  as  such  in  the  usual  form  and  in  the  penalty  of  $2,000, 
(while  the  order  of  court  only  required  it  in  the  penalty  of 
$1,500)  with  H.  D.  Sajers  as  his  surety. 

Sometime  subsequent  to  the  death  of  his  wife,  Mary  D.,  said 
Paul  C.  Hill  removed  with  all  his  said  children  then  living  to 
the  state  of  Arkansas,  and  having  qualified  as  their  gnardian  in 
that  state,  filed  his  petition  as  provided  by  statute,  in  the  circuit 
court  of  Wythe  county,  for  the  purpose  of  having  tlu^  property 
of  his  children  and  wards  transferred  from  the  custody  of  said 
McGavock  into  his  own  possession  and  control;  and  on  th*'  16th 
day  of  October,  1857,  an  ex  parte  order  was  made  by  said  court 
directing  said  McGavock,  trustee,  to  "  transfer  and  deliver  to  said 
Hill,  guardian,  said  tru^t  property  in  his  hands,  of  whatsoever 
character,  and  to  take  from  said  Paul  C.  Hill  his  receipt  tlierefor, 
specifying  particularly  what  property — whether  slaves,  money, 
or  other  personal  property  so  delivered  to  him,  and  to  file  the 
same  as  a  voucher  for  further  reference."  Said  McGavock,  it  is 
admitted  on  all  hands,  died  several  years  prior  to  the  injstitutiou 
of  this  suit;  the  papers  in  said  proceeding  for  the  tranBfer  ol  said 
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property  to  said  foreign  guardian  are  lost,  and  no  such  receipt, 
as  was  directed  to  bo  taken  and  filed  with  the  papers  in  said 
proceeding,  can  be  found.  Said  ex  parte  order  recites  the  pro- 
duction of  satisfactory  proof  of  the  appointment  and  qualifica- 
tion of  said  foreign  guardian  in  the  state  of  Arkansas,  and  that 
he  had  given  bond  and  security  for  the  proper  discharge  of  his 
duty  as  such  guardian. 

It  appears  that  in  1857  Ephraim  McGavock  sold  to  S.  S. 
Crockett  two  of  the  slaves  held  by  him  in  trust  as  aforesaid  for 
the  sum  of  $2,200.  Whether  in  making  this  sale  said  McGravock 
acted  as  either  trustee  or  guardian,  or  in  some  other  capacity, 
does  not  appear.  There  is  no  gleam  of  information  on  the  sub- 
ject furnished  by  the  record,  further  than  the  fact  that  they  were 
sold  to  said  Crockett,  who  at  the  time  gave  a  check  for  the  money. 

In  the  succeeding  February,  1858,  the  said  McGavock  con- 
veyed all  his  estate,  real  and  personal,  to  Wm.  Terry,  trustee, 
by  which  conveyance  he  dedicated  his  real  estate  to  the  purpose 
of  securing  and  indemnifying  his  brothers,  Stephen  and  Cloyd 
McGavock,  for  liabilities  they  had  incurred  for  him,  and  devoting 
his  personal  estate  to  the  payment  of  his  debts.  Said  McGavock 
thus  became  and  remained  insolvent  until  his  death.  After  the 
order  aforesaid  transferring  the  said  property  from  said  McGav- 
ock to  said  foreign  guardian — to-wit.,  on  the  5th  day  of  Novem- 
ber, 1857,  said  McGavock  executed,  as  appears  from  the  record, 
his  individual  note  or  bond  (it  is  not  certain  which)  to  said  Paul 
C.  Hill,  as  guardian  for  his  said  children,  for  the  sum  of  $2,063.16 ; 
and  said  Hill  put  same  for  collection  in  the  hands  of  R.  C.  Kent, 
an  attorney-at-law  at  Wytheville,  in  whose  hands  it  remained 
for  some  time,  and  was  finally  returned  to  said  Hill  by  said 
attorney ;  and  it  is  now  claimed  that  the  same  was  destroyed  by 
fire  in  the  burning  of  a  drug  store  in  the  state  of  Arkansas,  where 
it  had  been  stored  for  safe  keeping  after  the  death  of  said  Hill, 
by  a  member  of  his  family,  one  of  the  appellants  here. 

The  fact  that  there  ever  was  such  a  note  or  bond  appears  only 
by  the  deposition  of  said  attorney,  R.  C.  Kent,  and  he  states  dis- 
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tinctly  that  it  was  the  individual  bond  of  said  McGavoct.  The 
fact  that  said  writing,  whatever  its  character,  was  destroyed  hj 
fire,  has  but  little  evidence  to  support  it,  and  that  is  found  only 
in  the  deposition  of  A.  C.  Hill,  one  of  the  appellants.  He  says 
his  father  "kept  his  papers  in  a  bureau  that  he  hail  at  hie 
boarding  house,  and  after  he  died  T  took  them  to  my  room  at 
the  drug  store  of  McAlmont  &  Gibson,  where  I  was  clerking. 
They  were  afterwards  totally  destroyed  by  fire,''  &c.  *  *  * 
His  attention  is  then  particularly  called  to  the  bond  or  note  an 
described  in  the  bill  in  reference  to  date,  amount,  &c.,  and  asked 
if  he  saw  the  bond  among  his  father's  papers,  and  in  answer  he 
says  :  "T  can't  say  positively  that  I  ever  read  the  bondj  but  I 
have  seen  him  (his  father)  have,  and  heard  him  reading  papers 
bearing  on  this  case.  I  know  that  it  was  my  father's  inten- 
tion, a  short  time  before  his  death,  to  come  to  Virginia  and 
settle  up  this  matter,  and  get  the  balance  of  this  money.  We 
were  going  into  business  together  on  the  money." 

William  Terry,  trustee,  in  said  deed  to  secure  said  McGavock*s 
creditors,  as  shown  by  the  record,  faithfully  and  promptly  exe- 
cuted the  trust  reposed  in  him.  He,  from  time  to  time,  during 
the  execution  of  his  trust,  paid  to  Paul  C.  Hill,  guardian,  on  said 
note,  $1,364,  which  payments  were  made  directly  to  said  Hill, 
though  the  note  was  held  by  ?aid  Kent  for  collection.  This 
irregular  way  of  proceeding  dissatisfied  Mr.  Kent,  and  he  settled 
with  said  Hill,  and  gave  him  up  the  note  ;  since  which  time,  as 
truthfully  stated  by  complainants  in  their  bill,  really  nothing 
whatever  is  known  as  to  what  became  of  it. 

Mary  D.  Hill  died  many  years  ago.  Paul  C.Hill  died  in  18T0, 
some  twelve  years  before  the  institution  of  this  suit;  H.  D,  Bay- 
ers in  the  year  1880,  less  than  two  years  before  this  suit  was 
brought;  and  said  Ephraim  McGavock  died,  as  admitted  in  the 
argument  of  this  cause,  several  years  prior  to  the  institution  of 
this  suit.  So  that  the  voice  of  every  person  who  acted  and 
Vol.  Lxxvn — 83 
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could  speak  to  these  transactions  was  hushed  in  death  before 
any  claim  was  asserted. 

Such  are  the  facts  and  circumstances  of  this  case.  Upon  these, 
the  appellants,  the  plaintiffs  below,  filed  their  bill,  setting  forth 
substantially  the  facts  as  stated  above^  and  charged- that  said 
bond  was  executed  by  said  McGavock  as  guardian ;  that,  except- 
ing the  payments  made  by  said  Terry,  trustee,  said  bond  or 
note  remains  unpaid,  or  in  any  way  accounted  for  by  said 
McGavock.  Said  bill  further  shows  that  H.  D.  Sayers,  who  was 
the  surety  of  said  McGavock  as  guardian,  died  intestate,  seized 
of  real  estate  in  Wythe  county,  which  descended  to  and  has 
been  partitioned  out  among  the  heirs  of  said  Sayers,  who, 
with  others,  mere  formal  parties,  were  made  parties  defen- 
dant, and  a  decree  asked  for  subjecting  said  land  to  the 
payment  of  the  balance  claimed  to  .be  due  from  said  Mc- 
Gavock, not  exceeding  the  penalty  of  said  McG^vock's  bond  as 
guardian.  And  said  bill  further  charges,  that  said  McGravock 
had  possession  and  control  as  guardian  of  the  negroes  conveyed 
to  him  in  trust,  hired  them  out  and  received  the  hires  from  year 
to  year,  which,  with  the  amount  for  which  he  sold  said  two 
slaves,  made  a  large  sum,  and  that  for  the  amount  thereof  not 
accounted  for  otherwise,  he  executed  said  note  to  said  foreign 
guardian,  Paul  C.  Hill. 

The  heirs  of  H.  D.  Sayers,  the  appellees  here,  answered  the 
said  bill  and  relied  upon  the  staleness  of  the  demand,  and  the 
statute  of  limitations.  They  say,  moreover,  that  in  the  very 
nature  of  things  they  could  have  little,  if  any  knowledge  of 
the  actings  and  doings  of  Ephraim  McGfivock  either  as  trus- 
tee or  guardian,  and  therefore  insist  upon  the  strictest  proof  of 
everything  necessary  to  establish  the  plaintiffs*  demand  against 
them. 

The  material  or  relevant  evidence  in  this  cause  has  already 
been  stated.  Upon  the  case  thus  made  up  the  same  came  on 
and  was   heard  by  the  circuit  court  of  Wythe  county  on  the 
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28th  day  of  December,  1882,  when  a  final  decree  was  entered 
dismissing  complainants'  bill.  From  this  decree  an  appeal  was 
allowed  by  one  of  the  judges  of  this  court;  upon  which  appeal 
the  case  is  now  here  for  determination.  A  great  number  of 
authorities  pro  and  con  have  been  referred  to  in  the  course  of 
the  able  arguments  with  which  the  court  has  been  favored  in 
this  case. 

In  the  view  taken,  and  the  conclusion  arrived  at  by  the  court 
many  of  these  authorities  need  not  be  referred  to.  The  pecu- 
liarities of  this  case  are  marked.  The  case  itself  turns  upon 
few  and  very  pointed  facts.  In  fact,  it  may  be  truly  said,  that, 
in  the  eye  of  a  court  of  equity,  to  state  the  case  is  to  decide  it, 
and  with  but  little  reference  to  adjudicated  cases. 

It  is  insisted  for  the  appellants  that  Ephraim  McGavock  had 
possession  and  control  as  guardian  of  the  slaves  conveyed  to  him 
in  trust,  and  that  he  hired  them  out  for  a  number  of  years  and 
received  the  hires,  amounting  to  a  large  sum,  which  he  failed  to 
account  for.  This  view  is  unsupported  by  any  evidence,  or  even 
circumstance  connected  with  the  cause.  In  fact,  to  have  taken 
possession  and  control  of  said  slaves,  except  as  provided  for  in 
said  trust  deed,  would,  in  itself,  have  been  a  manifest  breach  of 
the  trust  reposed.  Said  trust  deed,  among  other  things,  ex- 
pressly provides  "that  the  said  McGavock,  trustee  as  afore- 
said, shall  suffer  and  permit  the  said  Mary  D.  Hill  to  hold  the 
possession  of  the  said  slaves  and  other  personal  property, 
hereinbefore  mentioned,  and  enjoy  the  benefit  of  the  labor  of 
said  slaves,  and  receive  the  profits  of  tljeir  hire,  unless  the  said 
Paul  C.  Hill  shall  attempt  to  sell  or  dispose  of  them,"  &c.  And 
it  is  also  provided  in  said  deed  that  "if  said  Mary  D.  Hill  should 
survive  her  husband,  then  the  said  trustee  should  convey  said 
slaves,  &c.,  to  said  Mary  D.  Hill  for  her  life,  and  at  her  death 
to  the  children  of  said  Mary  D.  Hill  forever ;  but  in  the  event  of 
the  death  of  said  Mary  D.  Hill,  in  the  lifetime  of  her  said  hus- 
band, with  children  living  at  her  death,  then,  and  in  that  event. 
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to  such  person  or  persons  as  the  said  Mary  D.  should  designate 
in  a  writing  in  the  nature  of  a  last  will  and  testament."  So  that 
in  no  event,  except  to  prevent  said  Paul  C.  Hill  from  selling  or 
disposing  of  said  slaves,  could  said  McGavock  take  them  from 
the  possession  and  control  of  said  Mary  D.  Hill  during  her  life. 
In  fact  there  is  in  the  record  not  the  least  evidence  that 
said  McGavock  in  any  capacity  received  even  one  cent  of  the 
hires,  or  ever  had  the  possession  and  control  of  said  slaves.  On 
the  contrary,  we  must  presume  that  the  said  Mary  Hill  had  and 
enjoyed  the  same  during  her  life,  and  her  husband  and  said 
children  after  her  death,  until  they  were  freed  by  the  result  of  the 
war.  Aside  from  the  sale  of  said  two  slaves,  there  is  no  ac- 
count, no  evidence  of  the  dealings  of  said  McGavock  with  said 
trust  property,  either  as  trustee  or  guardian.  There  is  not  the 
least  evidence  that  said  McGavock  ever  charged  himself,  or  was 
chargeable  as  guardian,  for  the  value  of  the  negroes  sold.  It 
was  incumbent  on  the  complainants  to  produce  such  evidence  to 
support  their  claim.  Smith  et  ah.  v.  Gregory^  26  Gratt.  263, 
and  cases  there  cited ;  Broadus  v.  Rosson^  (fee,  3  Leigh,  25. 

The  simple  unsupported  fact  that  said  McGavock,  trustee, 
after  the  order  directing  him  to  turn  the  trust  property  over  to 
the  foreign  guardian,  executed  said  note  to  said  foreign  guardian, 
is  fastened  upon  as  suflScient  to  support  the  claim  of  appellants — 
sufficient  to  show  that  the  said  McGavock  did  not  obey  the  said 
ex  parte  order,  but  executed  said  bond  or  note  in  lieu  thereof. 
We  think  the  presumption  just  the  contrary.  The  papers,  of 
record,  in  which  said  o^der  was  made  are  admitted  to  be  lost, 
many  years  have  elapsed,  all  the  parties  to  these  transactions 
have  passed  away,  and  now  to  presume  that  said  order  was  dis- 
obeyed, when  through  this  long  period  no  word  of  complaint  to 
that  effect  has  ever  been  made,  would  be  in  violation  of  the  well 
established  rules,  and  contrary  to  every  principle  of  fair  dealing. 

Again,  if  it  be  true,  as  contended  by  the  appellants,  that  Mc- 
Gavock as  guardian  gave  said  bond  to  said  foreign  guardian  for 
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and  on  account  of  balance  due  from  him,  that  said  foreign  guar- 
dian received  it  as  such,  then  the  presumption  is  unavoidable 
that  it  was  receipted  for  as  such,  and  that  the  receipt  has  been 
lost  with  the  papers  in  which  it  was  filed.  In  such  case  is  it  not 
unconscionable,  after  the  acquiescence  5f  said  foreign  guardian 
during  the  long  remainder  of  his  life,  and  that  of  his  children 
and  wards  for  long  years  afterwards,  to  come  now,  unsupported  by 
proof,  and  claim,  as  they  do,  upon  bare  assumption,  that  there 
was  no  discharge  of  the  domestic  guardian  by  these  proceedings 
in  court,  and  this  long  acquiescence  out  of  court?  The  simple 
presentation  of  the  case  utterly  refutes  its  claim  to  consideration. 
Every  consideration  of  justice  demands  that,  in  such  case,  Mc- 
Gravock  as  guardian  should  stand,  under  the  peculiar  circum- 
stances of  this  case,  absolved  and  discharged  as  of  the  dates  of 
said  transaction,  and  that  the  foreign  guardian  then  shouldered 
the  liability,  if  any. 

In  this  case  there  has  been  such  long  acquiescence,  such  laches 
and  lapse  of  time  as  effectually  to  obscure  and  render  it  impos- 
sible safely  to  determine  what  was  the  true  nature  of  the  trans- 
action in  question.  It  is  not  necessary  to  discuss  this  proposi- 
tion with  reference  to  the  statutory  bar.  We  are  not  required 
to  do  so.  The  case  turns  upon  its  own  peculiar  circumstances. 
The  appellants  have  stood  by  until  the  death  of  the  last  person 
who  could  throw  any  light  upon  the  case.  And  now  they  come 
forward  asserting  a  claim  unsupported  by  proof,  and  call  upon 
the  courts  to  do  what  would  be  manifestly  unjust  and  inequitable. 
And  this  is  done  after  the  lapse  of  some  twenty-five  years.  It 
is,  in  the  nature  of  things,  impossible  that  any  proper  investiga- 
tion can  no\^  be  had.  The  persons  who  otherwise  could  speak, 
no  longer  live;  the  materials  for  investigation  are  lost;  the 
grave  has  closed  over  all,  save  this  stale  claim.  To  enforce 
such  a  claim,  the  complainants  are  not  entitled  to  the  aid  of  a 
court  of  equity.  This  case  rests  upon  the  ground  so  clearly 
stated  by  Staples,  judge,  in  Harrison  and  ah,  v.  Gibson  and 
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cUs.y  23  Gratt  212,  in  which  it  is  said,  and  is  especially  ap- 
plicable here;  " The  complainants  have  slept  upon  their  rights, 
if  they  ever  had  any.  It  is  a  familiar  doctrine  of  courts  of 
equity  that  nothing  can  call  forth  these  courts  into  Activity 
but  conscience,  good  faith,  and  reasonable  diligence/'  In  the 
case  under  consideration,  all  these  are  wanting.  No  aid  can  be 
given  to  such  a  claim.  For  these  reasons  the  decree  of  the 
court  must  be  affirmed  with  costs  to  the  appellees,  which  is  or- 
dered to  be  certified  to  the  said  circuit  court  of  Wythe  county. 

Decree  AFFiRBiBD. 
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Ex  parte  Lester. 

Ex,parte  Stone. 

Fx  parte  Wii^N. 

September  20th,   1883. 

1.  Construction  of  Statutes— ZtV^^r  licenses — County  courts.— ^A^t  of 

March  6,  1882,  amending  act  of  March  3,  1880,  and  substituting  *'  may  " 
for  "shall,''  was  not  designed  to  remit  applications  to  sell  liquor  io  the 
courts*  arbitrary  discretion.  The  words  ''may  grant  the  Ucense^^  mean, 
the  court  must  grant  it  in  a  proper  case. 

2.  Idem— **^fljK" — Mandatory. — Where  statute  declares  a  court   may  do  a 

judicial  act,  the  word  **  may''  must  be  construed  as  mandatory  when  a 
proper  occasion  for  doing  the  act  arises. 

3.  luRU—Appeal  of  right— Writ  of  error.— To  applicant  <lenied  liquor 

license,  by  the  act  of  March  6,  1882,  there  is  given  an  appeal  of  right  to 
the  circuit  court.  Under  Code  1873,  ch.  178,  {  2,  he  may  upon  bill  of 
exceptions  taken  at  the  trial,  apply  to  the  circuit  court  for  a  writ  of  error 
and  supersedeas.  Of  his  two  remedies  he  may  resort  to  either.  And 
if  the  circuit  court  also  erroneously  refuse  the  license,  its  decision  is  re- 
viewable by  this  court  upon  appeal,  or  writ  of  error  and  supersedeas,  as 
in  other  cases. 

4.  \t>e.u.— Applicant— Contestant,— Th^  applicant  is  a  party  directly  in  in- 

terest in  the  decision  refusing  the  license,  and  comes  within  the  letter 
of  Code  1873,  ch.  178,  §  2.    Not  so  with  contestant. 

5.  Review  of  Cases — in  pari  materie — Ex  parte  Yeager,  1 1  Gratt.  655,  was 

founded  on  the  law  of  1849,  which  gave  county  courts  arbilrarj-  dfscre- 
tion  as  to  liquor  licenses;  French  v.  Noel,  22  Gratt.  454,  on  law  of  1870^ 
was  based  on  the  same  ground ;  Leighton  v  Maury,  76  Va.  865,  on  the 
law  of  1880,  construing  that  law  as  giving  those  courts  a  leg:il  discredon 
reviewable  upon  appeal  or  error  upon  petition  of  either  applicant  or 
contestant ;  Ailstock  v.  Page,  ante  page  386,  on  law  of  1880,  amended 
by  act  of  March  6,  1882,  overrules  Leighton  v.  Maury,  so  far  as  latter 


Digitized  by 


Google 


664  BX  PARTE  LESTER ;   STONE;   WII^N. 

Syllabus — Statement. 


allows  right  of  appeal  or  error  to  the  contestant^  but  decides  nothing 
concerning  the  applicant.  Ailstock  v.  Page  and  als.^  explained  and 
approved. 

6.  Cases  at  Bar.— L.  applied  to  county  court  of  M.  for  license  to  sell  liquor. 
It  was  refused,  and  applicant  excepted.  The  court  certified  that  the 
applicant  proved  that  he  was  a  fit  person,  and  that  his  place  of  business 
was  suitable.  L.  applied  to  the  circuit  judge  for  a  writ  of  error.  He 
denied  the  writ,  and  endorsed  the  petition  as  follows :  "  The  words  of 
the  statute  (1882)  only  allow  appeal  to  applicant,  and  only  allow  him 
right  of  appeal  during  the  term  at  which  the  refusal  to  allow  his  appli- 
cation is  entered.  I  therefore  decline  to  grant  writ  of  error  as  asked  for 
in  the  within  petition." 

Held— (by  a  majority  of  the  court). 

1.  The  applicant  brought  himself  within  the  requirements  of  the  law, 

and  was  entitled  to  the  license  applied  for. 

2.  The  right  of  appeal  upon  errors  to  the  circuit  court  was  not  taken 

away  by  the  statute,  and  the  applicant  was  entitled,  on  the  facts 
manifested  by  the  record,  to  have  the  judgment  refusing  him  the 
license,  reviewed  and  reversed  by  the  circuit  court. 
Held— (by  Lewis  P.,  and  Hinton  J.). 

From  the  judgment  of  the  county  court  refusing  license  under  the 
act  of  March  3d,  1880,  amended  by  the  act  of  March  6th,  1882, 
(Sessions  Acts  1879-80,  ch.  155,  p.  147,  and  Sessions  Acts  1881-82, 
ch.  229,  p.  238,)  the  applicant  is  entitled,  during  the  term  at  which 
the  refusal  is  entered,  to  take  an  appeal  of  right  to  the  circuit 
court,  and  no  further ;  and  such  appeal  is  his  only  remedy. 

Three  cases  heard  together,  first  at  Wytheville,  afterwards  at 
Staunton. 

Error  to  the  decisions  of  the  judge  of  the  circuit  court  of 
Montgomery  county,  denying  writs  of  error  to  the  judgments  of 
the  county  court  of  said  court ty,  rendered  April  26th,  1883,  re- 
fusing to  grant  to  the  applicants,  James  L.  Lester,  William  E. 
Stone  and  Thomas  Wilson,  respectively,  licenses  to  sell  by  retail 
ardent  spirits  and  to  keep  bar-rooms  in  said  county.  The  facts 
in  each  case  were  the  same.  The  county  court  certified  that  the 
applicants  proved  by  four  witness  that  they  were  fit  persons  of 
good  character  and  sober  habits,  and  the  places  suitable  and 
convenient,  and  that  no  evidence  was  offered  in  opposition,  but 
concluded  its  judgment  in  each  case  as  follows: 
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"And  the  court  having  heard  the  evidence  of  witnesses,  is  of 
opinion  that  the  place  is  not  suitable  for  said  business,  and  doth 
refuse  to  grant  said  license." 

The  circuit  judge,  in  vacation,  denied  the  writs  of  error  on 
the  ground  that  the  statute  (1882)  allowed  the  applicants  afTpealfl 
which  must  be  taken  during  the  term  at  which  the  judgments 
of  refusal  are  entered,  and  took  away  any  rights  of  appeal  and 
of  writ  of  error  under  Code  1873,  chapter  178,  section  2. 

These  cases  were  argued  at  Wytheville  before  a  court  com- 
posed of  only  four  of  the  judges  (one  being  absent),  and  the  four 
judges  were  equally  divided  in  opinion,  but  granted  a  rehearing 
of  the  cases  at  Staunton,  where  they  were  reargued  before  a  full 
court. 

G.  W,  Hansbroughy  for  James  L.  Lester. 

James  C,  Taylor,  for  William  E.  Stone. 

A,  A.  Phlegar,  for  Thomas  Wilson. 

1.  The  county  court  erred  in  refusing  the  license. — The 
statute,  (Acts  1881-2,  chapter  two  hundred  and  twenty-nine, 
section  two,  pages  238-9,)  confers  on  this  court  a  sound  judicial 
discretion,  not  an  arbitrary  power  to  grant  or  to  refuse  license. 
It  is  to  hear  testimony,  both  pro  and  con.,  and  on  being  satisfied 
that  the  person  is  fit,  and  the  place  is  suitable  for  the  busine.ss, 
power  is  conferred  on  this  court,  and  it  becomes  its  duty  to  grant 
the  license.  If  its  power  was  arbitrary,  why  require  it  to  hear 
testimony?  The  autocrat,  cujus  voluntas  stet  pro  ratione^  needs 
no  testimony.  The  words  "may  grant,"  indicate  the  jurisdic- 
tion conferred,  and  to  be  exercised  in  a  proper  case,  not  absolute 
discretion.  Courts  will  not,  in  this  republic,  lean  to  a  construo- 
tion  that  would  confer  arbitrary  power.  But  the  proviwiou  made 
in  the  same  section  for  appeal  demonstrates  that  the  decision  of 
Vol.  lxxvii — 84 
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the  county  court  was  *not  intended  to  be  conclusive,  and  if  not 
conclusive,  then,  of  course,  not  arbitrary. 

When  fully  satisfied  that  the  person  is  fit,  and  the  place  suitr 
able,  the  county  court  is  judicially  obliged  to  grant  the  license. 
If  it  refuses,  then  it  is  the  duty  of  the  higher  tribunals  to  com- 
pel it.  Leighton  v.  Maury ^  76  Va.  865.  How  can  the  county 
court  become  satisfied?  Why  by  proof — proof  of  the  applicant's 
fitness  and  of  the  place's  suitableness.  Here  there  was  such 
proof.  The  transcript  does  not  give  the  evidence,  but  the  facts. 
The  county  court  certifies  that  it  is  a  fact  that  the  applicant  is 
fit,  and  that  the  place  is  suitable. 

2.  The  circuit  judge  erred  in  denying  the  writ  of  error. 
In  his  endorsement  of  denial,  he  says  that  the  act  allows  appeal 
to  applicant  only  during  the  term  at  which  refusal  is  entered. 
Surely  the  judge  does  not  mean  that  the  appeal  to  the  circuit 
court  should  be  actually  consummated  during  the  term  of  the 
county  court  which  refused  the  application.  He  probably 
means  that,  as  usual  in  appeals  of  right,  the  intention  to  appeal 
should  be  entered  of  record  during  the  said  term.  In  this  case 
the  equivalent  was  done.  The  applicant  excepted  to  the  county 
court's  decision,  and  the  court  certified  that  fact  and  the  other 
facts  established  by  the  testimony. 

The  privilege  is  certainly  given  the  applicant  to  appeal.  No 
direction  is  given  as  to  whether  the  evidence  shall  be  certified, 
or  whether  the  evidence  shall  be  taken  de  novo,  A  discretion  is 
allowed.  If  the  county  court  chooses  to  certify  the  evidence 
adduced,  or  the  facts  established  before  it,  there  is  no  reason 
why  the  circuit  court  should  not  consider  the  certificate. 

This  court  decided  this  question  at  its  July  term,  1882,  in 
cases  ex  parte  Bibb  and  ex  parte  Porterfield,  not  reported,  in 
which  it  held  that  the  applicant  might  elect  which  mode  of 
appeal  he  would  adopt  by  bill  of  exceptions  and  writ  of  error, 
or  by  appeal  of  right  and  evidence  de  novo  before  the  circuit 
court. 
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But  whilst  the  statute  of  1882,  in  order,  doubtless,  the  plainer 
to  show  that  the  discretion  of  the  county  court  to  grant  or  to 
deny  the  license  is  not  arbitrary,  does  provide  an  appeal,  it  does 
not  tie  the  applicant  down  to  that  provision  as  his  only  remedy. 
Admit  once  that  the  decision  of  the  county  court  is  not  conclusive, 
and  hence  its  discretion  not  arbitrary,  and  a  right  of  appeal  for 
errors  on  the  face  of  the  record  follows  inevitably.  Code,  page 
eleven  hundred  and  thirty-six,  sections  two  and  three,  gives  any 
party  aggrieved  the  right  to  petition  for  a  writ  of  error  or  super- 
sedeas in  any  civil  case  wherein  there  is  a  final  judgment  or 
order  when  there  is  drawn  in  question  some  matter  not  merely 
pecuniary,  such  as  the  privilege  in  this  case  denied. 

And  these  sections,  being  general  in  terms,  apply  equally  as 
well  to  this,  the  supreme  court  of  appeals,  as  to  the  circuit  court, 
in  all  appropriate  cases.  Ailstock  v.  Page  and  als,,  decided 
by  this  court  during  this  year  at  Richmond,  ante  page  386, 
decides  that  the  contestant  is  not  entitled  to  any  appeal  what- 
ever to  a  judgment  granting  liquor  license.  It  decides  nothing 
quoad  the  applicants  right  to  appeal.  Its  dictuMy  parentheti- 
cally interjected,  as  to  the  applicants  right  of  appeal,  was  a 
mere  obiter  dictum,  and  counts  as  nil. 

W,  B.  Staples,  and  Jam^  A,  Walker,  for  contestant. 

1.  Under  the  act  of  March  3d,  1880,  and  the  amended  act  of 
March,  1882,  the  remedy  of  the  applicant,  when  license  is  re- 
fused him,  is  by  appeal  to  the  circuit  court,  and  not  by  writ  of 
error  or  *' writ  of  error  and  supersedeas,''  A  careful  examina- 
tion of  these  statutes  will  show  that  an  appeal  is  the  only 
remedy  contemplated  by  the  legislature.  It  is  true  that^the 
court  of  appeals  in  ex  parte  Porterfield  and  Bibb  held  that 
these  remedies  were  concurrent,  and  that  the  applicant  was  en- 
titled to  his  election  of  either ;  but  the  decision  was  a  mere  obiter 
dictum,  not  necessary  to  the  due  and  proper  disposition  of  the 
real  point  of  controversy,  and  has  been  overruled  by  the  present 
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court  in  AiUtock  v.  Page  et  ah.  In  further  support  of  this  view, 
Ex  parte  Yeager,  11  Gratt.  655;  Leigkton's  Case,  76  Va.  Rep. 
865,  and  Bex  v.  Young  and  Petts,  1  Burross  Rep.  556,  are  re- 
lied on.  See  Acts  of  1879-80,  page  147,  and  the  amended  act 
of  March,  1882,  Acts  of  1881-82,  page  238. 

2.  In  these  cases  the  court  of  appeals  has  no  jurisdiction  what- 
ever by  appeal  or  writ  of  error  from  or  to  the  decision  of  the 
circuit  court;  that  the  decision  of  the  latter  court  is  final  and 
conclusive,  and  not  the  subject  of  review  by  any  other  tribunal. 
To  sustain  this  proposition,  the  case  of  Ailatock  v.  Page,  already 
cited,  is  relied  on. 

3.  The  judge  of  the  county  court  having  certified  that,  in  his 
opinion,,  the  place  is  not  suitable  and  convenient  for  the  sale  of 
ardent  spirits,  that  certificate  is  conclusive,  and  cannot  be  re- 
viewed or  controverted  upon  a  writ  of  error. 

•  Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  question  for  this  court  to  decide  in  these  cases  is.  Did  the 
petitioners,  when  their  application  for  license  was  refused  by  the 
county  court,  have  a  right  to  the  remedy  sought  by  them  by  writ 
of  error  to  the  circuit  court  ? 

The  act  of  the  legislature  under  which  they  sought  their 
licenses  is  as  follows :  "  Any  person  who  desires  a  license  to  sell 
by  retail,  or  to  keep  a  bar-room,  shall  first  apply  therefor  to  the 
commissioner  of  the  revenue  for  the  city  or  county,  who  shall 
assess  them  with  the  proper  license-tax  to  be  paid,  and  they  shall 
then  pay  the  amount  of  the  said  tax  to  the  treasurer  or  other 
collecting  oflScer,  and  take  his  receipt  for  the  same,  on  the  certi- 
ficate furnished  by  the  assessor,  and  shall  present  the  said  certi- 
ficate so  receipted  to  the  court  of  the  county  or  corporation  in 
•which  it  is  proposed  to  conduct  the  business ;  and  if  the  court  be 
fully  satisfied,  upon  liearing  the  testimony  for  and  against  the 
application,  should  any  be  ofifered,  that  the  applicant  is  a  fit  per- 
son, and  that  the  place  of  business  is  suitable  and  convenient,  it 
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may,  upon  the  execution  by  the  applicant  of  a  bond,  with  good 
security,  payable  to  the  commonwealth  of  Virginia^  in  a  penalty 
not  less  than  one  hundred  nor  more  than  five  hundred  dollars, 
conditioned  for  the  faithful  performance  of  all  the  requirements 
of  this  act,  grant  such  license;  and  thereupon  the  cornuiissionor 
of  the  revenue  shall  issue  the  same  in  such  form  as  raay  be 
prescribed  by  the  auditor  of  public  accounts.  If  the  county  or 
corporation  court  shall  refuse  to  grant  the  application,  the  tax 
shall  be  refunded,  and  the  party  aggrieved  may,  during  the  ti^rm 
at  which  such  refusal  is  entered,  appeal  to  the  circuit  court  of 
said  county  or  corporation,  in  term  time  or  vacation.  And  the 
judge  thereof  shall  take  cognizance  of  said  appeal,  and  may 
grant  the  license  upon  the  terms  required  by  this  act  '  Acts  of 
Assembly  1881-82,  page  238. 

The  only  difference  between  this  act  and  the  act  of  assembly 
of  1879-80  is  the  substitution  of  the  word  "may*'  for  the  word 
"shall,"  when  prescribing  the  duty  of  the  county  court  in  the 
premises     Acts  of  Assembly  18  (r9-'80,  page  148,  section  2. 

It  is  contended  in  the  argument  here  in  these  cases  that  the 
terms  of  the  above  act,  providing  for  an  appeal  during  the  term 
of  the  county  court,  grants  to  the  applicant  an  appeal  of  right 
to  the  circuit  court,  to  be  heard  de  novo ;  and  that  a  writ  of  error 
will  not  lie  to  the  circuit  court.  Yeagers  Casi\  11  Gratt. 
655,  is  cited  to  sustain  the  proposition  that  before  the  act  oi"  as- 
sembly granting  an  appeal  of  right,  as  seen  above,  to  the  judg- 
ments of  the  county  court  in  such  cases,  the  judgment  oi"  the 
county  court  was  final,  and  not  subject  to  review  in  any  appellate 
tribunal.  The  act  of  1849,  construed  by  the  opinion  of  thia 
court  in  that  case,  contained  provisions  which  are  not  found  in 
the  present  law,  to-wit:  "If  the  court  be  of  opinion  that  the 
applicant  is  sober  and  of  good  character,  and  will  probably 
keep  a  house  orderly,  useful,  and  such  as  the  law  reiiuireB,  it 
may  grant  such  license.  If  such  application  be  refused^  the 
refusal  shall  be  entered  of  record,  and  a  license  shall  not  be 
granted  to  the  applicant  before  the  next  May  term,  unless  by  a 
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court  composed  of  the  justices  to  whom  the  first  application 
was  made,  or  a  majority  of  the  acting  justices  of  the  county  or 
corporation."  And  an  examination  of  the  laws  before  that 
time  bearing  on  the  subject  will  show  that  the  policy  of  the 
legislature  had  always  been  to  impose  upon  all  such  traflSc  great 
restriction,  and  that  the  traffic  was  allowed  only  so  far  as  the 
necessity  of  the  times  demanded,  and  to  prevent  the  retailing  of 
liquor  in  the  houses  of  the  people  without  license.  The  act  of 
1705,  3  Hen,  St.  396,  provided  that  the  justices  by  their  discre- 
tion should  judge  whether  it  is  convenient  to  suflFer  such  a  house 
to  be  set  up.  The  act  of  1748,  6  Hen.  St.  71-72,  provided: 
'^And  if  such  petition  shall  appear  reasonable,  such  court  is 
hereby  authorized,  and  may,  if  they  think  fit,  grant  the  peti- 
tioner a  license  for  one  year  and  no  longer,  and  may  upon  petition 
be  renewed  from  year  to  year,  if  the  court  shall  think  fit." 
The  language  used  in  the  act  of  1792  was  the  same  as  this,  and 
the  act  of  1819  provides  that  the  justices  shall  consider  the  con- 
venience of  keeping  the  said  house,  the  character  of  the  peti- 
tioner, and  if  such  petition  shall  appear  reasonable  and  the  court 
shall  be  satisfied,  &c.,  and  shall  be  of  opinion  that  he  will  keep 
an  orderly  house,  &c.     2  Rev.  Code,  chapter  240,  section  1. 

The  same  language  is  employed  in  the  act  of  1840.  And  the 
provisions  of  the  act  of  1849  indicated,  as  we  have  seen,  no 
change  of  the  policy,  but  contains  similar  provisions,  and  in 
construing  the  laws,  this  court  said:  "  With  this  view  of  the 
nature  of  the  authority  given  to  the  county  court,  we  cannot  see 
how,  when  they  have  heard  the  application,  and  in  the  exercise 
of  their  discretion  have  pronounced  a  judgment  of  refusal 
against  it,  the  superior  court  can  undertake  to  revise  the  judg- 
ment by  means  of  a  mandamuSj  without  running  counter  to  the 
law  on  the  subject,  as  settled  by  numerous  decisions  of  the 
courts,  as  well  in  England  as  in  this  country."  And  this  court, 
in  that  case,  declared  that  by  the  act  of  1849  the  legislature  in- 
tended to  clothe  the  county  courts  with  a  discretion  in  the 
matter  of  granting  licenses  for  houses  of  entertainment,  in  the 
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exercise  of  which  the  justices  are  not  liable  to  be  overlooked  and 
controlled  by  mandamus.  And  as  the  petitioner  presented  also 
a  petition  for  a  writ  of  error,  the  court  held  that  there  was, 
under  the  law  then  existing,  and  for  reasons  already  given,  no 
mode  by  which  the  action  of  the  justices  could  be  appealed  from. 
This  decision  was  rendered  in  the  year  1854,  and  the  legis- 
lative intent  remaining  the  same,  the  law  remained  unchanged 
down  to  the  act  of  1869-70,  under  which  the  case  of  Frnwk 
V.  Noel  was  decided  by.  this  court.  22  Gratt.,  454.  And  in 
that  case  the  action  of  the  county  court  was  held  to  be  final  and 
conclusive.  That  the  said  county  court  had  a  discretion  which 
could  not  be  reviewed.  That  case,  however,  was  a  case  of  pro- 
hibition to  prohibit  the  circuit  court  from  reviewing  and  revers- 
ing the  order  of  the  county  court  granting  a  license  to  the 
applicant,  upon  the  motion  of  a  stranger.  Still,  wliile  the 
opinion  is  very  meager,  we  are  left  to  conclude  that  the  ground 
of  the  decision  was  the  same  as  that  upon  which  the  decision  in 
the  Yeager  case  rested — that  the  discretion  of  the  county  court 
once  exercised  could  not  be  reviewed  at  the  instance  of  anif  per- 
son, but  was  final  and  conclusive,  whether  granting  or  refusing 
the  license. 

Before  the  act  of  1869-70.  under  which  the  case  of  French  v. 
Noel  was  decided,  the  county  court  was  constituted  of  justices  of 
the  peace  since  1850,  elected  by  the  qualified  voters  from  each 
magisterial  district  in  the  county.  But  since  that  time,  under 
the  constitution  now  in  force  in  this  state,  and  which  was  ratified 
in  the  said  year  1869,  the  county  court  has  been  held  by  a  single 
judge,  not  elected  by  the  people,  but  by  the  legislature;  and  iu 
the  acts  of  the  legislature  subsequently  passed,  we  find  the  law 
changed  from  its  ancient  form  in  this  respect,  and  the  language 
with  which  we  have  now  grown  familiar  in  this  opinion- — wliich 
vested  an  unlimited  discretion  in  the  county  court,  which  left 
that  court  to  do  what  it  might  think  Jit,  or  be  of  opinion  to  do — 
has  disappeared.  We  find  the  law  amended  so  as  to  provide 
that,  '^upon  said  court  being  satisfied,  after  hearing  testimony 
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for^  and  if  any  should  be  offered,  against  the  applicatioD,  the 
said  license  shall  be  granted/'  See  Acts  I87I772,  Code  1873, 
chapter  34,  section  24.  No  longer  leaving  an  unlimited  discre- 
tion in  the  countjc  court  upon  the  subject,  but  making  it  man- 
datory, providing  that  the  court  shall  hear  and  decide  upon 
testimony  adduced  before  it,  and  if,  upon  this  testimony,  the 
court  is  satisfied — that  is,  if  it  is  proved — that  the  applicant  is 
a  person  of  good  character,  and  the  place  suitable,  then  the 
county  court  shall  grant  the  license.  Suppose  under  this  law 
the  county  court  had  refused  the  license  when  the  applicant 
brought  himself  within  its  requirements,  when  the  legislature 
made  it  thus  mandatory  upon  the  county  court  to  grant  the. 
license,  and  that  court  had  rendered  an  erroneous  decision,  did 
not  the  party  aggrieved  have  redress  in  the  appellate  court,  as 
the  law  then  stood?  Why  would  not  an  appeal  lie  in  such  case, 
under  the  law  last  cited,  to  the  circuit  court,  upon  a  writ  of  error 
and  supersedeas,  under  the  general  law?  The  court  was  re- 
quired to  do  a  judicial  act,  to  decide  upon  evidence,  and  why 
would  not  an  appeal  lie  to  the  circuit  court  to  correct  an  erro- 
neous decision?  Certainly,  not  for  the  reasons  assigned  in 
Yeager's  case,  that  the  county  court  had  an  unlimited  discretion 
to  do  as  it  might  deem  fit;  that  could  not  be  contended  under 
this  law.  But  the  legislature  has  shown  no  disposition  to  re- 
trace its  steps,  and  by  the  act  of  1876-77  we  find  that  it  not 
only  so  required  the  county  court  to  act  upon  the  testimony, 
but  it  provides  also:  "If  the  county  court  shall  refuse  to  grant 
the  application,  the  party  aggrieved  may,  during  the  term  at 
which  such  refusal  is  entered,  appeal  to  the  judge  of  the 
circuit  court  of  said  county,  in  term* time  or  vacation,  and 
the  judge  thereof  shall  take  cognizance  of  such  appeal, 
and  may  grant  the  license  xipon  the  terms  required  by  this 
act/'  And  by  the  act  of  April  1st,  1879,  it  was  provided  in 
similar  terms,  and  the  circuit  court  was  authorized  to  order  the 
county  court  to  grant  the  license.  The  act  of  1879-80  was 
identical  with  this,  except  that  the  circuit  court  was  authorized 
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to  grant  the  license  without  any  order  to  the  county  court.  The 
act  of  1881-2,  supra,  is  the  same,  except  that  the  word  "shall" 
is  stricken  out  and  the  word  "  may  "  inserted  in  its  stead.  And 
it  is  earnestly  contended  here  that  the  change  of  this  word  has 
remitted  the  whole  subject  to  the  unlimited  discretion  of  the 
county  court,  which  is  to  be  found  in  the  old  laws  of  this  com- 
monwealth. An  inspection  of  the  law  quickly  refutes  this 
assumption.  The  county  court  is  not  only  required  to  hear  and 
decide  upon  the  evidence  in  the  case,  but  if  the  county  court 
should  refuse  to  grant  the  license,  then  the  party  aggrieved  is 
allowed  an  immediate  appeal  to  the  circuit  court,  in  term  time  or 
vacation.  An  unlimited  discretion  could  not  long  survive  before 
such  a  provision.  It  is  not  known  to  the  court  what  the  object 
of  the  legislature  was  in  striking  out  the  word  "shall*'  and  in- 
serting the  word  "may."  An  inspection  of  the  act  shows  that 
it  was  provided  that  the  "county  court  shall,"  and  the  "circuit 
court  may,"  grant  such  license.  It  may  have  been  changed  for 
uniformity  ;  it  may  have  been  changed  to  rebut  the  presumption 
that  the  circuit  court  had  any  more  an  unlimited  discretion  than 
the  county  court.  That  the  change  of  this  word  did  not  change 
the  character  of  the  duty  required  of  the  county  court  is  obvious, 
for  the  right  of  immediate  review  is  provided  for,  which  would 
have  been  useless  if  there  was  an  ulimited  discretion  which 
could  not  be  reviewed  at  all. 

The  word  "may"  is  sometimes  construed  as  permissive  and 
sometimes  as  mandatory.  It  is  always  construed  as  mandatory 
when  a  positive  duty  is  imposed — when  third  persons  have  a 
claim  that  the  act  shall  be  done.  When  a  statute  confers  an 
authority  to  do  a  judicial  act  in  a  particular  case,  it  is  imperative 
on  those  so  authorized  to  exercise  authority  when  the  occasion 
arises.  In  such  cases  the  word  "  may  "  is  not  used  to  give  a  dis- 
cretion, but  to  confer  a  power  upon  the  court,  and  the  exercise  of 
such  power  depends  not  upon  the  discretion  of  the  court  or 
judge,  but  upon  the  proof  of  the  particular  case  out  of  which 
such  power  arises.  Sedgwick  on  Construction  of  Statutes,  375. 
Vol.  Lxxvn — 85 
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And  80  in  the  case  in  hand,  what  is  meant  by  "  may  grant," 
either  as  applied  to  the  county  court  or  the  circuit  court,  is  that 
such  court  shall  have  the  power  to  grant,  the  jurisdiction  to 
grant,  such  license,  and  the  authority  thus  conferred  must  be 
exercised  if  the  case  be  properly  made  out  by  a  party  interested. 

It  is  not  an  arbitrary  discretion  vested  in  the  judge  of  the 
court,  but  a  judicial  discretion,  subject  to  be  reviewed  in  an 
appellate  court.  This  question  has  been  several  times  before 
this  court  since  the  change  in  the  policy  of  the  legislature  which 
we  have  considered  above.  In  the  case  of  Leighton  v.  Maury, 
reported  in  76  Virginia  Reports,  page  865,  the  act  of  assembly 
was  the  subject  of  elaborate  review.  In  that  case  the  court  says: 
"When  the  legislature  made  it  mandatory  upon  the  county 
court  to  grant  the  license  in  a  given  case,  and  authorized  an 
appeal  in  case  of  refusal,  it  made  it  equally  mandatory  upon  the 
circuit  court  to  grant  the  license ;  and  if  the  latter  court  renders 
an  erroneous  decision  it  is  difficult  to  understand  why  the  party 
aggrieved  may  not  have  redress  in  this  court."  Such  redress,  it 
is  evident,  could  not  be  had  here  except  under  the  general  law, 
for  there  is  no  other  law  giving  this  court  any  concern  with  the 
subject.  And  if  by  the  general  law  this  case  may  be  appealed 
from  the  circuit  court,  why  under  the  general  law  may  this  case 
not  be  appealed  from  the  county  court  to  the  circuit  court  ?  It  is 
the  same  case  in  each  court,  it  concerns  the  same  subject  matter 
and  the  same  party.  If  appeals  lie  from  the  county  court  to  the 
circuit  court  to  correct  erroneous  judgments,  why  not  in  this  case 
if  there  is  an  erroneous  judgment  ? 

But  it  is  contended  in  the  argument  that  when  the  statute 
gave  the  right  of  immediate  appeal  to  the  circuit  court,  either  in 
term  time  or  vacation,  it  took  away  by  implication  such  right  of 
appeal  under  the  general  law  upon  errors  assigned,  and  that  it 
also  abolished  the  jurisdiction  of  this  court  to  review  the  circuit 
court  in  the  premises,  a  jurisdiction  which  had  been  repeatedly 
taken  and  held  by  this  court  in  similar  cases ;  and  that  no  ex- 
press words  of  revocation  were  necessary;  that  the  granting  the 
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right  of  immediate  appeal  to  the  circuit  court  deprived  this 
court  of  this  jurisdiction.     Is  this  so  ? 

This  court,  in  passing  upon  this  question  in  the  cases  of  ex 
parte  Bibb  and  ex  parte  Porterfield,  said,  speaking  of  this  right 
of  immediate  appeal,  and  also  of  the  right  to  the  appeal  upon 
errors  assigned:  "The  petitioner  had  two  remedies  by  which 
to  correct  the  supposed  errors  of  the  county  court.  He  might, 
under  our  general  law  respecting  appeals,  writs  of  error  and 
supersedeas^  (Code  1873,  chapter  one  hundred  and  seventy- 
eight,  section  two,)  have,  upon  bill  of  exceptions  taken  at  the 
trial  in  the  county  court,  applied  to  the  circuit  court,  or  judge 
thereof  in  vacation,  for  a  writ  of  error,  or,  under  the  act  of 
1879-'80,  (exactly  the  same  law  as  the  present  upon  this  point,) 
he  had  an  appeal  of  right  from  the  judgment  of  the  county 
court  to  the  circuit  court.  The  parties,  therefore,  had  two  reme- 
dies, writs  of  error  and  appeal  of  right.  Though  they  differ  in 
their  nature,  the  object  in  each  is  the  same.  The  party  com- 
plaining had  a  right  to  resort  to  either  for  redress  of  alleged 
grievances."  This  case  has  not  been  reported.  And  this  court ' 
held  the  same  upon  the  question  of  jurisdiction  in  the  case  of 
Chalmers  an»i  others  v.  Funk  &  Son,  upon  appeal  from  the  cir- 
cuit court  of  Roanoke  county,  at  the  Wytheville  term,  1882, 
reported  in  76th  Virginia  Reports,  page  717. 

Id  the  case  of  Leighton  v.  Maury,  supra,  this  court  main- 
tained the  same  ruling.  That  case  was  upon  appeal  by  the  ap- 
plicant for  license,  and  the  court  said :  "  Statute  declares  that  a 
person  who  is  a  party  to  any  civil  case,  in  which  there  is  a  final 
judgment,  decree  or  order,  may  present  his  petition  for  an  ap- 
peal, writ  of  error,  or  supersedeas.  It  will  be  understood,  of 
course,  that  when  a  mere  pecuniary  matter  is  involved,  the  sub- 
ject of  controversy  must  be  $500  or  upwards.  This,  however,  is 
not  a  case  of  that  sort ;  no  mere  pecuniary  matter  is  involved. 
It  is  a  final  judgment  or  order  in  a  civil  case  touching  the  exer- 
cise of  a  right  or  privilege  conferred  by  an  act  of  the  legisla- 
ture.   It  is  covered  by  the  express  terms  of  the  statute  already 
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cited  relating  to  appeals,  &c.,  and  the  right  to  appeal  can  only 
be  taken  away  by  express  enactment  or  by  implication  equally 
plain.  We  are  therefore  of  opinion  that  an  appeal  of  right  lies 
from  the  county  court  to  the  circuit  court  whenever  the  license 
is  refused ;  and  if  the  circuit  court  also  erroneously  refuses  the 
license,  the  decision  is  the  subject  of  review  by  this  court  upon 
appeal,  or  writ  of  error  and  supersedeas^  as  in  other  cases." 

Now,  we  will  remark  here,  that  the  same  reasoning  which 
maintained  the  right  of  appeal  or  writ  of  error  from  the  circuit 
court,  under  the  general  law,  applies  with  equal  force  to  the 
right  of  appeal  or  writ  of  error  to  that  court  from  the  county 
court.  In  the  same  case  this  court  said:  "  Whether  the  person 
who  enters  himself  a  party  defendant,  and  resists  the  appli- 
cation, is  equally  entitled  to  an  appeal,  is  a  question  we  are  not 
called  upon  to  decide  here."  But,  proceeding  in  the  case,  the 
court  said:  "Another  question  is,  however,  presented  for  our 
consideration.  As  has  been  already  stated,  William  F.  Maury 
entered  himself  as  a  defendant  both  in  the  county  and  circuit 
'  courts,  and  opposed  the  application  for  a  license.  *  ♦  *  * 
It  was  a  matter  in  which  he  was  personally  interested,  and  one 
in  which  every  citizen  is  more  or  less  concerned.  Mr.  Maury 
liaving  been  a  party  on  the  record  in  the  circuit  court,  it  was  com- 
petent for  him  to  appear  and  defend  in  this  court,  and  he  ought 
properly  to  have  been  served  with  process  upon  the  appeal,  writ 
of  error  and  supersedeas.  ♦  *  *  In  all  these  cases,  a  person 
making  himself  a  party,  however,  renders  himself  liable  for 
costs,  and  may  recover  costs  as  in  other  cases." 

So  that  the  court  in  that  case  does  substantially  declare  the 
right  of  a  person  who  contests  the  granting  of  the  license  to 
appeal,  for  it  would  seem  that  if  a  person  once  of  right  be- 
comes a  party  in  interest,  he  is  included  in  the  general  terms  of 
the  statute  concerning  appeals.  But  this  question  coming 
directly  before  this  court  in  the  case  of  Ailstock  v.  Fa^e,  ante 
page  386,  this  court  overruled  the  said  Leighton  case  on  that 
point.     In  the  said  case  of  Ailstock  v.  Page,  the  court  said: 
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"Several  interesting  questions  are  raised,  only  one  of  which, 
however,  in  the  view  we  take  of  the  case,  is  it  necessary  for  us 
to  decide.  That  question  is  this :  "  Did  the  circuit  court  have 
jurisdiction  to  award  a  writ  of  error  apd  supersedeas  in  this 
case?'' 

The  application  for  a  license  had  been  granted  in  that  case 
by  the  county  court,  and  the  contestant,  upon  the  authority  of 
the  Leighton  case,  supra,  had  obtained  a  writ  of  error  from  the 
circuit  court,  and  in  this  court  the  case  was  prohibition  against 
the  circuit  court  upon  the  petition  of  the  applicant  for  the 
license;  and  this  court  held  that  the  contestant  had  no  right  of 
appeal,  or  writ  of  error  and  supersedeas,  and  so  much  of  the 
Leighton  case  as  was  in  conflict  with  that  decision  was  declared 
to  be  overruled.  That  case  did  not  concern,  nor  in  any  way 
apply  to,  the  questions  in  this  case.  That  was  a  case  where  the 
contestant  appealed  to  the  circuit  court,  and  the  applicant 
was  not  aggrieved  by  the  order  of  the  court,  as  his  license 
had  been  granted.  This  is  a  case,  as  we  have  seen,  where 
the  applicant  was  denied  his  license,  and  applied  to  the' 
circuit  court  for  a  writ  of  error  and  supersedeas,  which 
was  denied.  And  yet  it  is  earnestly  contended  in  argu- 
ment here  against  the  applicant,  that  the  case  of  Ailstock 
V.  Pa^e  determined  the  question  here.  Nothing  concern- 
ing the  applicant  was  within  the  submission,  as  we  have 
seen  in  that  case,  and  this  court  expressly  declared  its  pur- 
pose to  decide  only  one  question,  and  that  the  question 
whether  the  contestant  could  appeal.  We  think  the  court  in 
the  Ailstock  case  rightly  decided  that  the  contestant  had  no 
right  of  appeal.  There  is  no  authority  in  the  statutes  for  the 
contestant  to  make  himself  a  party ;  it  is  not  a  case  in  which  he 
has  an  interest  such  as  entitles  him  to  be  made  a  party  to  the 
case,  and  thus  to  come  within  the  terms  of  the  statute.  And 
this  view  is,  we  think,  sustained  by  the  case  of  the  Supervisors 
of  Culpeper  v.  GorreU^  20  Grattan.  In  that  case,  when  Joseph 
B.  GJorrell  and  seven  others  came  in  to  object  to  the  public  con- 
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demnation  of  land,  this  court  said :  ^^  It  is  not  pretended  that 
the  said  exceptants  had  any  interest  in  the  lands  condemned, 
and  from  what  has  already  heen  said  it  must  be  manifest  that 
the  said  exceptants  ha^  no  right  to  become  parties  to  the  said 
proceedings.  We  are  of  opinion  that  the  circuit  court  had  no 
jurisdiction  to  award  a  writ  of  error  and  supersedeas  for  two 
reasons :  First.  Because  the  said  exceptants  were  not  parties 
to  the  said  judgment,  nor  to  the  proceedings  in  which  ft  was 
rendered.  *  *  *  It  is  well  settled  that  a  person  who  is  not 
a  party  to  a  proceeding  in  which  the  judgment  of  the  court 
below  complained  of  was  rendered  cannot  obtain  a  supersedeas 
to  such  judgment.  The  word  "  person"  in  the  law  giving  the 
right  to  obtain  an  appeal,  writ  of  error,  or  supersedeas  has 
been  construed  to  mean  "party,"  and  the  word  "party"  is, 
itself,  also  used  in  the  law :  '  Any  person  who  is  a  party  to  any 
case'  is  a  part  of  the  language  of  the  law.  Acts,  1869-70,  p. 
221 ;  1  Rob.  Practice,  n.  p.  656,  657,  and  the  cases  cited,  espe- 
cially Sayre  v.  Grymes,  1  Hen.  &  Mun.,  404  ;  Wingfield  v.  Cren- 
shaWy  3  Hen.  &  Mun.  245 ;  and  Hokomb  v.  Pureed,  1  Rob.  Pr. 
supra,  *  ♦  *  A  person  must  not  only  be  a  party  to  the 
proceeding  in  the  court  below,  but  he  must  also  be  aggrieved 
by  the  judgment  rendered  therein  to  entitle  him  to  obtain  a 
supersedeas  to  such  judgment." 

In  the  Ailstock  case,  we  might  in  like  manner  say  as  the  court 
said  in  that  case,  the  parties  seeking  to  appeal  were  not  parties ; 
their  mere  offer  to  become  so  did  not  make  them  parties ;  they 
were  not  entitled  to  be  made  parties.  Any  indirect  interest 
they  may  have  had  in  the  subject  as  citizens,  tax-payers,  and 
land-holders  of  the  county  was  not  sufficient  to  make  them, 
parties  ;  there  is  no  authority  in  the  law  to  make  them  parties, 
and  without  such  authority  they  cannot  be  made  so.  And  this 
court  correctly  held  in  the  said  case  of  Ailstock  v.  Page  that 
they  had  no  right  to  ask  for,  and  the  circuit  court  no  right  or 
jurisdiction  to  award  to  them,  a  writ  of  error  and  supersedeas. 

But  that  case  does  not  apply  to  or  affect  this  case.     As  we 
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have  seen^  this  case  affects  the  rights  of  the  applicant,  who  is  a 
party  directly  in  interest,  and  comes  within  the  letter  of  the 
statute.  So  we  are  of  opinion,  for  the  reasons  herein  stated, 
that  the  right  of  appeal  during  the  term  to  the  circuit  court  in 
term  time  or  vacation,  does  not  t^ke  away  or  impair  the  right  of 
appeal,  writ  of  error,  and  supersedeas^  which  existed  before ; 
such  a  right  could  only  be  taken  away  by  express  enactment  or 
implication  equally  plain  ;  and  both  remedies  exist,  and  either 
may  be  used  by  the  applicant.  And  the  circuit  court  erred  in 
deciding  that  the  right  of  appeal  upon  errors  to  the  circuit  court 
had  been  taken  away  by  the  said  statute.  And  the  said  ruling 
of  the  circuit  court  is  reversed  and  annulled.  And  it  appearing 
to  the  court  from  the  record  in  these  cases  that  the  parties  ap- 
plying for  the  license  brought  themselves  within  the  terms  of 
the  law,  as  appears  by  the  evidence,  they  were  entitled  to  have 
the  license  according  to  the  terms  of  their  application.  The 
judgment  of  the  county  court  refusing  them  license  is  erroneous 
and  must  be  reversed  and  annulled,  and  these  cases  remanded 
to  the  county  court  of  Montgomery,  with  directions  to  grant  the 
license  in  each  case.  This  court  does  not  express  any  opinion 
upon  the  policy  of  the  law  under  consideration.  The  wisdom 
and  propriety  and  policy  of  the  law  is  a  matter  which  comes 
wholly  within  the  legislative  province,  and  all  that  has  been 
said  upon  that  subject  in  the  argument  in  these  cases  would  be 
more  properly  addressed  to  the  legislature. 

Fauntlbroy  and  Eichardson,  J.*s,  concurred  in  the  opinion. 

Lewis,  P  ,  and  Hinton,  J.,  dissented. 

The  judgment  is  as  follows: 

The  court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid  and  the  arguments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing  and  filed  with  the 
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record,  that  the  circuit  court  erred  in  refusing  a  writ  of  error 
and  supersedeas  to  the  judgment  of  the  county  court  herein,  and 
that  the  said  county  court  erred  in  refusing  to  the  applicant, 
Lester,  a  license  to  sell  liquor,  &c.  It  is,  therefore,  considered 
by  the  court,  that  the  said  judgment  of  the  county  court  be  re- 
versed and  annulled.  And  this  court,  proceeding  to  render  such 
judgment  as  the  said  circuit  court  ought  to  have  rendered,  it  is 
considered  by  the  court  that  the  plaintiff  in  error  have  a  license 
to  keep  a  bar-room  and  to  sell  wine,  &c.,  at  Central  Hotel,  in 
Christiansburg,  Va.  And  this  case  is  remanded  to  the  said 
county  court  of  Montgomery,  with  instructions  to  grant  to  the 
said  plaintiff  in  error,  James  L.  Lester,  such  license  forthwith. 
Which  is  ordered  to  be  certified  to  the  said  county  court  of 
Montgomery. 

Similar  judgments  were  rendered  in  ex  parte  Stone  and  in 
ex  parte  Wilson. 

Judgments  reversed. 
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ftauntan. 

KiRBY  V.  The  Commonwealth. 
September  13th,  1883. 

1.  Criminal  Practice — Evidence^Res  gesta. — The  admissibility  of  decla- 

rations of  the  injured  party  as  part  of  the  res  gestce^  depends  on  whether 
or  not  they  were  made  recently  after  the  injury,  before  sufficient  time 
had  elapsed  for  the  fabrication  of  a  story. 

2.  XjyEM.—Idem^ Examination  of  accused.— Codi^  1873,  chapter  195,  section 

twenty-two,  provides  that  *'  in  a  criminal  prosecution,  other  than  for  per- 
jury, or  an  action  on  a  penal  statute,  evidence  shall  not  be  given  against 
the  accused  of  any  stateifient  made  by  him  as  a  witness  upon  a  legal 
examination.'*  Therefore,  evidence  that  the  statements  of  witnesses  for 
the  accused  conflict  with  the  testimony  of  the  accused  as  delivered  on 
his  examination  as  a  witness  at  a  former  trial,  is  inadmissible. 

3.  Idem— Idem— Idem — Case   at  bar. — In    M.'s    store,    at    night,  a    man 

entered,  and  suddenly,  without  apparent  provocation,  shot  M.  through 
the  head.  M.  exclaiming,  "  You  have  killed  me,"  ran  out  at  the  door, 
around  the  house,  to  the  door  of  another  room  in  the  same  house,  oc- 
cupied by  R..  which  door  was  eighty  feet  from  the  point  in  the  store  at 
which  he  was  shot.  Upon  being  admitted  he  said :  "  I  am  shot ;  Wil- 
liam Kirby  has  shot  me."  Not  more  than  two  minutes  elapsed  between 
the  shooting  and  this  declaration.  At  a  former  trial  accused  testified  as 
a  witness  in  his  own  defence.  At  the  succeeding  trial  he  did  not.  Evi- 
dence was  introduced  by  the  commonwealth  to  prove  that  statements 
made  at  this  trial  by  witnesses  for  the  defence  were  in  conflict  with  the 
testimony  of  the  accused  at  the  former  trial. 
Held: 

1.  The  declarations  of  the  injured  party  were  admissible  as  evidence 

as  part  of  the  res  gestcB,  Under  the  circumstances,  it  is  un- 
reasonable to  suppose  that  there  was  time  or  capacity  to  fabricate 
a  story. 

2.  The  evidence  to  prove  conflict  between  the  testimony  of  accused 

at  the  former  trial,  and  the  statements  of  witnesses  for  the  defence 
at  the  last  trial  being  objected  to,  was  inadmissible. 
Vol.  lxxvii — 86 
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Error  to  judgment  of  circuit  court  of  Albemarle  county,  ren- 
dered Ist  February,  1883,  affirming, judgment  of  county  court  of 
said  county,  sentencing  William  Kirby,  the  plaintiflF  in  error,  to 
confinement  in  the  state  penitentiary  for'  the  term  of  ten  years; 
said  Kirby  having  been  found  guilty  upon  an  indictment  for 
maliciously  shooting,  with  intent  to  kill,  one  Stephen  D.  Mayo. 

The  facts  and  points  raised  are  fully  stated  in  the  opinion  of 
the  court. 

Frank  Gilmer,  and  James  L.  Gordon,  for  the  prisoner. 

Exception  number  one  is  taken  upon  the  admissibility  of  the 
testimony  of  one  Truman  Richardson,  as  to  what  Stephen  D. 
Mayo  said  to  him  as  to  who  shot  him  (Mayo)  on  the  night  in 
which  he  was  shot,  after  putting  his  hand  to  his  head  and  say- 
ing, "  Oh  ray,  you  have  killed  me,'*  walking  eighty  feet  out  of  a 
dark  room  from  where  he  was  shot,  around  to  Richardson's  room, 
knocking  several  times  at  the  door  of  Richardson's  room,  calling 
to  Richardson,  and  Richardson  had  finished  putting  on  his  pants, 
asked  who  was  there,  and  being  told,  opened  the  door,  let  him 
in  and  asked  who  shot  him.  No  one  save  Mayo  and  Richardson 
were  present  during  this  conversation.  All  of  this  took  place  in 
a  minute  or  a  minute  and  a  half  after  the  shooting,  as  near  as 
Mayo  could  judge,  and  not  in  the  presence  of  the  accused. 

1st.  It  is  not  a  part  of  the  res  gestce.  What  constitutes  a  part 
of  the  res  gestce  isva  question  long  supposed  to  be  governed  by 
no  fixed  rules  of  law,  but  left  to  the  sound  discretion  of  the 
court  in  each  case;  but  that  view  of  deciding  what  is,  and  what 
is  not  a  part  of  the  res  gestce,  is  no  longer  the  law,  but  is  to  be 
decided  by  fixed  rules  of  law  as  other  principles  of  evidence. 
Land  <&  Wife  v.  The  Inhabitants  of  Tyngshorough,  9  Cush.  36. 

Facts  which  constitute  the  res  gestce  must  be.  such  as  are  so 
connected  with  the  very  transaction  or  fact  under  investigation 
as  to  constitute  a  part  of  it.  Declarations,  to  be  a  part  of  the 
res  gestce,  must  be  made  at  the  time  the  act  is  done,  and  must  be 
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calculated  to  unfold  the  nature  of  the  act  as  obviously  to  con- 
stitute one  act.  1  Greenl.  Evi.,  10th  edi.,  sec.  108,  n.  1,  on  page 
2 ;  Haynes  v.  The  Commonioealth,  28  Gratt.  942. 

The  fact  that  Mayo  had  not  time  to  concoct  a  story  before  he 
told  Bichardson  who  shot  him,  is  not  a  test  of  what  is  the  res 
gestce.  Some  men  can  concoct  a  story  under  circumstances  that 
other  persons  could  not,  and  in  a  shorter  interval  of  time.  With 
such  a  test,  what  is  a  part  of  the  res  gestce  would  be  but  mere 
speculation ;  hanging  as  it  would  on  such  a  multitude  of  uncer- 
tainties. 

'*  The  cas^  of  Fields  v.  The  State,  reported  in  34  American 
Law  Reports,  476,  and  the  authorities  there  cited,  when  inter- 
preted in  connection  with  Haynes'  Case  in  28th  Grattan/'  do 
not  sustain  the  reason  given  for  overruling  this  exception.  No 
such  point  was  raised  or  appears  to  have  been  considered  by  this 
court  in  Haynes'  Case ;  and  in  Fields'  Case,  only  two  cases  are 
cited  to  sustain  such  a  principle.  Rex  v.  Foster,  6  C.  &  P.  325, 
and  Insurance  Co.  v.  Mosley,  8  Wall.  397.  This  last  case  was 
decided  by  a  divided  court,  and  the  very  court  that  decided  the 
Fields'  Case,  says  that  "  the  opinion  of  the  minority  is  the 
sounder  opinion  both  upon  principle  and  authority." 

A  witness  cannot  testify  as  to  the  name  of  a  person  from 
whom  the  person  injured  said  that  he  received  the  injury,  be 
the  interval  of  time  and  length  of  distance  ever  so  short  and 
made  to  the  first  person  met.  Such  evidence  would  be  mere 
declarations,  not  a  part  of  the  res  gestce.  1  Greenl.  Evi.,  10th  edi., 
sec.  102  and  n.  3;  Bacon  y.  The  Inhabitants  of  Charlton,  7  Cush. 
581 ;  Land  and  wife  v.  The  Inhabitants  of  Tyngsborough,  9 
Cush.  36 ;  The  Commonwealth  v.  Harwood,  4  Gray,  41 ;  Haynes 
V.  The  Commonwealth,  28  Gratt.  942. 

The  above  rule  is  enlarged  in  cases  of  rape  only  to  permitting 
proof  that  the  prosecutrix  made  a  complaint  of  being  outraged, 
but  not  the  particulars  nor  the  name  of  the  person  who  com- 
mitted the  outrage  on  her.  Broggie  v.  The  Commonwealth,  10 
Grat  722. 
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The  statement  made  by  Mayo  to  Richardson  was  mere  heresay 
or  secondary  evidence,  intended  to  bolster  up  Mayo's  statement. 

Here  the  best  evidence  had  been  produced.  A  statement  of 
the  same  facts  as  made  by  the  witness  Mayo,  is  proved  by  Rich- 
ardson to  have  been  made  to  him  before  the  trial.  Richardson's 
evidence  in  this  cause  is  merely  cumulative,  and  its  only  effect  is 
to  strengthen  what  Mayo  has  said  on  oath,  by  proving  what 
Mayo  said  when  he  was  not  on  oath.  Which  i.s  clearly  illegal. 
1  Greenl.  Evi.,  10th  ed.,  §  124,  n.  1,  American  Grim  Law ; 
Wharton's  notes,  4th  Rev.  ed.,  §  82;  1  Starkie  on  Ev.,  7th 
Amer.  ed.,  221;  33  Wend.  50;  Haynes  v.  The  Commonwealth, 
28  Grat.  942 ;  Broggie  v.  The  Commonwealth,  10  Grat.  822. 

Exception  number  two  was  taken  to  the  admission  of  the  evi- 
dence of  H.  B.  Burnley  of  what  William  Kirby  testified  to  on 
a  former  trial,  when  he  was  introduced  as  a  witness  in  his  own 
behalf,  and  after  Armstrong  and  Bagby  had  been  introduced  by 
the  accused  to  prove  where  he,  the  said  William  Kirby,  was  on 
the  night  of  the  3d  of  July,  1882,  and  the  said  Kirby  had  de- 
clined to  testify  in  his  own  behalf  on  this  trial.  The  evidence 
of  H.  B.  Burnley,  as  to  what  the  accused  had  stated  cus  a  witness 
in  a  former  trial,  was  illegal  and  indismissible  evidence. 

Prior  to  the  act  of  March  6th,  1882,  the  accused  coxild  not 
testify  on  a  trial  for  malicious  shooting  with  intent  to  maim, 
disfigure,  disable  and  kill ;  but  under  that  statute  "  the  accused 
(when  so  indicted)  may  be  sworn  and  examined  as  a  witness  in 
his  own  behalf"     Acts  of  1881-82,  chapter  228. 

The  law  was  not  further  extended  as  to  evidence  in  criminal 
cases  by  this  statute,  than  to  extend  the  privilege  to  the  accused 
to  testify  in  his  own  behalf  if  he  so  desired;  whilst  the  prose- 
cution stood  on  no  better  ground  than  it  did  before  its  passage. 

It  was  the  well  settled  law  of  England  long  before  the  sepa- 
ration of  the  American  colonies  from  the  mother  country,  that 
no  one  could  be  compelled  to  give  evidence  that  would  criminate 
himself  As  early  as  1776,  and  at  each  subsequent  constitu- 
tional convention  of  Virginia,  it  has  been  enacted  that,  nor  can 
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he  be  compelled  to  give  evidence  against  himself.  Virginia  Con- 
stitution, Article  1,  §  10. 

This  proyision  has  been  held  to  apply  to  cases  where  a  witness 
who  had  testified  before  a  coroner's  jury  under  a  statute  that 
provided,  *•  but  any  statement  made  by  such  person  as  such  wit- 
ness shall  not  be  used  against  him  in  any  prosecution  against 
himself" — that  said  witness  could  not  be  compelled  to  testify. 
CuUen  V.  The  Commonwealth^  24  Grat.  624. 

William  Kirby,  when  he  testified  on  the  former  trial,  was  a 
witness  upon  a  legal  examination,  although  he  testified  in  his 
own  behalf.  What  he  then  said  could  not  be  proved  by  H.  B. 
Burnley,  who  heard  him  testify ;  for  the  first  trial  was  not  for 
perjury  or  an  action  on  a  penal  statute,  which  are  the  only  two 
instances  where  statements  of  a  witness  in  a  legal  examination 
are  admissible  in  evidence  in  Virginia.  Acts  1878-79,  chapter 
10,  section  22,  Eev.  Grim.  Code. 

These  counsel  then  proceeded  to  discuss  their  exception  num- 
ber three,  as  to  the  sufficiency  of  the  evidence  to  warrant  the 
verdict. 

Attorney-General,  8.  F.  Blair,  for  the  commonwealth. 

It  is  objected  by  the  prisoner  that  the  declarations  of  Mayo 
are  not  part  of  the  res  gestce,  but  hearsay  and  secondary,  and 
made  in  the  absence  of  accused,  William  Kirby.  This  question 
this  court  is  called  on  now  to  determine. 

Mayo's  declarations  to  Bichardson,  although  made  in  the 
absence  of  his  fugitive  assailant,  were  so  intimately  and  closely 
connected  with  the  shooting,  as  to  become  a  part  and  parcel  of 
the  very  transaction  itself,  because — 

1st  The  distance  was  so  short,  only  eighty  feet. 

2d.  The  time  that  intervened  was  so  short,  only  one  minute, 
or  perhaps  one  and  a  half  minute. 

3d.  The  said  Mayo  could  not  in  that  short  distance  and  time 
have  fabricated  a  story. 
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The  foregoing  considerations  always  control  and  influence  a 
court  in  determining  whether  such  declarations  are  admissible 
as  part  of  res  gestce,  or  are  so  remote  in  distance  and  time  as  to 
amount  to  mere  hearsay.  If  ever  there  was  a  case  where  the 
doctrine  of  res  gestce  should  apply,  it  is  the  present  one. 

The  circumstances  are  so  knit  together  with  the  shooting  itself 
that  they  cannot  be  disconnected.  The  very  fact  that  Mayo's 
head  was  penetrated  by  a  ball  from  Kirby*s  pistol  of  itself,  pre- 
cludes the  idea  that  Mayo  was  in  such  a  condition  of  mind  as  to 
manufacture  such  a  story.  The  shock  to  his  system,  the  nature 
of  the  wound,  the  blood  running  over  his  face,  the  smoke  of 
Kirby^s  pistol  hardly  cleared  away,  all  render  absurd  the  sug- 
gestion that  Mayo  could,  under  these  circumstances,  concoct  a 
false  and  malicious  statement  The  truth  is,  the  interval  of 
time  was  so  short,  and  the  proximity  of  the  store  so  close,  and 
the  nature  of  the  wound  so  terrible,  that  the  statements  of  Mayo 
came  out  of  his  mind  without  thought,  reflection,  or  design. 
See  Wharton's  Criminal  Evidence,  section  262-3,  pages  183-4; 
section  296,  page  206,  and  notes;  Heath's  Case^  1st  Robinson's 
Reports,  785 ;  Poindexter's  Case,  33  Gratt ;  Bawlin's  Case,  1 
Leigh,  page  581 ;  1st  Greenleaf 's  Evidence,  section  807 ;  War- 
ren V.  State,  35  American  Reports,  745 ;  Honibeck  v.  State,  35 
American  Reports,  608,  and  cases  cited  there  by  Justice  Gil- 
more;  Field  V.  State,  34  American  Reports,  476.  This  latter 
case,  by  a  note  on  page  479,  discusses  the  whole  doctrine  of  res 
gestce.  In  the  case  of  Little  v.  Commonwealth,  25th  Gratt.  921, 
even  the  prisoner's  declarations  were  admitted  as  evidences  as 
part  of  the  res  gestce. 

The  supreme  court  of  the  United  States  adopted  the  same 
view  in  the  case  of  the  Insurance  Company  v.  Mosely,  8  Wallace, 
397.  Uayne's  Case,  28  Gratt.  944,  was  one  of  simple  larceny 
from  the  person,  not  robbery  and  attempted  murder.  There 
was  nothing  in  that  case  to  fix  the  interval  of  time;  it  simply 
states  that  the  prosecutor  went  a  few  doors  and  complained,  &c. 
He  does  not  in  terms  say  that  he  went  immediately.     He  was  so 
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asked,  but  in  his  answer  does  not  so  say.  A  man  who  lost 
property  might  make  up  a  lie  in  a  short  interval ;  not  so  with  a 
man  who  had  been  shot  through  the  head  with  a  pistol  ball. 

The  second  bill  of  exceptions  raises  the  question  of  the  right 
of  the  commonwealth  to  prove  on  the  trial  of  this  case  what 
Kirby,  the  prisoner  himself,  said  on  a  former  trial,  which  was 
utterly  at  variance  with  the  testimony  of  his  own  witnesses  on 
present  trial  by  whom  he  proposed  to  prove  an  alibiy  and  which 
also  materially  varied  from  what  these  same  witnesses  swore  to 
at  the  present  trial  on  the  same  point. 

It  is  well  established  that  a  prisoner  may  be  both  confronted 
and  impeached  by  his  answers  on  a  former  trial.  He  may  be 
discredited  or  impeached  in  the  same  way  as  any  other  witness. 
This  law  is  settled  by  numerous  cases.  State  v.  Clinton,  67 
Mo.  380,  or  29  American  Reports,  506.  This  case  declares  that 
a  prisoner  may  be  impeached  as  any  other  witness.  State  v. 
jffeoZe,  34  American  Reports,  263 ;  State  v.  Hardin,  46  Iowa, 
623;  26  American  Reports,  174;  State  v.  Eddinger,  70  Missouri 
545;  and  State  v.  Glass,  50  Wisconsin,  218,  also  reported  in  36 
American  Reports,  476  and  846,  seem  to  be  express  authority, 
and  almost  exactly  like  this  case.  Arnold's  Case,  38  American 
Reports,  185,  is  to  the  same  effect;  13  American  Reports,  88; 
20  Id.  688. 

The  evidence  of  the  prisoner,  on  a  former  trial  of  the  same 
case  was,  in  the  nature  of  admissions  and  confessions  on  oath, 
and  being  substantive,  independent  testimony,  like  all  other 
declarations  or  admissions  against  interest,  they  were  properly 
received  on  this  trial ;  surely  there  could  be  no  valid  objection  to 
its  admission.  It  was  but  the  statements  of  an  accused,  brought 
up  in  judgment  against  him,  as  can  be  done  in  all  cases  as 
declarations  or  admissions  against  interest.  Hamilton  v.  State, 
36  Ind.  280,  or  10  American  Reports,  22;  State  v.  Garrett,  ^1 
North  Carolina,  85,  or  17  American  Reports,  1. 

The  attorney-general  concluded  with  a  discussion  of  the  third 
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assignment  of  error,   viz:   the  sufficiency   of  the   evidence  to 
warrant  the  verdict. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  first  question  to  be  determined  relates  to  the  admissibility 
as  evidence  of  the  declarations  of  Mayo,  made  recently  after 
the  shooting  occurred,  to  the  witness,  Truman  Richardson.  The 
attorney-general  insists,  and  the  counsel  for  the  prisoner  deny, 
that  the  declarations  so  made  are  admissible  evidence  as  part  of 
the  res  gestce. 

It  appears,  that  on  the  night  of  the  3d  July,  1882,  a  man 
entered  the  store  of  Mayo  for  the  purpose,  as  he  avowed,  of 
making  some  small  purchases,  and  two  or  three  minutes  after 
entering  the  store,  without  any  notice  or  apparent  provocation 
whatever,  shot  him  through  the  head  with  a  pistol,  the  ball  en- 
tering at  the  corner  of  the  left  eye,  passing  through  his  head, 
and  lodging  under  the  skin  at  the  back  of  the  neck.  Imme- 
diately upon  the  firing  of  the  pistol.  Mayo  put  his  hand  to  his 
face,  felt  the  blood  running,  and  exclaimed,  "  Oh,  my !  you  have 
killed  me.'*  He  at  once  ran  to  the  door,  and  crying  "murder," 
walked  around  the  house,  in  the  dark,  to  the  door  of  Truman 
Richardson's  room,  in  the  same  house,  a  distance  of  eighty  feet 
from  the  point  in  the  store  at  which  he  was  shot.  He  knocked 
at  the  door,  which  was  opened  by  Richardson  as  soon  as  he  could 
rise  from  his  bed  and  put  on  his  pants,  and  the  door  being 
opened  he  fell  into  Richardson's  arms,  saying,  "  I  am  shot ; 
Wm.  Kirby  (meaning  the  prisoner)  has  shot  me."  At  the  time 
the  shooting  occurred,  Mayo  and  his  assailant  were  in  the  store 
alone,  and  immediately  thereafter  the  latter  fled.  It  does  not 
appear  that  more  than  two  minutes  elapsed  between  the  time  of 
the  shooting  and  Mayors  declaration  to  Richardson  that  the 
prisoner  had  shot  him.  At  the  trial  Richardson  was  exam- 
ined as  a  witness,  and,  against  the  objection  of  the  prisoner. 
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was  allowed  to  testify  as  to  the  declarations  made  to  him  by 
Mayo. 

We  think  the  testimony  was  properly  admitted  to  be  weighed 
by  the  jury.  In  cases  like  the  present  it  is  essential  to  the 
admissibility  of  the  declarations  of  the  injured  party  as  part  of 
the  res  geatce  that  they  be  made  recently  after  the  injury,  and 
before  sufficient  time  has  elapsed  for  the  fabrication  of  a  story. 
If  made  after  such  time  has  elapsed,  and  after  the  lis  mota  may 
be  supposed  to  exist,  they  are  no  part  of  the  res  gestce,  but  are 
merely  narrative  of  a  past  occurrence  or  hearsay,  and  are 
not  admissible  as  evidence.  Applying  this  test  to  the  present 
case,  it  is  plain  that  the  prisoner's  first  exception  is  not  well 
taken. 

Here,  the  declarations  in  question  were  not  only  made  recently, 
but  probably  within  two  minutes,  after  the  shot  was  fired.  And 
this,  taken  in  connection  with  the  declarant's  condition,  mental 
and  physical,  produced  by  the  unexpected,  unprovoked,  and,  as 
he  supposed,  fatal  shot  through  the  head,  repels  the  idea  that 
his  declarations  were  fabricated.  Indeed,  under  the  circum- 
stances disclosed  by  the  record,  it  is  hardly  reasonable  to  suppose 
that  they  could  have  been  fabricated,  as  both  the  time  and  capa- 
city for  reflection  were  wanting.  HilVs  Case,  2  Gratt.  594. 
Nor  is  there  anything  decided  in  Haynes'  Case,  28  Gratt.  942, 
relied  on  by  counsel  for  the  prisoner,  inconsistent  with  these 
views.  That  was  a  prosecution  for  larceny,  anH  it  was  there 
held  that  the  declarations  of  the  prosecutor,  made  soon  after  the 
discovery  of  the  larceny  and  after  he  had  gone  to  the  house  of 
a  neighbor,  were  not  admissible.  The  case  in  its  nature  and 
circumstances  so  widely  differs  from  the  present  case  that  fiirther 
reference  to  it  need  not  be  made. 

The  second  question  relates  to  the  admissibility  of  the  testi- 
mony of  the  witness  Burnley.     Under  the  act  of  March  6,  1882, 
(Acts  of  Assembly  1881-82,  chapter  228,  page  238,)  the  prisoner 
was  a  competent  witness,  and  at  a  former  trial  of  the  case  testi- 
VoL.  Lxxvn — 87 
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fled  in  his  own  behalf.  A  t  the  second  and  last  trial,  and  after 
the  evidence  for  the  defence  had  been  introduced,  Burnley  was 
called  on  by  the  prosecution  to  prove  that  certain  statements 
made  by  the  defendant's  witnesses — Armstrong  and  Bagby — 
were  in  conflict  with  the  testimony  of  the  prisoner  as  delivered 
on  his  examination  as  a  witness  at  the  previous  trial.  The  court 
admitted  the  evidence,  and  the  prisoner  excepted. 

The  statute,  Code  1873,  chapter  195,  section  twenty-two,  pro- 
^    vides  that  "  in  a  criminal  prosecution  other  than  for  perjury,  or  an 
i^/f^S^»^ 'action  on  a  penal  statute,  evidence  shall  not  be  given  against  the 
^  ^T*^  accused  of  any  statement  m£tde  by  him  as  a  witness  upon  a  legal 
examination."     The  testimony  was,  therefore,  improperly  admit- 
ted.    And  as  for  this  error  the  judgment  must  be  reversed  and 
a  new  trial  awarded ;  the  questions  raised  by  the  third  and  last 
bill  of  exceptions,  respecting  the  suflSciency  of  the  evidence  to 
support  the  verdict,  need  not  be  considered. 

The  judgment  is  as  follows : 

This  day  came  again  as  well  the  plaintiff  in  error  by  his 
counsel,  as  the  attorney-general  on  behalf  of  the  commonwealth, 
and  the  court  having  maturely  considered  the  transcript  of  the 
record  of  the  judgment  aforesaid  and  the  arguments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  judgment  aflSrming  the  judgment  of  the 
county  court  of  Albemarle  county  is  erroneous,  in  that  the  said 
county  court  erred  in  admitting  the  evidence  of  the  witness, 
H.  B.  Burnley,  to  prove  statements  made  by  the  plaintiff  in 
error  in  his  examination  as  a  witness  on  the  former  trial,  as  set 
out  in  the  second  bill  of  exceptions.  Therefore  it  is  considered 
that  the  judgment  of  the  circuit  court  be  reversed  and  annulled ; 
and  this  court  now  proceeding  to  render  such  judgment  as  the 
said  circuit  court  ought  to  have  rendered,  it  is  further  considered 
that  the  judgment  of  the  said  county  court  be  reversed  and 
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annulled,  the  verdict  of  the  jury  be  set  aside,  and  a  new  trial 
awarded  the  plaintiff  in  error. 

Which  is  ordered  to  be  certified  to  the  said  county  court  of 
Albemarle  county. 

Judgment  reversed. 
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Taylor  v.  The  Commonwealth. 
September  13th,  1883. 

1.  Criminal    Practice — Adjournment  and  examinatiofis— Review, — All 

questions  concerning  the  adjournment  of  the  court  and  the  examination 
of  witnesses  lie  peculiarly  within  the  discretion  of  the  trial-court,  sub- 
ject, however,  to  review  as  in  other  cases. 

2.  \d^^— Adjournment  to  procure  attendance  of  witness. — Where  accused 

made  strong  effort  to  prove  alibi^  and  commonwealth  had  introduced 
all  its  evidence,  and  that  for  defence  had  been  concluded,  it  was  not 
improper  for  the  court  to  adjourn  from  3  o'clock  P.  M.  until  10  o'clock 
A.  M.  next  day,  to  allow  commonwealth  time  to  procure  the  attendance 
of  witnesses  to  rebut  the  evidence  of  alibi. 

3.  Idem — Evidence— Letter  describing  stolen  property. — A.  purchased  the 

stolen  horse  from  accused,  and  sold  it  to  F.,  who  received  a  letter,  so 
accurately  describing  the  horse,  that  F.  surrendered  it  to  the  owner.  It 
was  not  improper  to  allow  F.  to  testify  to  this  fact,  especially  after  the 
same  had  been  previously  established  by  other  witnesses  without  objec- 
tion from  accused. 

4.  Idem — Idem — Otvnership  of  stolen  property. — It  is  not  improper  to  per- 

mit the  ownership  of  the  stolen  horse  to  be  established  by  the  son  of 
the  owner,  the  latter  being  absent  from  the  state. 

5.  Idem — Evidence  certified— New  trial. — Where  the  evidence^  and  not  the 

facts  proved^  is  certified,  the  verdict  will  not  be  disturbed  unless  it  ap- 
pears wrong,  after  rejecting  all  the  parol  evidence  of  the  exceptor,  and 
giving  full  faith  and  credit  to  the  commonwealth's  evidence. 

Error  to  judgment  of  circuit  court  of  Rockbridge  county, 
rendered  10th  March,  1883,  affirming  the  judgment  of  county 
court  of  said  county,  rendered  18th  November,  1882,  sentencing 
David  H.  Taylor  cHiaa  Thomas  Whorley  to  confinement  in  the 
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state  penitentiary  for  the  term  of  four-and-a-half  years,  the  said 
Taylor  having  been  found  guilty  on  an  indictment  for  stealing 
a  horse. 

The  facts  and  the  points  raised  are  fully  stated  in  the 
opinion  of  the  court. 

John  H,  McCue,  for  the  prisoner. 

Attorney-General  Blair,  for  the  commonwealth. 

HiNTON,  J.,  delivered  the  opinion  of  the  court: 

Upon  the  trial  in  the  circuit  court,  the  accused  relied  upon  the 
same  assignments  of  error  upon  which  he  relies  in  this  court. 
Of  these,  the  second,  third  and  fourth  are  the  most  important. 
Taken  together  and  disconnectedly  from  the  special  facts  of  the 
case,  they  present,  for  the  consideration  of  this  court,  the  ques- 
tion whether  a  court  can,  in  any  case,  after  all  the  evidence  for 
the  commonwealth  has  been  introduced  and  the  testimony  for 
the  defence  has  been  concluded,  adjourn  a  case  over  from  one 
day  to  the  next  for  the  purpose  of  enabling  the  commonwealth 
to  procure  evidence  in  rebuttal. 

This  is  the  first  time,  so  far  as  we  are  aware,  that  this  question 
has  ever  been  before  this  court  for  its  adjudication,  and  we  have 
given  to  it  the  careful  consideration  which  its  gravity  and  im- 
portance demands.  We  fully  realize  the  dangers  attending  a 
decision  either  way.  On  the  one  hand,  if  we  hold  that  no  such 
discretion  is  vested  in  the  trial  court,  substantial  justice  will 
often  be  defeated,  and  the  guilty  be  set  free  to  enter  upon  a  new 
career  of  crime;  on  the  other  hand,  if  we  hold  that  the  power 
to  interfere  with  the  usual  course  of  trial  for  the  purpose  of  pro- 
curing such  testimony  does  exist  in  the  trial  court,  it  is  liable  to 
abuse  and  is  fraught  with  danger  to  the  proper  administration 
of  justice  from  the  unwise  and  injudicious  exercise  thereof 
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In  Livingston's  Case,  7th  Gratt  661,  Field,  J.,  in  delivering 
the  opinion  of  the  court,  whilst  not  speaking  directly  as  to  the 
power  of  a  court  to  adjourn  in  order  to  allow  the  attendance  of 
witnesses  to  he  secured,  but  to  the  point  whether  or  not  new 
testimony  or  new  witnesses  may  be  examined  after  a  case  has 
been  given  to  the  jury,  said  "whilst  we  have  no  hesitation  in 
saying  that,  as  a  general  rule,  after  a  cause  has  been  submitted 
to  a  jury,  it  is  improper  to  introduce  new  testimony  or  examine 
new  witnesses,  there  can  be  no  doubt  of  the  propriety  for  good 
cause  shown  of  admitting  new  testimony  or  the  examination  of 
new  witnesses.  But  in  allowing  this  to  be  done,  the  court  must 
exercise  a  sound  discretion.  When  the  circumstances  of  the 
case  make  it  necessary  and  proper  to  do  so,  the  court  ought  to 
permit  either  party  to  introduce  new  witnesses  and  new  testi- 
mony." 

In  HoweVs  Case,  Lomax,  J.,  said:  " The  reexamination  by  a 
party  of  his  own  witnesses,  after  a  cross-examination  by  the  ad- 
versary, in  order  to  obtain  evidence  as  to  new  matter,  seems  not  to 
be  allowable  in  the  practice  of  the  English  courts.  Roscoe's  Cr. 
Ev.  151.  Nevertheless,  it  is  stated,  even  there,  if  any  material 
question  has  been  omitted  in  the  examination  in  chief,  the  prac- 
tice is  to  suggest  it  to  the  court,  who  will  put  it  to  the  witness,  or 
decline  to  do  so,  at  its  discretion.  2  Russ.  Cr.  621 ;  also  2  Gabb. 
Cr.  L.  508.  It  would  seem,"  says  that  distinguished  judge, 
"a  most  unreasonable  rigor  in  the  rule  alluded  to,  if  it  shall  be 
enforced  so  as  to  defeat  justice,  because  of  the  accidental  omission 
of  counsel  at  the  regular  stage  to  examine  the  witness  as  to  this 
other  matter,  or  if  it  were  so  inflexible  as  to  preclude  the  exami- 
nation of  the  same  witness  as  to  matter  newly  discovered,  and 
which,  therefore,  could  not  have  been  searched  out  by  enquiries 
when  the  witness  was  first  upon  the  stand.  This  court  considers 
it  as  a  matter  resting  in  the  sound  discretion  of  the  court  to 
allow  a  relaxation  of  the  rule  whenever  the  purposes  of  justice 
are  thereby  to  be  promoted.*' 
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In  The  People  v.  Mather^  4  Wend.  249,  the  court  held  that  it 
was  a  matter  resting  in  the  discretion  of  the  court  before  whom 
a  trial  is  had  whether  or  not  to  permit  the  reexamination  of  a 
witness  after  the  lapse  of  a  day,  and  after  the  examination  of 
other  witnesses,  and  that  the  supreme  court  would  not  interfere 
with  the  exercise  of  such  discretion  except  in  a  very  flagrant 
case. 

In  Ligget  v.  Boyd^  3  Wend.  376,  it  was  held  that,  "after  the 
trial  of  a  cause  has  commenced  it  is  entirely  in  the  discretion  of 
the  court  to  delay  until  a  party  can  procure  the  attendance  of  a 
witness  who  is  absent  at  the  moment  he  is  called." 

In  Harris'  Cr.  Law,  392,  it  is  laid  down  in  so  many  words 
that  a  judge  may,  after  the  witnesses  for  the  prosecution  have 
been  all  examined,  adjourn  a  case  and  proceed  with  another,  if 
the  emergency  requires  it,  as  for  example  to  give  time  for  the 
production  of  something  essential  to  the  proof  or  for  the  witnesses 
to  arrive.     Wharton's  Cr.  PI.  and  Pr.,  section  718. 

Now,  whilst  none  of  these  citations  involve  the  precise  ques- 
tion before  us,  they  do  clearly  show  that  all  matters  in  regard  to 
the  adjournments  of  the  courts  and  the  examination  of  the  wit- 
nesses are  peculiarly  within  the  province  of  the  trial  court,  sub- 
ject, however,  to  review  as  in  other  cases.  And  this  being  so,  we 
think  the  court  did  not  err  when  it  adjourned  this  case  over  from 
3  o'clock  P.  M.  on  the  9th  day  of  November,  1882,  until  the  next 
morning  at  10  o'clock  A.  M.,  for  the  purpose  of  procuring  the 
attendance  of  the  three  witnesses,  Samuel  McGufBn,  D.  S.  Black 
and  Robert  Painter.  As  the  record  shows,  the  accused  had  made 
a  strong  effort  to  establish  an  alibi,  and  in  this  condition  of  the 
case  it  was  eminently  proper  for  the  commonwealth  to  introduce 
these  witnesses  to  prove  that  the  accused  was,  during  the  whole 
of  the  third  and  fourth  days  of  August,  1882,  the  days  on  which 
the  horse  was  stolen  and  sold,  at  places  widely  separated  from 
those  at  which  he  claimed  to  be  during  these  days,  and  so  rebut 
the  evidence  produced  to  prove  the  alibi. 
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The  next  assignment  of  error  which  we  shall  notice  is,  that 
one  J.  F.  Tompkins,  who  purchased  the  horse  from  one  Ander- 
son, to  whom  the  prisoner  had  sold  him,  was  permitted  to 
state  that  he  had  received  a  letter  from  E.  B.  Bosworth,  the 
owner,  describing  the  stolen  horse  so  accurately  that  he  had 
surrendered  it  up  as  the  property  of  said  Bosworth.  In  the  ad- 
mission of  this  testimony  we  perceive  no  error,  at  least,  to  the 
prejudice  of  the  prisoner.  In  the  circumstances  of  this  case,  it 
could,  at  most,  only  amount  to  a  statement  of  the  fact  that  the 
witness  had  been  satisfied  that  the  horse  was  stolen,  and  had 
delivered  it  up  to  the  rightful  owner ;  and  all  this,  as  it  appears 
from  the  record,  had  been  previously  established  by  the  testi- 
mony of  two  other  witnesses  without  objection  on  the  part  of 
the  prisoner.  It  is  impossible,  therefore,  that  it  could  have 
affected  the  case  of  the  accused  injuriously. 

The  fifth  assignment  of  error  is,  that  J.  E.  Bosworth,  and 
Tiot  E.  B.  Boaworthy  was  introduced  and  allowed  to  prove  that 
the  horse  alleged  to  have  been  stolen  was  the  property  of  E.  B. 
Bosworth.  This  was  entirely  proper.  J.  E.  Bosworth,  as  the 
record  shows,  was  the  son  of  E.  B.  Bosworth ;  he  was  thoroughly 
acquainted  with  the  horse  which  had  been  in  his  father's  pos- 
session for  eight  or  nine  years,  and  had  himself  put  it  in  the 
pasture  from  which  it  was  taken.  Under  these  circumstances  it 
was  entirely  competent  for  the  commonwealth  to  establish  the 
ownership  of  the  animal  by  the  son  in  the  absence  of  the  father, 
who  was  without  the  state  and  beyond  the  process  of  the  court. 

The  sixth  and  last  assignment  of  error  is,  that  the  court  re- 
fused to  set  aside  the  verdict  and  grant  the  prisoner  anew 
trial.  Upon  this  point  it  is  sufficient  to  say  that  we  are  not 
dissatisfied  with  the  verdict  as  it  is;  but  were  it  otherwise,  the 
evidence^  and  not  the  facts  proved^  having  been  certified,  this 
court,  under  its  well  established  rule,  could  not  reverse  the 
judgment  unless,  after  rejecting  all  the  parol  evidence  of  the 
exceptor,  and  giving  full  faith  and  credit  to  the  evidence  of  the 
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commonwealth,  the  decision  of  the  lower  court  still  app^red  to 
be  wrong.  Bead's  Case,  22  Gratt.  924 ;  BaccigcUupo's  Case^  33 
Gratt  811;  Dean's  Case,  32  Gratt.  912.  There  is  no  error  in 
the  judgment  of  the  county  court  or  in  the  judgment  of  the  cir^ 
cuit  court  of  the  county  of  Rockbridge,  and  the  judgment  of  the 
said  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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Baltimore  and  Ohio  Railroad  Company  v.  Koontz,  Treasurer. 

September  20th,  1883. 

1.  CoNSTiTVTioii'—Coun^ies^Tax'aHon—/^ailroads^Couniy  authorities  are 

not  authorized  by  the  constitution  of  this  state,  independent  of  the 
action  of  the  legislature,  to  assess  railroad  or  other  property  for  tax- 
ation and  county  levies  upon  it. 

2.  Legislature— Counties — Taxation— Railroads. — By  Acts  i879-'8o,  chap- 

ter 106,  section  i,  the  legislature,  for  the  first  time,  empowered  the 
supervisors  to  levy  a  tax  on  the  real  estate  of  railroad  companies,  whose 
roads  pass  through  their  county,  prescribing  that  such  tax  should  be 
equal  to  the  tax  imposed  upon  other  property  for  county  and  school 
purposes,  and  based  upon  the  assessment  per  mile  of  the  same  property 
made  by  the  state  for  its  purposes. 

3.  State   Assessment— G;««^   levy— Ultra  vires.— For  the   purpose^    of 

state  taxation  for  1881,  no  assessment  was  made  on  railroads  until  Sep- 
tember 28th,  1881,  when  the  railroads  in  the  county  of  S.  were  assessed 
by  the  board  of  public  works  at  |i5,ooo  per  mile.  Consequently  the 
assessment  at  f  5,000  per  mile  of  those  railroads,  made  July  25th,  1881,  by 
the  supervisors  of  that  county,  and  the  levy  of  taxes  thereon  for  that 
year,  was  ultra  vires  and  void. 

4.  Ideu— Idem  Subsequent  assessment  and  levy, — But  the  assessment  made 

April  17th,  1882,  by  the  supervisors  of  S.  county,  of  the  railroads  therein, 
at  |i5,ooo  per  mile,  and  the  levy  of  taxes  thereon  for  1881,  was  made  in 
pursuance  of  law,  and  was  valid. 

5.  Board'  of  Supervisors — Special  meetings.— Acts   i878-'9,  chapter    56, 

section  4,  provides  for  special  meetings  of  the  board  ;  and  chapter  58, 
section  6,  directs  the  board  at  the  meeting  in  July  of  each  year,  or  as 
soon  thereafter  as  practicable,  to  order  a  levy  upon  all  proi>erty  assessed 
with  state  taxes  within  the  county. 

Appeal  from  decree  of  circuit  court  of  Shenandoah  county, 
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rendered  September  15th,  1882,  in  a  sirit  wherein  the  Baltimore 
and  Ohio  Railroad  Company  was  plaintiff,  and  George  W. 
Koontz,  treasurer  of  said  county,  was  defendant. 

At  their  regular  meeting  on  26th  July,  1881,  the  board  of 
supervisors  of  Shenandoah  assessed  and  taxed  for  county  and 
school  purposes,  for  the  year  1881,  the  Strasburg  and  Harrison- 
burg branch,  the  Winchester  and  Harrisonburg  branch,  and  the 
Virginia  Midland  branch,  of  the  Baltimore  and  Ohio  railroad,  at 
$5,000  per  mile,  for  the  thirty-two,  three,  and  two  miles  they 
respectively  pass  through  the  county,  thirty-five  cents  per  mile, 
and  their  depots,  &c.,  at  |8,000,  thirty-five  cents  per  |100 ; 
making  an  aggregate  tax  of  |675.50. 

The  state  assessment  of  those  railroads  for  its  purposes  had 
not  then  been  made.  The  board  of  public  works  made  the 
assessment  on  28th  September,  1881,  as  of  1st  February,  1881, 
for  the  state  taxes  thereon  for  that  year. 

The  Baltimore  and  Ohio  Railroad  Company  paid  the  taxes  so 
assessed  and  levied  to  the  said  Koontz,  as  such  treasurer. 

Afterwards,  the  treasurer  having  been  notified  by  the  auditor 
of  public  accounts  in  December,  1881,  of  the  assessment  made 
by  the  board  of  public  works  of  those  railroads  at  |15,000  per 
mile,  called  the  attention  of  the  board  of  supervisors  of  his 
county  to  that  fact,  and  on  17th  April,  1882,  that  board  ordered 
the  treasurer  to  collect  taxes  for  county  and  school  purposes  for 
the  year  1881  from  the  Baltimore  and  Ohio  Railroad  Company 
on  its  said  branches,  assessed  at  $15,000  per  mile,  and  on  the 
said  depots,  &c.,  assessed  at  |8,000,  at  the  same  rate,  making  an 
^gg^egate  of  $1,975.50  on  the  whole,  but  to  give  credit  for 
$675.50  already  paid  on  same.  Accordingly,  the  treasurer 
levied  on  engine  No.  352,  the  property  of  the  company  found  in 
his  county.  Whereupon,  the  company  obtained  an  injunction 
from  the  circuit  judge  of  Shenandoah,  restraining  the  treasurer 
from  further  proceedings  until  further  order.  The  defendant 
answered..  Upon  hearing  the  cause,  the  single  question  was 
submitted :  "  Was  it  competent  for  the  board  of  supervisors  to 
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order  the  levy  of  April  17th,  1882,  after  the  treasurer  had  col- 
lected the  tax  on  the  said  railroad  levied  for  by  the  board  on  the 
25th  July,  1881,  as  in  the  bill  and  proceedings  mentioned?" 
Answering  that  question  affirmatively,  the  circuit  court  dis- 
solved the  injunction  with  costs.  From  this  decree  the  said 
company  obtained  an  appeal  and  supersedeas, 

Sheffey  &  Bumgardner,  for  the  appellant. 

Henry  C,  AUeUy  for  the  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court: 

Th^  record  of  the  proceedings  had  in  this  cause  in  the  circuit 
court  discloses,  that  the  board  of  supervisors  of  Shenandoah 
county,  at  their  regular  annual  meeting,  held  on  the  26th  of 
July,  1881,  as  authorized  by  law  (Session  Acts  1878-9,  page 
298,  section  6),  proceeded  to  make  their  regular  annual  general 
levy  for  county  purposes,  and  levied  a  tax  upon  the  real  and 
personal  property,  lying  within  the  limits  of  Shenandoah 
county,  belonging  to  the  Strasburg  and  Harrisonburg  railroad, 
the  Winchester  and  Strasburg  railroad,  and  the  Virginia  Mid- 
land railroad — the  said  railroad-*  being  operated  and  held  by  the 
Baltimore  and  Ohio  railroad  company,  under  a  lease  for  ninety- 
nine  years,  renewable  forever — and  fixed  the  rate  of  assessment 
upon  the  said  property  of  the  said  railroads  at  $5,000  per  mile. 
•  This  action  of  the  board  of  supervisors  of  Shenandoah  county 
was  thus  taken  prior  to  the  assessment  of  said  railroads  by  the 
board  of  public  works,  as  of  the  1st  day  of  February,  1881, 
which  said  assessment  was  made  on  the  28th  of  September, 
1881,  and  fixed  the  value  of  the  said  real  and  personal  property 
of  the  said  railroads  at  |15,000  per  mile  instead  of  |5,000  per 
mile. 

At  a  called  meeting  of  the  board  of  supervisors  of  Shenan- 
doah county,  held  in  the  courthouse  April  17th,  1882,  it  was 
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"Ordered,  that  the  county  treasurer  of  Shenandoah  county  col- 
lect from  each  of  the  railroads  within  the  said  county  the  sum 
of  fifteen  cents  on  each  |100  for  county  purposes,  ten  cents  for 
county  school,  and  ten  cents  for  district  school  purposes,  and 
ten  cents  for  road  purposes,  which  said  amounts  are  herehy  as- 
sessed upon  the  roadway  and  track,  depots,  depot-grounds,  and 
lots  and  station-buildings  of  the  railroad  companies,  as  follows: 
Strasburg  and  Harrisonburg  railroad,  thirty-two  miles,  at 
|15,000  per  mile,  $480,000;  depots,  depot-grounds,  lots,  station- 
grounds,  &c.,  |3,000.  Winchester  and  Strasburg  railroad, 
three  miles,  at  |15,000  per  mile,  |45,000.  Virginia  Midland 
railroad,  two  miles,  at  |15,000  per  mile,  $30,000;  depots,  depot- 
grounds,  station-buildings,  lots,  &c.,  $500.  It  is  further  or- 
dered, that  the  county  treasurer  of  Shenandoah  county  give 
credit  to  said  railroad  companies  for  the  amount  received  by 
him  from  the  same,  respectively,  under  said  order  of  July  25th, 
1881,  as  aforesaid,  in  making  his  collections  from  them  under 
this  order." 

The  execution  of  the  last  aforesaid  order  was  resisted  by  the 
complainants,  who  filed  their  bill,  praying  that  George  W. 
Koontz,  treasurer  of  Shenandoah,  county,  and  all  other  persons, 
should  be  restrained  from' all  proceedings  under  the  said  order 
until  the  further  order  of  the  circuit  court,  and  an  injunction 
was  awarded,  according  to  the  prayer  of  the  bill,  by  the  judge 
of  the  said  circuit  court  of  Shenandoah  county. 

To  this  bill  of  complaint  exhibited  against  Gteorge  W.  Koontz, 
treasurer  of  Shenandoah  county,  by  the  Baltimore  and  Ohio 
Railroad  Company,  in  the  circuit  court  of  Shenandoah  county, 
he  filed  his  demurrer  and  answer.  ^ 

At  the  September  term,  1882,  the  cause  came  on  to  be  heard 
upon  the  motion  of  the  defendant  to  dissolve  the  injunction; 
the  parties  agreeing  to  submit  the  naked  question  to  the  court, 
whether  it  was  competent  for  the  said  board  of  supervisors  to 
order  the  levy  of  April  17th,  1882,  after  the  aforesaid  action  of 
the  said  board  at  the  meeting  of  July  25th,  1881,  and  after  the 
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treasurer  of  said  county  had  collected  the  tax  levied  on  the  said 
railroad  at  that  said  meeting  of  July  25th,  1881. 

Upon  this  submission,  the  circuit  court  was  of  opinion  that 
the  levy  of  April  17th,  1882,  was  a  valid  and  legal  levy,  and 
dissolved  the  injunction  theretofore  granted,  and  dismissed  the 
bill  of  complainants  with  costs.  From  this  decree  of  the  circuit 
court  of  Shenandoah  county  an  appeal  is  had  to  this  court,  and 
the  simple  question  presented  by  the  record  is,  whether  the  board 
of  supervisors  of  Shenandoah  county  had  the  right  to  order  the 
levy  of  April  17th,  1882? 

The  Constitution  of  Virginia,  article  ten,  section  one,  provides 
that  "taxation,  except  as  hereinafter  provided,  whether  imposed 
by  the  state,  county  or  corporate  bodies,  shall  be  equal  and  uni- 
form, and  all  property,  both  real  and  personal,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  prescribed  by  law.*' 

This  court,  in  the  case  of  the  Virginia  and  Tennessee  Rail- 
road Company  v.  Washington  Coimtyy  30  Gratt.  471,  held  that 
the  board  of  supervisors  of  the  diflferent  counties  had  no  authority 
to  assess  the  property  of  railroads  within  their  limits  for  taxa- 
tion, as  no  provision  had  been  made  for  such  assessment  by  law. 
After  this  decision,  the  legislature,  by  the  act  of  February  27th, 
1880,  provided  for  the  taxation  of  railroad  companies  by  coun- 
ties for  county  and  school  purposes,  "  based  upon  the  assessment 
per  mile  of  the  same  property  made  by  the  state  for  its  pur- 
poses."    Acts  1879-80,  chapter  one  hundred  and  six,  page  82. 

Under  the  acts  of  March  27th,  1876,  as  amended  by  the  acts 
of  March  13th,  and  March  20th,  1877,  the  value  of  the  railroads 
was  assessed  for  taxation  for  state  purposes  as  of  the  first  day 
of  February,  1881,  on  the  28th  day  of  September,  1881;  and 
the  statement  of  the  amount  of  this  assessment  was  published  by 
the  auditor  of  public  accounts  on  the  22d  November,  1881,  as 
being  at  the  rate  of  1 15,000  per  mile.  By  the  constitution  and 
laws  of  Virginia,  the  boards  of  supervisors  of  the  different  coun- 
ties, in  making  their  assessments  for  county  purposes  for  the 
tax-year  beginning  on  the  fourth  Monday  of  July,  1881,  were 
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bound  to  base  their  assessment  upon  the  assessment  per  mile  of 
the  same  property  made  by  the  state  for  state  purposes  as  of  Feb- 
ruary 1,  1881.  The  assessment  of  railroads  for  the  purposes  of 
state  taxation  for  the  year  1881  was  delayed  until  September 
28th,  1881;  and  consequently  the  assessment  of  |5,000  per  mile, 
made  at  the  meeting  of  the  board  of  supervisors  July  26th, 
1881,  was  idtra  vires,  being  in  the  teeth  of  the  constitution  and 
laws,  and  therefore  void.  The  law  of  Virginia,  Acts  of  Assem- 
bly 1878-'9,  chapter  fifty-six,  section  four,  provides  for  special 
meetings  of  the  board  of  supervisors ;  and  by  the  sixth  section 
of  chapter  fifty-eight  of  Acts  1878-9,  the  board  of  supervisors 
of  each  county,  at  the  meeting  in  July  of  each  year,  "or  as 
soon  thereafter  as  practicable^'  are  required  to  order  a  levy  upon 
all  property  assessed  with  state  taxes  within  the  county  for 
county  and  school  purposes,  and  to  fix  the  said  assessment  upon 
the  basis  of  the  valuation  per  mile  of  the  railroads  as  ascertained 
by  law. 

We  are  of  opinion  that  the  levy  upon  the  property  of  the  com- 
plainants, made  by  the  board  of  supervisors  of  Shenandoah  county 
by  the  order  of  the  17th  April,  1882,  for  the  year  1881,  for  the 
purposes  set  forth  in  the  said  order,  was  a  valid  order,  and  was 
a  proper  and  legal  exercise  of  their  power  and  duty  under  the 
law,  and  that  the  property  of  complainants  was  liable  for  the 
taxes  assessed  against  them  as  aforesaid ;  and  that  the  circuit 
court  did  not  err  in  dissolving  the  injunction  and  dismissing 
the  bill  of  complainants.  The  said  decree  of  the  circuit  court, 
complained  of  by  the  appellants,  is  right,  and  must  be  affirmed. 

Decree  affirmed. 
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HowisoN  V.  Webden. 
September  20th,    1883. 

1.  Res  judicata— /*arA>j  and  privies. — The  judgment,  however  erroneous, 

of  a  court  of  record  halving  jurisdiction  of  the  cause  and  of  the  parties, 
is  binding  and  conclusive  upon  parties  and  privies  in  every  other  court, 
until  it  is  regularly  reversed  by  some  court  having  jurisdiction  for  that 
purpose,  and  can  be  questioned  in  no  collateral  way. 

2.  Idem— Gw^  a/ ^an— N.  was  elected  judge  of  P.  W.  county  for  six  years, 

commencing  ist  January,  1874.  He  died  loth  March,  1878.  W.  was 
elected  13th  March,  1878,  to  fill  the  judgeship  made  vacant  by  N.*s  death* 
H.  was  elected  21st  January,  1880,  to  that  judgeship  for  six  years,  com- 
mencing ist  January,  1880.  W.  and  H.  each  essayed  to  exercise  the  func- 
tions of  the  office.  Former  arrested  W.  G.  H.  for  contempt;  latter 
arrested  E.  E.  M.  for  contempt.  Both  applied  to  this  court  for  writs  of 
habeas  corpus.  The  real  controversy  was  between  W.  and  H.  for  the 
judgeship.  This  court  decided  that  W.  was  elected,  and  was  entitled  to 
hold  that  judgeship  for  the  full  term  of  six  years  from  the  loth  March, 
1878.  See  ex  parte  Meredith  and  ex  parte  Harrison^  33  GratL  119. 
Before  the  expiration  of  that  term,  H.  filed  his  petition  to  this  court  for 
a  mandamus  to  compel  W.  to  surrender  to  him  the  said  judgeship. 
Held: 

If  not  actual  parties  to  the  controversy  decided  by  this  court  in  ex 
parte  Meredith  and  ex  parte  Harrison,  supra,  W.  and  H.  were 
privies  thereto,  and  however  erroneous,  that  decision  not  having 
been  reversed,  is  binding  and  conclusive  on  them,  and  cannot  be 
collaterally  assailed.    The  mandamus  must  be  denied. 

On  petition  of  Charles  G.  Howison  for  a  writ  of  mandamus  to 
compel  John  C.  Weeden  to  surrender  to  him  the  office  of  judge 
of  the  county  court  of  Prince  William  county.  The  facts  are 
fully  stated  in  the  opinion. 
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Attorney-General  F.  8.  Blair,  for  the  petitioner. 

No  counsel  for  the  respondent. 

RiCHAKDSON,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  question  as  to  whether  the  petitioner,  Charles  G. 
Howison,  or  the  respondent,  John  C.  Weeden,  is  rightfully  en- 
titled to  the  county  judgeship  of  the  county  of  Prince  William. 
The  facts  are  briefly  these :  In  December,  1873,  Aylett  Nicol 
was  elected  by  the  general  assembly  of  Virginia,  as  provided  by 
the  constitution,  judge  of  the  county  court  of  said  county,  and 
was  duly  commissioned  as  such  by  the  governor  of  Virginia  for 
the  term  of  six  years,  commencing  on  the  Ist  day  of  January, 
1874,  and  duly  qualified  and  entered  upon  the  discharge  of  the 
duties  of  his  said  office,  and  continued  therein  tmtil  his  death, 
which  occurred  on  the  10th  day  of  March,  1878 ;  by  reason  of 
which  death  a  vacancy  occurred  in  said  judicial  office  during 
the  regular  constitutional  term  for  which  said  Nicol  had  been 
elected. 

On  the  13th  day  of  March,  1878,  John  C.  Weeden,  the  re- 
spondent, was  elected  by  the  general  assembly  judge  of  said 
county  court,  to  fill  the  vacancy  occasioned  by  the  death  of 
Judge  Nicol,  and  was  commissioned  accordingly  by  the  governor 
of  Virginia.  At  the  time  said  Weeden  was  elected  to  supply 
said  vacancy,  there  remained  of  the  regular  term,  to  which  his 
predecessor.  Judge  Nicol,  had  been  elected,  less  than  three  years ; 
in  other  words,  the  term  of  six  years,  for  which  Judge  Nicol  had 
been  elected,  expired  with  the  last  day  of  December,  1880.  The 
general  assembly,  doubtless  under  the  view  that  Judge  Weeden 
had  only  been  elected  for  the  unexpired  term  of  his  predecessor, 
and  not  for  a  full  term  of  six  years,  on  the  21st  day  of  January, 
1880,  elected  the  petitioner,  Charles  G.  Howison,  judge  of  said 
county,  to  succeed  said  Weeden,  and  for  the  regular  term  of  six 
years,  commencing  on  the  Ist  day  of  January,  1880;  and  said 
Vol.  Lxxvn — 89 


Digitized  by 


Google 


706  HOWISON   V,    WBEDBN. 

Opinion. 


Howison  was  duly  commissioned,  qualified,  and  actually  entered, 
or  attempted  to  enter,  upon  and  proceed  with  the  discharge  of 
the  duties  of  his  said  office,  but  under  circumstances  material 
to  the  consideration  of  the  claim  now  asserted  by  him,  and 
hereinafter  again  to  be  referred  to. 

It  appears  that  the  petitioner  was  again  elected  to  said  oflSce 
by  the  general  assembly  of  Virginia  on  the  7th  day  of  March, 
1882,  and  was  again  commissioned,  and  qualified.  The  record 
does  not  distinctly  disclose  the  circumstances  under  which  this 
second  election  was  had,  nor  is  it  material  in  our  view  of  this 
case  that  such  circumstances  should  appear. 

The  petitioner  on  the  face  of  his  petition  says:  "That  while 
this  court  did,  in  ex  parte  Meredith,  33  Gratt.  119,  pass  on  his 
Jirst  election  and  commission,  yet  his  second  election  has  never 
been  passed  upon,  and  that  he  was,  moreover,  no  party  to  the 
case  referred  to."  And  the  petitioner  further  avers,  that  not- 
withstanding the  term  of  office  for  which  said  Weeden  was 
elected  expired  according  to  law  with  the  31st  day  of  Decem- 
ber, 1879,  yet  after  that  time,  and  continuously  until  the  filing 
of  his  petition,  the  respondent  has  intruded  into  and  now  occu- 
pies the  said  office  of  judge  of  said  county  court  of  Prince  Wil- 
liam contrary  to  law  and  to  the  prejudice  of  petitioner's  rights, 
notwithstanding  petitioner's  formal  demand  that  the  same  be 
surrendered  to  him.  And  the  petitioner's  prayer  is  for  a  writ 
of  mandamus  to  compel  the  surrender  of  said  office  and  emolu- 
ments to  him  as  the  rightful  judge  of  said  Prince  William 
county. 

The  respondent  makes  answer  and  says  that  he  was  on  the 
13th  day  of  March,  1878,  duly  elected  by  the  legislature  of  Vir- 
ginia judge  of  the  county  court  of  Prince  William  county  ;  that 
he  was  duly  commissioned  as  such,  and  that  on  the  26th  day  of 
March,  1878,  he  qualified  according  to  law,  and  has  held  the 
office  of  judge  of  said  court  ever  since,  as  may  be  seen  by  the 
records  of  this  court  on  file  in  the  clerk's  office  thereof  in  the 
city  of  Richmond. 
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And  the  respondent  for  answer  further  says,  that  the  peti- 
tioner, Charles  G.  Howison,  has  once  before  contested  the  title 
to  the  office  of  judge  of  the  county  court  of  Prince  William 
county  with  respondent,  and  that  this  court  has  already  decided 
that  the  said  Howison  was  not  entitled  to  the  said  office,  but 
that  the  respondent,  the  said  Weeden,  was,  and  still  is  entitled 
to  the  said  office ;  that  he  was  elected  for,  and  entitled  to  hold 
the  said  office  for  the  full  constitutional  term  of  six  years,  which 
term  has  not  yet  expired ;  that  the  question  was  determined  by 
this  court  in  the  case  of  ex  parte  Meredith,  supra^  and  that  the 
matter  has  been  once  decided  between  the  petitioner  and  himself 
hy  this  court,  it  is  now  res  judicata,  and  cannot  be  enquired 
into.  To  this  answer  the  petitioner  demurred,  and  the  question 
thus  raised  must  be  now  determined  by  this  court. 

If  the  matter  contained  in  the  answer  be  sufficient,  if,  in  other 
words,  the  same  subject  matter  has  been  once  fully  passed  upon, 
and  the  sentence  of  this  court  pronounced  between  the  same 
parties  or  their  privies,  then  it  is  res  judicata,  and  as  such, 
final  and  conclusive,  however  erroneous  and  unjust  that  sentence 
may  have  been,  and  however  much  this  court  may  now  depri- 
cate  the  evils  that  flow  from  that  former  sentence. 

Has  there  been  a  judgment,  final  and  certain,  touching  the 
matter  of  contention  here,  the  title  and  right  to  the  office  in 
question?  The  statement  of  the  case,  as  gathered  from  the 
petition  and  answer,  clearly  shows  that  the  contention  on  the 
part  of  the  petitioner  is  for  so  much  only  of  the  six  years  for 
which  the  respondent  claims  to  have  been  elected  as  is  embraced 
between  the  period  of  petitioner's  election  and  qualification, 
which  was  in  January,  1880,  and  the  time  when  said  six  years 
will  expire,  which  will  be,  according  to  the  contention  of  re- 
spondent, in  March,  1884;  all  of  which  period  is  subsequent  to 
the  31st  day  of  December,  1879,  when,  according  to  petitioner's 
claim,  the  term  for  which  respondent  was  elected,  expired. 
This  being  so,  the  subject  matter,  the  title  to  the  office  in  ques- 
tion for  that  period,  was  clearly  within  the  submission  in  the 
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case  of  ex  parte  Meredith,  and,  if  the  parties  contestant  here 
were  the  parties  whose  claims  were  in  that  case  submitted  and 
judicially  passed  upon  by  final  sentence,  or  though  the  parties 
here  be  not  the  same,  yet  if  they  were  mutually  privies  to  the 
submission  in  that  case,  and  in  that  way  sought  and  obtained 
the  judgment  of  this  court,  in  which  their  rights  respectively 
were  adjudicated  and  determined,  then  they  are  as  much  bound, 
as  completely  estopped  as  if  they  had  been  the  actual  parties 
whose  names  appeared  as  such  in  the  record  of  that  case.  7th 
Rob.  Praa  6,  and  authorities  there  cited. 

It  is  conceded  by  the  petitioner  that  this  court  did,  in  ex  parte 
Meredith,  pass  in  judgment  upon  his  first  election  and  commis- 
sion, but  not,  as  he  claims,  upon  or  as  to  his  second  election. 
This  can  only  mean,  when  the  whole  case  is  looked  to,  that  the 
court  in  that  case  did  determine  what  rights,  if  any,  he  had  to 
exercise  the  functions  of  judge  of  the  said  court  from  and  after 
his  said  election  and  qualification,  and  during  the  period  afore- 
said, embraced  within  the  period  for  which  the  respondent 
claims  and  is  now  holding. 

It  is  altogether  immaterial  whether  or  not  this  or  any  other 
court  of  competent  jurisdiction  has  passed  upon  any  real  or  sup- 
posed riglit  which  may  have  accrued  by  reason  of  said  second 
election ;  for  if  the  former  adjudication  embraced,  as  unquestion- 
ably it  did,  the  period  as  to  which  both  parties  assert  claim 
here,  then  the  question,  subject  to  the  conditions  already  stated, 
is  res  Judicata,  and  the  vested  rights,  ascertained  and  determined 
thereby,  cannot  be  questioned  or  disturbed  in  any  way  by  a  new 
or  other  suit,  before  this  or  any  other  tribunal.  In  this  case,  in 
substance  and  for  all  practical  purposes,  it  must  be  regarded  as 
conceded  that  the  subject  matter  and  the  parties  are  the  same  as 
in  ex  parte  Meredith  before  repeatedly  referred  to.  The  report 
of  that  case  abundantly  shows  this.  The  contention  there  was, 
which  of  these  parties  was  judge  of  said  county  court  of  Prince 
William.  To  settle  that  question  without  an  unseemly  squabble, 
by  an  amicable  arrangement,  each  of  these  parties,  Weeden  and 
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Howison,  went  through  the  form  of  holding  said  court  at  the 
March  term,  1880,  and  Judge  Weeden,  the  then  and  now  in- 
cumbent of  the  term  in  dispute,  made  an  order,  committing 
William  G.  Howison,  the  deputy  sheriff,  for  refusing  to  obey  an 
order  made  by  him,  and  Judge  Howison  made  a  like  order,  com- 
mitting Elisha  E.  Meredith,  the  attorney  for  the  commonwealth, 
for  his  refusal  to  proceed  with  the  prosecution  of  a  prisoner  held 
for  trial,  and  Howison  and  Meredith  thereupon  applied  to  this 
court  for  writs  of  habeas  corpus.  The  two  cases  thus  arising 
were  heard  together  at  the  April  term,  1880,  of  this  court,  at 
Richmond. 

In  delivering  the  opinion  of  the  majority  of  the  court,  Staples, 
J.,  said :  "  This  is  an  application  for  writs  of  habeas  corpus  in 
two  cases.  The  petitioners  are,  however,  merely  nominal  parties. 
The  real  controversy,  which  is  of  an  amicable  nature,  is  between 
Hon.  John  C.  Weeden  on  the  one  hand,  and  Hon.  C.  G.  Howi- 
son on  the  other,  each  claiming  to  be  the  judge  of  the  county 
court  of  Prince  William.  The  former  was  elected  in  the  month 
of  March,  1878,  to  fill  a  vacancy  occasioned  by  the  death  of 
Judge  Nicol;  the  latter  was  elected  at  the  last  session  of  the 
legislature.  The  sole  question  to  be  decided  is  whether  Judge 
Weeden  was  elected  and  is  entitled  to  hold  for  the  full  constitu- 
tional period  of  six  years,  or  for  the  remainder  of  Judge  NicoFs 
unexpired  term.''  No  additional  circumstance  could  be  neces- 
sary to  show  conclusively  that  the  whole  question  here  involved 
was  agreed  and  submitted ;  that  it  was  heard  as  an  entirety,  the 
rights  of  the  identical  parties  here  ascertained,  and,  finally, 
definitely  determined  by  a  court  of  unquestioned  jurisdiction,  of 
final  resort  and  in  a  form  of  proceeding  aptly  adapted  to  the 
purpose,  in  the  then  exigency  of  the  case,  by  which  judgment 
this  court  declared  that  for  the  period  of  time,  embracing  that 
now  in  controversy,  the  said  petitioner  was  not,  but  that  the 
said  respondent  was  the  judge  of  said  county  court  of  Prince 
William. 

It  is  true  that  this  court  in  the  subsequent  case  of  Burks  v. 
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Hinton,  ante  page  1,  reversed  the  principle  laid  down  in  ex  parte 
Meredith,  but  that  action  by  this  court  can  give  no  sanction  to 
the  claim  of  the  petitioner  in  this  case.  In  this  case,  the  parties 
being  the  same,  and  the  contest  respecting  the  same  subject  mat- 
ter, the  judgment  is  conclusive  and  final.  However  much  the 
decision  in  the  former  case  may  be  deplored  as  ill-advised,  un- 
wise and  unjust,  it  must,  as  between  the  same  parties,  be  held 
inviolate.  To  do  otherwise,  would  be  to  unsettle  cardinal  doc- 
trines in  our  system  of  jurisprudence,  founded  in  wisdom,  and 
sanctioned  by  long  experience. 

On  this  subject  an  able  and  accomplished  author  says:  "An 
essential  principle  also  is,  that  the  action  of  the  court  is  con- 
clusive, even  if  it  could  be  shown  to  be  erroneous,  unless  in  a 
direct  action  to  reverse  the  judgment  by  appeal,  or  by  some  other 
legal  method  as  to  the  parties  and  the  issues.  On  this  matter 
the  New  Hampshire  supreme  court  remarks:  ^It  is  a  well  estab- 
lished principle,  that  the  judgment  of  a  court  of  record,  having 
jurisdiction  of  the  cause  and  of  the  parties,  is  binding  and  con- 
clusive upon  parties  and  privies  in  every  other  court  until  it  is 
regularly  reversed  by  some  court  having  jurisdiction  for  that 
purpose.  Notwithstanding  the  proceedings  may  be  erroneous, 
yet,  as  between  the  parties,  the  judgment  must  stand  until 
regularly  vacated  or  reversed.  Where  a  court  has  jurisdiction, 
it  has  a  right  to  decide  every  question  which  arises  in  the  cause, 
and  whether  its  decision  be  correct  or  otherwise,  its  judgment, 
until  reversed,  is  regarded  ass  binding  in  every  other  court.  In 
no  collateral  way  can  the  parties  question  the  correctness  of  a 
judgment  which  has  been  rendered  between  them  in  a  court 
having  jurisdiction  of  them  and  of  the  subject  matter.'"  Wells 
on  Res  Adjudicata,  page  4,  section  6.  The  case  under  consider- 
ation is  clearly  within  the  rule  above  cited.  It  might  be  rested 
upon  the  familiar  doctrine  of  estoppel,  but  it  would  be  unwise 
to  wrest  the  case  from  its  legitimate  field,  and  seem  thereby  to 
disregard  in  application  the  manifest  distinction  between  that 
and  the  here  appropriate  principle  of  res  jydicata,  relied  on  by 
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the  respondent,  and  constituting,  in  the  opinion  of  this  court,  a 
complete  bar  to  the  claim  of  the  petitioner.  For  these  reasons, 
while  we  here  reaffirm  the  doctrine  laid  down  in  Burks  v.  Hin- 
toUy  supraj  which  reverses  not  the  judgment,  but  the  principles 
laid  down  in  ex  parte  Meredith,  we  are  yet,  upon  both  principle 
and  authority,  constrained  to  refuse  the  prayer  of  the  petitioner. 
Therefore  the  demurrer  to  the  answer  must  be  overruled,  the 
rule  nisi  dismissed,  and  the  peremptory  writ  of  mandamus 
asked  for,  refused. 

Lewes,  P.,  concurred  in  the  results. 

Mandamus  denied. 
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GuRNEB  V.  Johnson's  Ex'or  and  als. 

September  27th,  1883. 

1.  Judgment  LiESS—PHoriHes.—Code  1873,  ch.  182,  ?  6,  makes  every  judg- 

ment rendered  in  this  state,  a  lien  on  all  the  debtor's  real  estate,  and  the 
prior  judgment  hath  priority  as  between  the  judgments,  whether  dock- 
eted or  undocketed. 

2.  Idem— Purchasers  for  value  without  notice— Priorities— Docketing  judg- 

ments.—^wx.  by  Code  1873,  ch.  182,  \  8,  no  judgment  is  a  lien  on  real 
estate  as  against  purchasers  thereof  for  a  valuable  consideration  without 
notice,  unless  it  be  docketed  in  the  mode  and  within  the  time  prescribed. 
If  docketed,  the  judgment,  if  prior  in  time,  hath  priority  over  such  pur- 
chaser. 

3.  To  docket  his  judgment  is  creditor's  privilege,  not  his  duty.    If  he    fails 

to  docket  it,  he  may  lose  his  lien  on  the  real  estate  aliened  to  a  pur- 
chaser for  value  without  notice. 

4.  Idem— Idem— Case  at  dar.—W.  owned  two  tracts  of  land,  viz:  "Hart's 

bottom"  and  "Connery."  J.  obtained  in  April,  1868,  a  judgment  against 
W.,  which  was  not  docketed  until  July,  1870.  After  the  date  of  J.'s 
judgment,  but  before  22nd  April,  1870,  B.  and  others  obtained  judgments 
against  W.,  which  were  duly  docketed.  W.,  on  22nd  April,  1870,  exe- 
cuted a  trust  deed  on  "Hart's  Bottom,"  to  secure  a  loan  of  |i5,ooo  from 
G.,  which  deed  was  recorded  2nd  May,  1870.  In  contest  for  priority  be- 
tween G.  and  the  judgment  creditors; 
Held: 

1.  The  judgment  of  J.  from  its  date  was  a  lien  on  all  the  real  estate  of 

W.,  and  though  undocketed,  being  prior  in  date,  hath  priority 
of  lien  over  the  judgments  of  B.  arid  other?,  as  to  both  tracts. 

2.  J.'s  judgment  being  undocketed  at  the  time  of  G.'s  deed,  and  G 

being  a  purchaser  for  value  without  notice  of  J.'s  judgment,  the 
lien  of  that  judgment  on  "  Hart's  Bottom,"  was  lost  as  against  G., 
whose  deed,  as  to  that  tract,  hath  priority  over  that  judgment. 

3.  The  judgments  of  B.  and  others  being  docketed  at  the  time  of  G.'s 
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deed,  have  priority  over  that  deed  as  to  "  Hart's  Bottom,"  but  G. 
hath  the  right  to  hold  that  tract  of  land  as  against  these  judg- 
ments, until  the  real  estate  of  W.  (if  any)  unaliened  at  the  date  of 
G.'s  purchase  has  been  exhausted.    Code  1873,  ch.  182,  J  10. 
5.  Idem — Priorities — Statutory  rights.— \Jitxis  of  judgments  and  their  prior- 
ities and  the  right  to  enforce  the  same,  are  plain  legal  rights,  expressly 
created  by  statute,  and  cannot  be  judicially  modified  to  soften  the  sup- 
posed hardship  of  secret  encumbrances. 

Appeal  from  decree  of  circuit  court  of  Rockbridge  county, 
rendered  2l8t  April,  1881,  in  a  certain  suit  wherein  G.  W. 
Bansemer  &  C!o.  were  plaintiffs  and  G.  A.  White  and  als.  were 
defendants. 

The  object  of  the  suit  was  to  subject  White's  two  tracts  of 
land  to  satisfy  certain  judgment  liens.  After  the  rendition  of 
these  judgments,  and  before  the  docketing  of  that  of  G.  W. 
Johnson's  executor,  which  was  the  senior  judgment,  and  after 
docketing  of  the  judgments  of  Bansemer  &  Co.,  which  were  the 
junior  judgments,  Walter  S.  Gurnee  became  the  purchaser,  for 
value,  without  notice  of  the  senior  judgment,  of  one  of  said 
tracts — "Hart's  Bottom.'*  Contest  arose  as  to  priorities.  The 
circuit  court  decided  that  as  between  the  judgments,  the  senior 
had  priority;  that  as  between  that  senior  judgment  and  Gurnee, 
jj^ood  " Hart's  Bottom,"  Gurnee  had  priority;  but  that  as  be- 
tween the  docketed  judgments  and  Gurnee,  those  judgments  had 
priority.  From  this  decision  Gurnee  obtained  an  appeal  from 
one  of  the  judges  of  this  court.     The  opinion  states  the  facts. 

Sheffey  d  Bumgardner,  and  Edmund  Pendleton,  for  the 
appellant. 

The  object  of  section  eight  of  said  chapter  one  hundred  and 
eighty-two,  Code  1873,  was  plainly  and  unequivocally  to  afford 
a  ready  means  to  a  person  about  to  become  a  purchaser  of  land, 
to  ascertain  what  judgment  liens  there  are  on  the  property  he 
seeks  to  purchase,  by  simple  inspection  of  the  judgment  lien 
docket.  Against  any  lien  or  judgment  not  there  recorded,  the 
Vol.  lxxvii — 90 
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statute  designs  to  aflford  him  adequate  and  substantial  protec- 
tion. The  mischief  aimed  at  was  the  hiding  away  of  judg- 
ments, against  which  no  purchaser  could  protect  himself. 

What,  then,  were  the  rights  of  Gurnee  when  he  took  his  deed 
of  trust,  as  between  him  and  the  creditors  of  G.  A.  White  hold- 
ing recorded  judgments?  He  had  the  right,  under  section  ten 
of  said  chapter  one  hundred  and  eighty-two,  to  throw  these 
creditors  off  Hart's  Bottom  upon  the  other  unaliened  property 
of  White  until  the  same  should  be  exhausted.  This  was  a  legal 
right  declared  and  fixed  by  the  statute  itself,  not  in  favor  of  the 
judgment  creditors  holding  recorded  judgments,  but  a  right 
given  to  Gurnee  solely  for  his  benefit  and  protection.  In  other 
words,  although  he  did  not  acquire  the  legal  right  to  White's 
unaliened  property,  he  did  acquire  a  statutory  right  to  have  it 
applied  and  exhausted,  if  necessary,  for  his  protection,  a  right 
which  a  court  of  equity  is  bound  to  enforce.  And  who  is  it 
that  now  proposes  to  defeat  this  right  of  Gurnee?  It  is  a 
creditor  holding  an  unrecorded  judgment,  who,  with  full  knowl- 
edge of  the  loan  and  trust  deed  at  the  time  they  were  made,  and 
with  knowledge  also  of  this  statutory  right  of  Gurnee,  did  by 
his  laches,  fail  to  disclose  his  adverse  claim,  and  misled  Gurnee 
into  parting  with  his  money.  True,  he  does  not  propose  to 
assert  his  judgment  directly  against  Hart's  Bottom,  upon  which 
the  court  has  decided  that  he  has  no  lien,  but  he,  in  fact,  pro- 
poses this  indirectly,  but  none  the  less  effectually,  by  striking 
through  others.  Section  ten  provides  that  Gurnee  may  shove 
the  recorded  judgments  on  the  Connery  property;  section  six,  a^ 
Steele  claims,  enables  him  to  shove  them  back  on  Hart's  Bottom. 
In  view  of  these  clashings  of  rights  and  claims  apparently 
equally  secured  by  statute,  who  shall  prevail?  Undoubtedly, 
he  who  has  the  superior  equity ;  and  in  this  case,  no  one  can 
reasonably  question  that  Gurnee  has  that  superior  equity. 

But  it  is  submitted  that  the  construction  sought  to  be  put 
upon  section  six  is  erroneous.  That  section,  fairly  construed, 
can  be  held  to  apply  only  as  between  judgment  creditors,  when 
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the  rights  of  bona  fide  purchasers  for  value  have  not  intervened. 
Before  Gurnee  obtained  his  deed  of  trust,  Steele's  unrecorded 
judgment  was  superior  in  its  lien  on  that  property  to  the  re- 
corded judgments.  And  why?  Because  section  six  gave  it  that 
superiority.  There  is  no  statute  which  prescribes  that  a  recorded 
judgment  shall  be  placed  above  a  prior  unrecorded  judgment  by 
reason  of  the  mere  fact  of  recordation.  This,  it  is  conceded,  is 
true  as  between  judgments  where  no  other  rights  intervene. 
But,  on  the  day  Gurnee  recorded  his  deed  of  trust,  it  is  sub- 
mitted that  the  operation  of  section  six  ceased,  and  the  Steele 
judgment  lost  its  priority,  and  a  new  order  was  established, 
whereby  the  recorded  judgments,  subject  to  Gurnee's  statutory 
right  aforesaid,  became  first,  Gurnee's  deed  of  trust  second,  and 
Steele's  judgment  third.  See  Hill  v.  Rixey,  26  Gratt.  72;  Hoag 
V.  Sayer,  6  Stewart  (N.  J.) 

Now  this  change  was  effected  in  the  relative  priority  of  the 
judgments,  not  by  any  express  provision  of  law  directing  it,  but 
by  a  necessity  arising  from  the  protection  required  to  be  given 
to  Gurnee's  deed  of  trust  by  sections  eight  and  ten,  both  Steele 
and  the  other  judgment  creditors  being  charged  with  knowledge 
of  Gurnee's  right  in  this  regard.  Hill  v.  Rixey^  supra,  on  pp. 
81-2,  2  Minor^s  Inst.  pp.  308-9. 

Now,  if  Gurnee's  deed  of  trust  had  provided  that  in  case  the 
sale  of  Hart's  Bottom  should  fail  to  satisfy  his  claim  in  full,  he 
should  then  have  a  right  to  sell  the  Connery  property,  in  order 
to  pay  the  balance,  there  can  be  no  doubt  that  there  would 
have  been  the  same  displacem^mt  whereby  Steele's  unrecorded 
judgment  would  have  been  postponed  to  the  recorded  judgments, 
and  Gurnee's  deed  of  trust.  In  other  words,  section  six  would 
have  ceased  to  govern  the  case  "ecc  necessitate  rei.'' 

Now,  what  has  taken  place  puts  the  parties  substantially  in 
the  same  category.  Gurnee,  it  is  true,  has  no  right  directly  to 
subject  the  Connery  property  or  fund  to  the  payment  of  his 
debt;  but  he  has  that  which  is  equivalent  thereto — namely, 
the  statutory  right  to  have  it  subjected  to  the  payment  of  the 
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recorded  judgment;  and  this  right  he  holds  by  the  express 
terms  of  section  ten,  in  order  to  protect  his  security. 

It  may  be  said  that  Gurnee  is  not  the  purchaser  of  the  Con- 
nery  property,  and  therefore  cannot  claim  for  himself  the  pro- 
tection against  Steele's  unrecorded  judgment  accorded  by  the 
section  referred  to.  But  surely  this  is  "sticking  in  the  bark." 
True,  he  did  not  become  the  absolute  purchaser  of  the  Connery 
property,  nor  did  he  acquire  the  absolute  title  to  Hart's  Bottom 
by  his  deed  of  trust,  but  only  the  right  to  have  it  sold  for  the 
payment  of  his  debt.  This,  however,  all  the  authorities  say, 
gave  him  the  protection  accorded  by  the  statute  to  a  purchaser 
for  value.  Exchange  Bank  v.  Knox,  19  Gratt.  739.  We  re- 
spectfully ask,  Why  does  not  the  same  rule  of  construction 
protect  his  right  to  have  the  Connery  property  or  fund  subjected 
to  the  payment  of  the  recorded  judgment  in  preference  to  Steele's 
judgment?  The  necessity  for  protecting  his  security  is  as 
urgent  in  the  latter  case  as  in  the  former,  and  a  like  principle 
underlies  both. 

We  have  said  that  Gurnee's  equities  are  superior  to  those  of 
Steele.  This  will  appear  manifest  if  we  consider — first,  that 
Gurnee  was  a  bona  jide  purchaser  for  value,  and  without  notice 
of  what  now  alone  hurts  him,  and  that,  too,  thro.ugh  the  laches 
of  Steele,  which  misled  him;  second,  that  Steele  had  actual 
notice  that  Gurnee  was  lending  money  on  Hart's  Bottom  as 
security,  and  he  gave  no  notice  of  his  secret  judgment;  third, 
that  Steele  knew  that  as  to  all  recorded  judgments  Gurnee  had 
the  right,  under  the  statute,  to  look  to  and  have  sold  the  Con- 
nery property  in  order  to  pay  those  judgments;  and  fourth, 
notwithstanding  these  facts,  notwithstanding  his  failure  to 
record  his  judgment,  in  order  to  give  persons  who  were  to  deal 
as  purchasers  with  G.  A.  White,  full  notice  of  his  judgment 
lien,  notwithstanding  that  he  stood  by  and  allowed  Gurnee  to 
part  with  his  money  and  received  a  large  part  of  it  himself,  he 
now  asks  a  court  of  equity  to  enforce  his  judgment  lien  to  all 
practicable  intents  and  purposes  against  Hart's  Bottom  itself 
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His  judgment,  it  is  true,  is  enforceable  in  a  court  of  equity,  but 
nevertheless  he  may  be  met,  and  properly  met,  in  a  court  of 
equity  with  all  equitable  objections  and  defences  to  the  enforce- 
ment of  that  judgment,  and  wc  respectfully  submit  that  in  order 
to  sustain  the  decree  rendered  below  it  must  be  held  that  a  court 
of  equity  must  enforce  a  judgment  only  according  to  the  tech- 
nical wording  of  the  act,  and  that  no  equitable  objections  or 
defences  can  be  set  up  against  it. 

Johnson's  executor  is  here  in  a  court  of  equity  asking  for 
relief.  Asking  equity  he  must  do  equity.  He  had  it  in  his 
power  to  have  made  it  absolutely  impossible  for  Gurnee  to  have 
sustained  a  loss.  The  matter  was  brought  directly  and  point- 
edly to  his  notice.  He  stood  by  and  saw  Gurnee  advancing  a 
large  amount  on  property  on  which  he  had  a  secret  and  un- 
recorded lien,  which,  if  once  brought  to  the  attention  of  Gurnee 
or  his  counsel,  would  have  instantly  arrested  the  negotiation. 
Steele,  as  a  lawyer,  knew  that  Gurnee  was  depending  for  the 
security  of  his  loan  not  only  on  the  deed  of  trust  on  Hart's  Bot- 
tom, but  on  his  legal  right  to  force  the  holders  of  docketed 
judgments  against  White  to  seek  satisfaction  first  out  of  the 
Connery  property.  He  knew  that  Gurnee  was  ignorant  of  the 
existence  of  his  large  judgment,  and  yet  he  kept  silent ;  and 
not  only  kept  silent,  but  received  a  part  of  the  money  loaned 
in  payment  of  other  claims  he  held  against  White.  Is  he  not 
equitably  estopped  now  from  setting  up  his  judgment  to  the 
prejudice  of  Gurnee? 

It  is  a  maxim  of  equity  that  he  who  is  silent  when  conscience 
requires  him  to  speak,  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  be  silent.  2  Smith's  Leading  Cases, 
page  766,  notes  to  Duchess  of  Kingston's  case. 

In  cases  where  one  of  two  innocent  parties  must  suffer  a  loss, 
and  a  fortiori  in  cases  where  one  has  misled  the  Qther,  he  who 
is  the  cause  or  occasion  of  that  confidence  by  which  the  loss  has 
been  caused  or  occasioned,  ought  to  bear  it.  1  Story's  Equity, 
section  385 ;  Grceme  v.  Culleuy  23  Gratt.  302. 
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When  a  person  having  an  encumbrance  or  security  upon  an 
estate  suffers  the  owner  to  procure  additional  money  upon  the 
estate  by  way  of  lien  or  mortgage,  concealing  his  prior  encum- 
brance or  security,  he  will  be  postponed  to  the  second  encum- 
brance ;  for  it  would  be  inequitable  to  allow  him  to  profit  by  his 
own  wrong  in  concealing  his  claim  and  thus  lending  encourage- 
ment to  the  new  loan.  And  if  a  prior  mortgagee  whose  mort- 
gage is  not  registered,  should  be  a  witness  to  a  subsequent 
mortgage  or  deed  of  the  same  property,  knowing  the  contents 
of  the  deed,  and  should  not  disclose  his  prior  encumbrance,  he 
would  be  postponed  or  barred  of  his  title.  Brinckerhoff  v. 
Sansing,  4  Johns.  Ch.  R.  65 ;  1  Story's  Eq.,  section  390. 

J.  B,  Tucker,  and  J,  W,  Daniely  for  the  appellee. 

It  is  a  fundamental  principle  of  construction,  so  wisely  and 
wittily  stated  by  Vattel,  that  "that  which  needs  no  construction 
should  not  be  construed."  The  statute,  applicable  to  this  case, 
comes  within  the  purview  of  this  sagacious  maxim.  Its  import 
is  so  plain,  the  necessary  meaning  of  its  terms  is  so  apparent, 
that  an  intelligent  mind  cannot  escape  its  significance.  And, 
with  all  respect  to  our  learned  opponents  in  this  case,  we  sub- 
mit that  their  strained  effort  to  twist  it  into  the  creation  of  a 
theoretical  equity,  of  which  its  words  give  no  hint,  is  only  the 
invention  of  a  desperate  situation  which  catches  at  an  imagin- 
ary straw. 

Section  six  of  chapter  one  hundred  and  eighty-two  makes  a 
judgment  for  money  a  lien  on  all  the  real  estate  of  a  debtor 
from  the  time  of  its  rendition,  and  by  relation  from  the  first  day 
of  the  commencement  of  the  term  of  court  when  rendered  in 
court. 

This  lien  is  regardless  of  docketing.  The  docketing  does  not 
create  the  HeH.  It  does  not  preserve  it.  The  lien  is  put  on  the 
land  by  the  statute,  and  there  it  sticks  as  against  the  debtor 
and  as  against  the  land  indefinitely^  with  certain  exceptions. 
See  Borst  v.  Nolle,  28  Gratt.  423. 
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Then  we  search  to  see  if  Gurnee  comes  within  any  one  of  the 
exceptions  by  operations  of  the  deed  of  April,  1870. 

2.  Section  eight  states  the  exception  which  Gurnee  fancies  is 
saving  to  himself. 

It  says:  "No  judgment  shall  be  a  lien  on  real  estate  as 
"against  a  purchaser  thereof  for  valuable  consideration  with- 
out notice,  unless  it  be  docketed,*'  &c. 

"A  purchaser  thereof!"  These  are  plain  words.  A  pur- 
chaser of  real  estate,  upon  which  the  judgment  is  a  lien,  takes 
that  identical  real  estate,  freed  from  the  lien,  provided  he  pays 
value  for  it,  and  has  no  notice  at  the  time  of  the  judgment.  If 
he  has  notice  of  the  lien,  he  takes  the  estate  subject  thereto ; 
and  so  also  if  he  is  a  volunteer,  not  paying  value,  the  judgment 
lien  remains. 

This  is  what  the  statute  means,  all  it  means,  and  all  that  it 
could  have  possibly  been  intended  to  mean. 

In  purchasing  Hart's  Bottom,  and  we  concede  readily  that 
Gurnee  is  a  purchaser  for  value,  Gurnee  got  the  full  benefit  of 
this  statute. 

As  to  the  judgments  of  Bansemer  and  others,  which  were 
docketed,  and  of  which  he  was  thereby  notified,  he  took  the 
property  subject  to  the  lien  which  they  fixed  upon  it.  And  that 
he  had  actual  notice,  as  well  as  constructive  notice  from  the 
docket,  is  conceded  and  stated  in  his  petition  filed  in  this  very 
cause. 

3.  Gurnee  having  notice  of  the  Bansemer  judgments,  is  not 
within  the  exception  of  the  statute.  With  eyes  open  Gurnee 
became  the  purchaser  of  Hart's  Bottom,  and  took  it  with  the 
lien.  He  is  "a  purchaser  thereof  with  noticey'  and  therefore 
postponed  to  the  lien;  therefore  not  within  the  exception  made 
by  the  statute  as  to  that  lien;  therefore  with  no  equity  con- 
cerning it,  or  arising  out  of  it,  which  grows  from  the  fact  that 
it  was  docketed.  If  it  was  undocketed,  it  would  bind  Hart's 
Bottom  cw  to  Aim  just  as  effectually  as  by  being  docketed,  for  he 
had  notice  of  it,  and   must  take   the  consequences.     Rhea  v. 
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Preston,  75  Virginia,  1  Matthews  757.  He  has  but  one  equity 
respecting  that  notorious  lien,  and  that  is  to  have  it  satisfied  out 
of  other  property  of  White,  which  was  unaliened,  provided  it 
can  be  found.  In  this  case  it  cannot  be  found,  for  the  reason 
that  it  does  not  exist.  The  Connery  pro{)erty  is  not  White's 
property,  save  in  a  limited  sense;  it  is  simply  his  subject  to  the 
judgment  lien  of  Johnson's  executor  upon  it. 

Gurnee  did  not  become  a  purchaser  of  the  other  real  estate  of 
G.  A.  White.  Having  no  notice  of  the  judgment  of  Johnson's 
executor,  it  ceased  to  bind  Hart's  Bottom  to  the  extent  of  his 
prior  lien.  He  simply  slipped  between  that  lien  by  absence  of 
notice  and  the  Hart's  Bottom  property,  and  left  the  lien  to  affect 
it  only  as  posterior  to  his.  But  as  to  the  other  property  the 
lien  was  unaffected  by  his  purchase  of  Hart's  Bottom.  He  got 
exactly  what  he  bargained  for,  and  wliat  the  records  as  well  as 
his  own  deed  showed  that  he  was  entitled  to ;  i.  6.,  the  property 
he  bought  subject  to  the  lien  he  knew  of.  The  exception  gives 
him  nothing  more,  because,  as  before  stated,  (1)  he  had  notice  of 
the  lien,  and  (2)  because  he  purchased  no  more  than  the  property 
subject  thereto. 

4.  Unable,  as  to  the  property  known  as  "<Ae  Connery  prop- 
erty,'' to  place  himself  in  the  attitude  of  a  purchaser,  and  thereby 
to  get  within  the  saving  clause  of  the  statute ;  and  unable  as  to 
the  Hart's  Bottom  property,  of  which  he  is  a  purchaser,  to  escape 
the  Bansemer  judgment  liens,  because  he  had  both  actual  and 
constructive  notice,  the  appellant  flies  for  refuge  to  a  distorted 
construction  of  section  ten.  That  section,  let  it  be  observed,  does 
not  create  or  fix  judgment  liens.  It  does  not  affect  their  validity 
nor  measure  the  property  to  which  they  shall  apply.  It  only 
relates  to  cases  in  which  the  estate  bound  by  judgment  liens  ''is 
more  than  sufficient  to  satisfy  the  same,"  and  when  it  is  more 
than  sufficient  to  satisfy  them,  it  equitably  disposes  of  it  so 
that  each  party  who  has  dealt  with  it  may  enforce  his  rights. 
There  being  enough  to  satisfy  all  by  marshalling  the  property, 
it  simply  arranges  that  this  shall  be  done  equitably. 
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6.  All  of  the  real  property  of  G.  A.  White,  except  Hart's 
Bottom,  is  subject  to  the  judgment  lien  of  Johnson's  executor. 
All  of  it  is  also  subject  to  the  liens  of  the  judgments  of  Ban- 
semer  and  others,  after  the  satisfaction  of  prior  liens. 

Section  ten  does  not  in  anywise  disturb,  or,  indeed,  refer  to  this 
priority  of  liens,  and  we  cite  it  again  in  full,  that  it  may  be  ob- 
served, in  thi-i  connection,  that  it  relates  merely  to  the  order  of 
subjection  in  point  of  time  of  different  parcels  of  real  estate,  not 
to  the  priority  or  validity  of  the  judgment  liens  for  which  it  is 
to  be  subjected. 

These  manifold  phrases  point  with  unerring  fingers  to  the 
intent  of  the  law.  Successive  alienations  shall  be  successively 
reached  by  the  judgment  liens  which  affect  them  in  inverse 
order,  the  first  alienation  being  the  last  to  give  way  before  the 
march  of  the  judgment,  but  all  in  successive  inverse  order  to 
give  way  "until  the  whole  judgment  is  satisfied."  Volunteers 
stand  on  the  same  footing  as  purchasers  for  value,  and  the  same 
^^ order  of  liability**  prevails. 

The  only  decision  in  Virginia  referred  to  in  Gurnee's  petition 
for  appeal  which  bears  on  the  question  at  issue  is  HiU  v.  Rixey, 
26  Gratt.  72.  How  Gurnee's  case  can  derive  any  aid  or  comfort 
from  that  precedent  it  is  difficult  to  conceive. 

"  A  judgment  creditor,"  says  Judge  Staples,  in  Rixey  v.  Starke, 
28  Gratt.  81,  "may  lose  his  lien  as  against  a  purchaser  by  a 
failure  to  docket,  and  a  subsequent  creditor  to  him  may  preserve 
his  judgment  lien  against  the  purchaser  by  a  prompt  compliance 
with  the  statute." 

Let  this  plain  language  be  applied  here.  The  Bansemer  judg- 
ments accordingly  "preserve  their  lien"  by  the  compliance  of 
their  holders  with  the  statute.  This  is  all  we  ask;  and  it  is 
against  this  unmistakable  meaning  of  the  statute,  that  Gurnee 
is  here  appealing.  A  more  recent  case  reiterates,  and  more  fully 
illustrates  these  views.     Bhea  v.  Preston,  75  Va.,  1  Matthews. 

7.  The  appellant  is  very  free  in  making  the  charge  in  his 
petition  that  Johnson's  executor  was  guilty  of  laches,  and  the 

Vol.  lxxvii — 91 
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laches,  in  his  opinion,  consisted  in  not  docketing  his  judgment, 
so  that  Gurnee,  the  purchaser  of  Hart's  Bottom,  might  know 
that  it  was  a  lien  on  other  property.  As  to  unaliened  property, 
there  is  no  duty  owing  to  anybody  to  docket  a  judgment;  and 
that  the  statute,  as  to  the  unaliened  property,  creates  and  con- 
tinues the  judgment  lien  without  bringing  the  question  of  its 
being  docketed  at  all  in  view. 

In  the  case  of  Borst  v.  Nalle,  28  Gratt.  423,  the  court  of  ap- 
peals discusses  the  lien  of  a  judgment  with  reference  to  these 
bearings,  and  shows  conclusively  in  its  opinion  that  that  lien 
continues  indefinitely,  fixed  and  immovable,  upon  all  unaliened 
property. 

8.  It  is  not  contended,  and  is  nowhere  intimated  in  the  record 
that  the  lien  of  Johnson's  executor  on  the  Connery  property  was 
ever  discharged  by  payment  or  satisfaction  of  any  kind.  Does 
not  the  language  of  Judge  Burks  in  Borst  v.  Nalle  aptly  apply 
to  it,  where  speaking  of  the  undocketed  judgment  lien,  he  says: 
** Having  once  attached  it  continues,  unless  it  is  in  some  way  dis- 
charged, as  long  as  the  real  estate  on  which  it  rests  remains  the 
property  of  the  debtor."  The  Connery  property  remains  the 
property  of  G.  A.  White  subject  only  to  the  judgment  liens, 
and,  therefore,  how  can  it  be  said  that  they  do  not' continue  to 
attach  thereto? 

9.  Rolling  the  self-same  argument  over  and  over,  in  different 
forms,  the  appellant  contends  that  he  has  what  he  styles  "a 
superior  equity"  to  compel  the  liens  of  the  Bansemer  judgments 
to  be  paid  out  of  the  Connery  property. 

Let  us  see.  The  lien  of  Johnson's  executor  on  the  pro'perty 
is  not  an  equitable  lien.  It  is  a  legal  lien  "  express,  plaiuy  direct , 
positive  and  absoltUe/*  in  the  language  of  Judge  Burks.  Gurnee 
has  no  lien  upon  it  at  all,  either  express  or  implied;  director 
indirect;  absolute  or  qualified.  The  lien  of  the  Bansemer  judg- 
ments, to  which  he  would  be  entitled  by  subrogation,  and  through 
which  he  must  claim,  are  confessedly  secondary  and  posterior  to 
the  paramount  lien  of  Johnson's  executor.     Johnson's  executor 
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has  the  right  by  statute  to  enforce  his  direct  lien  in  the  courts 
of  equity.  Gurnee  has  in  equity  the  right  simply  to  throw  off 
the  Bansemer  liens  on  the  unaliened  property  of  White,  and  to 
subject  just  what  White  has,  no  more,  no  less.  Now  where  is 
the  superior  equity?  Is  it  not  necessarily  in  him  who  has  a 
legal  ^^ express^ plaiuy  direct^ positive,  absolute''  lien,  rather  than 
in  him  who  has  an  equity?  Clearly  this  is  the  case,  for  he  who 
asks  equity  must  do  equity. 

In  brief:  the  philosophy  of  the  statute  is  simply  the  creation 
of  a  short-hand  process  of  subrogation,  or  rather  the  short-hand 
reaching  of  the  same  result  that  subrogation  would  reach.  Thus, 
if  Gurnee,  the  alienee,  were  to  pay  the  lien  on  Hart's  Bottom  he 
would  be  subrogated  to  the  right  of  reimbursement  out  of 
unaliened  lands.  Standing,  then,  in  the  shoes  of  the  Bansemer 
lienors  he  could  subject  just  what  they  could  subject,  i,  e.,  the 
unaliened  lands  subject  to  prior  incumbrances.  Now  the  Code 
by  direct  proceedings  intends  to  accomplish,  without  a  multi- 
plicity of  suits,  the  same  result.  Instead  of  requiring  the  alienee 
to  pay  off  liens,  and  then  by  subrogation  reimburse  himself,  it 
compels  the  lienor  to  take  a  straight  shoot,  and  reach  out  in  the 
first  instance  to  the  property  or  fund,  which  could  be  ultimately 
reached  by* the  alienee  were  he  first  to  discharge  the  lien.  But 
in  each  instance  the  party  moving  on  that  property  or  fund  must 
take  it  as  he  finds  it,  subject  to  all  prior  equities. 

This  we  believe  to  be  the  ultimate  analysis  of  this  case.  See 
confirmatory  of  these  views,  Whitten  v.  Saunders^  75  Va.,  1 
Matth.  567,  and  Harman  v.  Oberdor/er,  33  Gratt.  497 ;  Renich  v. 
Ludington,  14  W.  Va.,  367;  McClashey  v.  O'BHen,  16  W.  Va., 
791. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  as  follows:  At  the  April  term,  1868,  of  the  cir- 
cuit court  of  Rockbridge  county,  Joseph  G.  Steele,  executor  of 
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George  W.  Johnson,  recovered  a  judgment  against  G.  A.  White 
for  |10,912.37,  which  judgment  was  docketed  July,  1870. 

Afterwards,  and  prior  to  April  22d,  1870,  judgments  were 
recovered  against  the  said  G.  A.  White  by  G.  W.  Bansemer  & 
Co.,  and  others,  aggregating  $4,202.11,  which  were  promptly 
docketed.  On  the  said  22d  of  April,  1870,  the  said  G.  A. 
White  borrowed  |15,000  from  the  appellant,  Walter  S.  Gurnee, 
and  executed  a  trust  deed  on  his  real  estate  called  Hart's 
Bottom,  to  secure  the  same,  which  was  recorded  May  2,  1870. 

In  April,  1868,  when  the  said  judgment  was  recovered  by  the 
appellee,  Johnson's  executor,  the  said  G.  A.  White  was  seized 
of  the  said  Hart's  Bottom,  and  of  other  real  estate  called  "Con- 
nery.*'  The  said  Connery  property  was  first  sold  and  did  not 
bring  enough  to  satisfy  the  judgment  held  by  the  said  appellee, 
Johnson's  executor. 

The  circuit  court  of  Rockbridge,  by  the  decree  of  April 
term,  1881,  in  a  controversy  between  the  holders  of  the  said 
judgment  of  Bansemer  &  Co.,  and  others,  and  the  said  White, 
and  the  said  Gurnee,  who  had  been  admitted  a  party  upon  his 
own  petition  in  the  suit  between  Bansemer  dc  Co,,  and  others j 
V.  White,  decided,  that  the  judgment  of  the  appellee,  Johnson's 
executor,  rendered  at  the  April  term,  1868,  was  a  valid  lien 
upon  all  the  real  estate  of  said  White,  situated  in  the  county  of 
Rockbridge,  notwithstanding  that  it  was  not  docketed  until 
July,  1870,  and  still  bound  such  real  estate,  except  so  much  as 
was  aliened  after  the  rendition  of  such  judgment  to  a  purchaser 
for  valuable  consideration  without  notice  of  such  judgment, 
from  the  date  of  its  rendition ;  the  unaliened  property  of  said 
White  being  held  liable  for  the  judgment  of  Johnson's  exec- 
utor ;  the  Hart's  Bottom  real  estate,  conveyed  for  the  benefit  of 
Gurnee,  was  held  liable  for  the  judgments  against  said  White, 
recovered  before  the  alienation,  and  of  which  the  alienee  had 

notice. 

From  this  decree  the  appellant  applied  to  this  court  for  an 
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appeal,  which  was  allowed.  And  the  appellant  insists  here  that 
the  unaliened  lands  of  the  said  White  should  be  held  liable  to 
the  judgments  of  which  he  had  notice,  and  should  not  be  sub- 
jected to  the  lien  of  the  judgment  of  the  appellee,  Johnson's 
executor,  of  which  he  had  no  notice,  and  against  which  it  was 
not  possible  for  him  to  protect  himself.  That  at  the  time  of  his 
purchase,  the  said  White  was  seized  of  sufficient  real  estate  to 
pay  and  satisfy  the  said  docketed  judgments  against  him,  the 
said  White,  independent  of  the  real  estate  sold  to  the  appellant, 
and  that  he  was  entitled  under  the  statute  to  hold  the  real 
estate  purchased  by  him  exempt  from  the  liens  upon  the  same, 
until  all  the  real  estate  of  the  debtor  retained  at  the  time  of  his 
purchase  had  been  subjected  first,  to  satisfy  the  said  liens,  and 
that  he  purchased  under  the  belief  that  the  unsold  lands  of  the 
said  White  were  ample  to  pay  and  satisfy  all  the  liens  on  said 
White's  land;  that  his  mistake  upon  this  point  was  caused  by 
the  Inches  of  the  said  appellee,  in  failing  to  give  him  notice  of 
his  lien,  and  that  the  said  appellee  should  himself  suffer  the 
loss  which  was  caused  by  his  own  conduct,  certainly  in  a  court 
of  equity.  And  the  question  in  this  case  is.  Was  the  unaliened 
real  estate  of  the  debtor  liable  first  to  the  lien  of  the  judgment 
first  rendered  and  unrecorded,  or  to  the  lien  of  the  judgment 
last  recovered,  but  duly  docketed,  at  the  date  of  the  alienation  ? 

Under  the  sixth  section  of  chapter  182  of  the  Code,  every 
judgment  for  money  rendered  in  this  state  against  any  person, 
is  made  a  lien  on  all  the  real  estate  of  such  person,  at  or  after 
the  date  of  such  judgment. 

As  between  the  judgment  creditors  then  the  statute  is  plain. 
What  is  the  law  as  between  the  purchaser  for  value  without 
notice,  and  the  holder  of  an  undocketed  judgment? 

The  eighth  section  of  the  same  chapter  of  the  Code,  provides, 
that  no  judgment  shall  be  a  lien  on  real  estate  as  against  a 
purchaser  thereof  for  valuable  consideration  without  notice, 
unless  it  be  docketed  according  to  the  third  and  fourth  sections 
of  the   same  chapter,  in    the  county  or  corporation  wherrin 
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such  real  estate  is  situated,  either  within  sixty  days  after  such 
judgment  or  fifteen  days  before  the  conveyance  of  such  real 
estate  to  such  purchaser.  In  this  case  Hart's  Bottom  was 
aliened,  and  the  Johnson  judgment  was  not  docketed  in  the 
said  county  within  fifteen  days  before  the  said  alienation,  nor 
within  sixty  days  after  the  rendition  of  the  judgment.  So  it  is 
plain  that  the  lien  on  the  aliened  land  of  the  said  judgment 
was  defeated  by  the  sale  of  the  same,  and  it  is  not  contended 
otherwise. 

But  as  between  the  purchaser  of  Hart's  Bottom  and  the  dock- 
eted judgments,  the  eighth  section  has  no  application,  because 
as  to  them  the  purchaser  had  notice. 

What  right  did  the  purchaser  have  as  to  the  Connery  property  ? 
By  the  tenth  section  of  the  same  chapter  of  the  Code,  he  had 
a  right  to  have  the  Connery  property  sold,  first  to  satisfy  the 
lien  of  the  judgments  against  his  vendor  before  the  real  estate 
purchased  by  him  was  subjected.  But  when  subjected  to  satisfy 
the  liens  of  judgments  on  the  real  estate  of  the  said  vendor,  how 
were  these  liens  to  be  adjusted?  Was  it  to  be  subjected  under 
the  sixth  section,  and  each  judgment  held  to  attach  as  of  the 
date  of  its  rendition?  What  equity  does  Q-urnee  acquire  as  to 
the  real  estate  of  White,  which  was  not  purchased  by  him, 
other  than  the  right  to  have  it  sold  to  satisfy  the  liens  of  judg- 
ments against  his  vendor,  before  the  real  estate  purchased  by 
him  is  held  liable  ? 

The  eighth  section  was  framed  for  the  protection  of  pur- 
chasers of  real  estate,  claiming  under  alienation  by  the  judg- 
ment debtor,  real  estate  which,  under  former  laws,  would  have 
been  subject  to  the  lien  of  the  judgment,  even  in  his  hands  for 
value  without  notice.  He  is  entitled  to  hold  the  land  he  pur- 
chased clear  of  all  liens,  except  such  as  he  had  notice  of  He 
was  required,  as  to  the  land  he  purchased,  to  incur  no  burden, 
except  such  as  he  voluntarily  assumed.  He  purchased  his  land 
subject  to  the  lien  of  the  Bansemer  judgments,  and  he  has  been 
held  to  hold  it  subject  to  the  same. 
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This  court  speaking  upon  this  subject  in  a  recent  case  said: 
"This  lien,  conferred  by  the  sixth  section  of  chapter  one  hun- 
dred and  eighty-two  of  the  Code,  is  absolute  and  unconditional. 
It  is  thus  provided  that  every  judgment,  for  money  thereafter 
rendered  in  this  state  against  any  person,  shall  be  a  lien  upon 
all  the  real  estate  of  or  to  which  such  person  shall  be  possessed, 
or  entitled  at  or  after  the  date  of  such  judgment.  The  only 
exception  to,  or  limitation  upon  this  sweeping  enactment,  is 
found  in  the  eighth  section  of  the  same  chapter,  which  declares 
that  no  judgment  shall  be  a  lien  upon  real  estate  as  against  a 
purchaser  thereof  without  notice,  unless  it  be  docketed  as  di- 
rected." 

It  will  be  thus  seen  that  the  purchaser  of  real  estate  is  entitled 
to  hold  the  same  exempt  from  the  lien  of  an  unrecorded  judg- 
ment, of  which  he  had  no  notice.  But  that  is  the  sole  excep- 
tion. The  real  estate  he  purchased  is  protected,  but  as  between 
all  other  persons,  and  all  other  real  estate  of  the  debtor,  it  is  a 
matter  of  no  consequence  whether  a  judgment  is  docketed  or  not. 

Much  has  been  said  about  the  hardship  of  the  law  in  thus 
maintaining  as  between  creditors  this  secret  encumbrance.  But, 
as  is  said  in  the  same  case,  this  argument  might  be  addressed  to 
the  legislature  with  more  propriety  than  to  the  courts.  The 
statutes  of  registration  do  not  profess  and  were  not  intended  to 
guard  against  all  the  mischief  which  arise  from  conflicting  titles 
or  successive  alienations  of  property.  An  undocketed  judgment 
is  good  against  subsequent  creditors  with  or  without  notice,  and 
yet  the  subsequent  creditor  may  have  trusted  the  debtor  upon 
the  faith  of  his  ownership  of  an  apparently  unencumbered 
estate. 

It  has  been  repeatedly  held  by  this  court  that  the  lien  of  a 
judgment  is  an  express,  absolute  statutory  lien  on  the  debtor's 
real  estate,  and  the  right  to  resort  to  the  courts  to  enforce  it  is  a 
legal  right  without  terms  or  conditions  to  be  imposed,  except 
the  one  which  we  have  noticed  as  the  sole  exception,  which  pro- 
tects the  purchaser  without  notice  against  an  unrecorded  lien 
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uipon  the  land  which  he  buys.  As  to  all  other  persons  and  all 
other  real  estate  the  rights  of  the  judgment  creditor  are  pre- 
cisely the  same  as  they  would  be  if  the  statute  had  never  been 
passed,  requiring  judgments  to  be  docketed. 

In  a  controversy  between  different  judgment  creditors  priority 
of  time  has  been  held  to  be  priority  of  right,  except  in  the  ex- 
ception provided  by  the  said  eighth  section.  By  operation  of 
that  section,  as  we  have  seen,  the  senior  judgment  lost  its  lien  upon 
Hart's  Bottom,  but  the  Connery  property  has  not  been  aliened, 
and  is  not  affected  with  the  lien  of  a  subsequent  purchaser  for 
valuable  consideration  without  notice,  and  the  Hen  of  the  un- 
recorded judgment  attaches  to  it  under  the  statute.  You  cannot 
take  from  a  party  a  plain  legal  right  or  advantage  unless  you 
can  bring  home  to  him  fraud  or  other  unfair  conduct,  or  a  gross 
neglect  of  some  positive  duty  imposed  by  a  plain  rule  of  law. 
2  Pomery  E.  J.  676.  To  docket  his  judgment  is  the  privilege 
of  the  creditor,  not  his  duty.  If  he  does  not  docket  it,  he  may 
lose  his  lien  on  the  real  estate  aliened  to  a  purchaser  for  value 
without  notice. 

The  owner  of  the  unrecorded  judgment  was  obliged  to  give 
notice  to  the  purchaser  of  the  real  estate  encumbered  by  his  lien, 
or  he  lost  all  claim  under  the  law  to  such  real  estate.  And  the 
appellee  lost  his  lien  on  Hart's  Bottom  by  his  failure  to  give 
such  notice,  and  if  the  Connery  property  had  been  sold  to  the 
same  purchaser  ^under  the  same  circumstances,  he  would  have 
lost  his  lien  on  that;  but  the  Connery  property  has  not  been 
sold,  and  does  not  come  within  the  operation  of  the  eighth  sec- 
tion, and  so  the  lien  of  the  judgment  remains  undisturbed.  The 
statute  makes,  as  we  have  seen,  the  lien  of  the  judgment  "an 
express,  direct,  positive  lien  on  all  the  real  estate  of  or  to  which 
the  judgment  debtor  should  be  possessed  or  entitled  at  or  after 
the  date  of  the  judgment." 

This  court,  in  the  case  of  Borst  v.  Nolle  and  als.y  28  Gratt.  423, 
speaking  of  this  lien,  said,  "  It  can  hardly  be  said  of  such  a  lien  as 
we  have  described,  that  it  is  not  a  civil  right,  and  one  of  a  high 
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order,  seeing  that  it  is  under  the  law  as  it  stands,  and  by  force  of 
the  law,  a  plain,  direct,  positive  charge  upon  real  estate.  Having 
once  attached,  it  continues,  unless  it  is  in  some  way  discharged, 
as  long  as  the  real  estate  on  which  it  rests  remains  the  property 
of  the  judgment  debtor.  It  accompanies  the  land  in  its  descent 
to  the  heirs,  follows  it  into  the  possession  of  volunteers,  and 
even  into  the  hands  of  purchasers  for  value,  if  they  have  notice. 
It  is  a  mistake  to  suppose  that  the  eighth  section  was  intended 
to  create  a  lieu  against  the  purchaser  by  docketing  the  judgment. 
The  lien  is  created  by  section  six,  and  attaches  to  all  the  real 
estate  of  the  debtor,  except  so  far  as  it  is  qualified  by  section 
eight.  The  qualification  is,  that  it  shall  not  extend  to  real 
estate  aliened  after  judgment,  to  purchasers  for  value  who  have 
no  notice  of  the  judgment,  unless  the  judgment  be  docketed 
in  the  manner  and  within  the  time  prescribed.  The  implication 
is  irresistible,  that  if  it  is  so  docketed  it  shall  be  a  lien;  that  is, 
that  the  lien  which  was  created  by  section  six  shall  continue  as 
to  such  purchasers." 

We  have  said  enough,  we  think,  to  show  that  by  a  proper 
construction  of  the  several  statutes,  the  lien  of  a  judgment 
attaches  to  and  follows  the  lands  of  the  debtor  into  the  hands 
of  a  purchaser  for  value,  and  continues,  provided  the  judgment 
is  docketed;  and,  if  so  docketed,  that  it  is  a  lieu  from  the  date 
of  the  judgment  as  against  such  purchaser,  in  like  manner  and 
with  like  effect,  as  against  the  debtor;  and  while  the  docketing 
a  judgment  does  not  per  se  create  a  lien  as  against  a  purchaser 
for  value,  without  notice,  yet  it  is  an  act  necessary,  under  our 
statutes,  to  be  done,  in  order  to  preserve,  or  prevent  the  loss  of, 
the  lien  as  against  such  purchaser. 

The  Bansemer  judgments  were  duly  docketed,  and  were  liens 
upon  the  Hart's  Bottom  real  estate  at  the  date  of  the  Gurnee 
deed,  and  also  upon  the  Connery  property,  and  are  paramount 
to  the  said  deed,  so  far  as  the  said  deed  concerns  the  real  estate 
of  said  White,  the  judgment  debtor. 

The  Johnson  judgment  was  a  lien,  in  like  manner,  on  all  the 
Vol.  Lxxvn — 92 
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real  estate  of  said  White,  the  judgment  debtor,  from  the  date  of 
its  rendition,  but,  being  undocketed,  is  defeated  by  the  said  deed 
on  all  the  land  of  the  said  White  which  is  conveyed  in  the  said 
deed  of  Gurnee,  as  the  said  purchaser  was  without  notice  of  the 
said  Johnson  judgment.  The  said  purchaser  holds  the  said 
Hart's  Bottom  absolutely  free  from  the  lien  of  the  Johnson 
judgment.  And  the  said  purchaser  is  entitled  to  hold  the  said 
Hart's  Bottom  real  estate,  as  against  the  docketed  judgments, 
until  all  the  real  estate  of  his  vendor.  White,  unaliened  at  the 
date  of  his  purchase,  has  been  exhausted. 

The  Connery  property  was  liable  to  the  judgments  obtained 
against  the  judgment  debtor,  as  between  the  judgment  creditors 
in  the  ordei^of  their  recovery,  and  the  lien  of  each  attached  to 
the  said  real  estate  at  the  date  of  and  in  the  order  of  their  re- 
covery, whether  docketed  or  undocketed.  The  Johnson  judg- 
ment having  been  first  recovered,  hath  priority  to  the  judgments 
of  Bansemer  &  Co.,  and  others ;  and  the  said  Connery  property 
having  been  sold,  and  the  proceeds  applied  to  the  extinguish- 
ment of  the  liens  thereon,  according  to  their  priorities;  and  the 
judgments  of  Bansemer  &  Co.,  and  others,  remaining  unpaid, 
the  holders  thereof  are  entitled  to  subject  the  Hart's  Bottom 
real  estate  in  the  hands  of  the  purchaser,  Gurnee,  to  the  payment 
of  their  said  judgments.  The  said  purchaser  having  purchased 
the  said  real  estate  with  notice  of  their  liens,  respectively. 

The  case  of  Renick  v.  Ludington  et  ai,,  14th  W.  Va.  Reports, 
decided  December  14th,  1878,  is  a  case  involving  the  same  ques- 
tions as  those  involved  in  this  case,  and  the  decision  is  in 
accordance  with  the  foregoing  views.'  See  also  McClaskey  dk 
Crim  et  al.  v.  O'Brien  et  al,  16th  W.  Va.  Rep.  791.  The  cir- 
cuit court  of  Rockbridge  having  decided  in  accordance  with  the 
foregoing  opinion  in  the  decree  complained  of,  we  think  there 
is  no  error  in  the  said  decree,  and  the  same  must  be  affirmed. 


Decree  affirmed. 
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Trout's  Adm'r'  and  als.  v.  Warwick,  Trustee,  and  al. 

September  27th,  1883. 

Vendor  and  Vendee— /?^^flf  as  escrow— Equitable  title— Registry— Case 
at  ^ar.— Circuit  court  of  N.  directs  W.,  trustee  for  his  wife,  to  buy,  sub- 
ject to  its  approval  at  price  not  exceeding  ^,000,  payable  out  of  her 
funds  in  its  hands,  a  home  for  her.  In  1873,  trustee  contracts  by  writing 
with  H.  for  240  acres  in  A.  at  $12,000,  subject  to  court*s  approval.  In 
March,  1874,  trustee  reports  contract  with  H.;  but  court  is  told  that  only 
100  acres  thereof  at  $6,000 -cash,  $2,500,  balance  in  three  annual  pay- 
ments—is to  be  paid  for  out  of  her  funds.  H.'s  conveyance  of  the  100 
acres  to  trustee  is  filed  as  escrow  until  cash  payment  made.  Court 
confirms  report  quoad  the  100  acres,  and  "the  deed  as  escrow,  until 
cash  payment  made  and  recorded,"  and  provides  for  paying  not  only 
the  cash  but  the  other  payments.  On  6th  November,  1874,  all  the  pur- 
chase money,  except  $419.59,  is  paid,  and  during  that  year  that  balance 
is  paid.  Deed  is  recorded  April  13,  1876.  Written  contract  never  was. 
T.'s  administrator  and  others  got  judgments  against  H.  15th  March,  1876, 
which  were  docketed  two  days  later.  In  suit  to  subject  the  100  acres  to 
those  judgments ; 
Held: 

I.  This  is  not  a  case  coming  within  the  operation  of  the  statute 
requiring  the  registry  of  titles.  The  purchase  being  directed  by 
the  court  of  N.,  and  conditional  upon  its  approval,  was  not  the 
purchase  of  the  trustee,  but  of  the  court  itself,  and  there  was  no 
purchase  until  that  approval  was  given. 

2.  If  it  did  come  within  the  operation  of  that  statute,  there  was  no 

contract  in  writing  between  W.  and  H.  for  the  purchase  of  the  100 
acres,  which  could  have  been  placed  on  record,  the  failure  to 
register  which  rendered  said  land  liable  to  said  judgments. 

3.  The  deed  delivered  as  an  escrow  in  the  proceedings  of  a  court  of 

equity,  administering  trust  funds,  is  not  within  the  intendment  of 
that  statute.    Briscoe  v.  Ashby  and  als.,  24  Gratt.  469,  approved. 


Digitized  by 


Google 


732        TROUT'S  ADM*R  AND  AM.  V,  WARWICK,  TRUSTEE,  AND  AL. 
Syllabus— Statement. 

4.  That  deed,  so  delivered  as  an  escrow,  could  not  have  been  placed 

on  record  until  W.  had  become  entitled  to  it  by  paying  the  cash 
payment  on  6th  November,  i§74,  when  all  the  purchase  money, 
except  ^419.59,  was  paid. 

5.  But  as  that  balance  was  paid,  and  trustee  held  possession  of  the 

100  acres  under  a  parol  contract  and  equitable  title,  before  T.*s 
administrator  and  others  got  their  judgments  against  H.,  that  land 
is  wholly  exempt  from  the  lien  thereof  Floyd  v.  Harding,  28 
Gratt.  401,  approved. 

Appeal  from  decree  of  circuit  court  of  Augusta  county, 
entered  26th  November,  1871,  in  a  cause  wherein  Hugh  M. 
Mcllhany,  administrator  of  Nicholas  K.  Trout,  deceased,  the 
Merchants  Bank  of  Baltimore,  Loeb  Brothers  and  others,  were 
plaintiffs,  and  Jacob  Warwick,  trustee  of  his  wife,  Ellen  War- 
wick, and  her  children,  M.  G.  Harman's  administrator  and  heirs 
and  others  were  defendents. 

The  object  of  the  suit  was  to  subject  to  sale  to  pay  the  plain- 
tiffs' judgments,  which  were  rendered  and  docketed  about  15th 
March,  1876,  in  said  county,  a  tract  of  land  containing  one 
hundred  acres,  situated  in  said  county,  four  miles  north  of 
Staunton,  on  the  Valley  railroad,  and  same  held  by  said  Jacob 
Warwick,  as  such  trustee  under  an  equitable  title,  he  having 
under  the  directions  of  the  circuit  court  of  Nelson  county  pur- 
chased same  by  parol  agreement,  and  paid  therefor  out  of  trust 
funds  held  by  the  latter  court,  and  belonging  to  the  said  Ellen 
Warwick  and  her  children,  during  the  year  1874.  A  deed  from 
said  Harman  and  wife,  and  others,  conveying  said  land  to  said 
trustee,  had  been  filed  in  the  proceedings  of  two  causes  pending 
in  the  said  circuit  court,  as  an  escrow^  and  so  to  remain  until  the 
cash  payment  should  have  been  made;  which  payment  as  well 
as  all  of  the  purchase  money,  except  $419.59,  was  paid  on  6th 
November,  1874,  and  the  said  balance  was  paid  during  that 
year.  The  circuit  court  of  Augusta  county  held  that  "inas- 
much as  after  the  cash  payment  of  |2,500  was  completed,  on 
6th  November,  1874,  the  deed  for  said  land  was  no  longer  an 
escrow,  and  no  excuse  existed  for  further  delay  to  record  the 
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same,  and  it  was  not  withdrawn  and  recorded  until  after  the 
rendition  and  docketing  of  the  said  judgments,  so  much  of  the 
purchase  money  as  remained  unpaid  after  that  day,  or  an  in- 
terest in  the  land  equivalent  thereto,  was  liable  to  those  judg- 
ments." From  this  decree  Trout's  administrator  and  others 
obtained  from  one  of  the  judges  of  this  court,  an  appeal.  The 
opinion  more  fully  states  the  facts. 

G,  M.  Cochran,  and  Thos.  (7.  Elder,  for  the  appellants. 

Alexander  Fultz,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

At  the  term  of  the  circuit  court  of  Augusta  county,  which 
commenced  March  16th,  1876,  the  personal  representative  of  N. 
K.  Trout,  deceased,  recovered  a  judgment  against  M.  G.  Harman 
and  others  which,  principal,  interest  and  costs,  amounted,  on  the 
15th  of  March,  1879,  to  $518.06 ;  and,  at  the  same  term  of  said 
court,  another  judgment  against  the  said  M.  G.  Harman  and 
another,  which  on  the  15th  of  March,  1879,  amounted  to  |1,815.92 ; 
and  at  the  same  term  of  the  said  court  Loeb  Brothers  recovered 
against  the  said  M.  G.  Harman  and  another,  a  judgment  which 
amounted,  on  the  15th  March,  1879,  to  $1,096.22.  All  these 
judgments  were  regularly  docketed  in  the  clerk's  office  of  the 
county  court  of  Augusta  county  on  the  17th  April,  1876. 

At  the  September  term,  1873,  of  the  circuit  court  of  Nelson 
county,  in  two  causes  therein  pending  under  the  styles  of 
Massie,  dtc,  v.  Warwick  et  als.,  and  Warwick,  cfec,  v.  Massie 
et  ate.,  in  which  there  were  certain  funds  under  the  control  of 
the  court  belonging  to  Jacob  Warwick,  as  trustee  for  his  wife, 
Ellen  Warwick,  and  her  children,  a  decree  was  entered,  appoint- 
ing the  said  Jacob  Warwick,  trustee,  a  commissioner  of  said 
circuit  court,  with  authority  to  make  a  conditional  contract  for 
the  purchase  of  a  tract  of  land  in  Virginia,  subject  to  the  ap- 
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proval  of  the  court,  at  a  price  not  to  exceed  |6,000,  as  a  home 
for  his  family,  to  be  paid  for  out  of  the  funds  in  said  causes 
coming  to  him  as  trustree  aforesaid.  On  the  13th  December, 
1873,  the  said  Jacob  Warwick,  trustee  for  Mrs.  Ellen  Warwick, 
entered  into  a  written  contract  with  M.  G.  Harman  for  the  pur- 
chase of  two  hundred  and  forty  acres  of  land  with  valuable 
improvements  thereon,  belonging  to  said  Harman,  situate  in  the 
county  of  Augusta,  three  or  four  miles  north  of  the  city  of 
Staunton,  at  the  price  of  fifty  dollars  per  acre,  seven  thousand 
dollars  to  be  paid  when  a  good  title  was  made,  and  the  balance 
in  three  equal  instalments  at  one,  two  and  three  years  from 
January  Ist,  1874,  with  interest  from  that  date,  to  be  secured 
by  retention  of  the  vendor's  lien;  possession  to  be  given  on  the 
first  day  of  February,  1874.  And  it  is  further  provided,  that 
"as  said  Warwick  is  acting  as  trustee,  appointed  by  the  circuit 
court  of  Nelson  county,  this  contract  is  made  subject  to  the 
approval  and  ratification  of  said  court."  The  said  written  agree- 
ment was  signed  and  sealed  by  M.  G.  Harman  and  Jacob  War- 
wick, trustee. 

At  the  March  term,  1874,  of  the  circuit  court  of  Nelson  county, 
said  Jacob  Warwick,  trustee,  made  and  filed  his  report  in  the 
aforementioned  causes,  setting  forth  his  action  under  the  decree 
authorizing  him  to  purchase  a  farm  for  his  family.  The  report 
was  accompanied  by  th^  agreement  between  him  and  M.  G.  Har- 
man, of  the  13th  of  December,  1873,  and  by  a  deed  from  M.  G. 
Harman  and  wife  and  Lewis  Harman  and  wife  to  Jacob  War- 
wick, of  date  January  1,  1874,  conveying  one  hundred  acres  of 
land,  with  improvements  thereon,  in  trust,  for  the  use  and  benefit 
of  the  wife  and  children  of  said  Warwick.  The  boundaries  of 
the  one  hundred  acres  of  land,  and  the  price,  $6,000,  are  set  out 
in  the  deed ;  but  the  cash  payment,  as  agreed,  had  not  been 
made,  nor  any  part  of  it,  and  the  deed  was  filed  as  an  escrow. 

The  circuit  court  of  Nelson  county,  at  its  March  term,  1874, 
entered  a  decree  confirming  the  said  report  of  Jacob  Warwick, 
trustee,  as  to  so  much  of  the  contract  with  M.  G;  Harman  as 
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relates  to  the  one  hundred  acres  of  land  which  is  described  and 
conveyed  in  the  deed ;  and  the  decree  proceeds  as  follows :  "  It 
being  conceded,  however,  in  the  report  aforesaid,  that  the  cash 
payment  called  for  by  the  contract — viz:  the  sum  of  |2,500 — 
has  not  been  made,  although  the  same  is  receipted  and  acknowl- 
edged in  the  deed,  said  deed  is  not  to  be  considered  as  having  been 
delivered,  but  is  to  be  filed  among  the  papers  and  held  as  an 
escrow  until  the  cash  payment  (so-called)  aforesaid  shall  have 
been  made  and  j-ecorded."  On  the  6th  day  of  November,  1874, 
a  transfer  of  bonds  was  made  to  M.  Gr.  Harman,  and  accepted  by 
him  as  cash,  which  completed  the  cash  payment,  and  discharged 
all  the  deferred  purchase  money  but  $419.59;  and  this  balance 
was  wholly  paid  to  M.  G.  Harman,  January  19th,  1875. 

The  contract  of  December  13th,  1873,  waft  never  recorded;  but 
the  deed  of  January  1st,  1874,  was  obtained  by  Jacob  Warwick 
from  the  clerk's  office  of  the  circuit  court  of  Nelson  county,  after 
the  March  term,  1876,  of  the  circuit  court  of  Augusta  county,  and 
was  admitted  to  record  in  the  clerk's  office  of  the  county  court  of 
Augusta  county  on  the  13th  of  April,  1876.  Jacob  Warwick, 
trustee,  and  commissioner  of  the  circuit  court  of  Nelson  county, 
in  his  report  of  March  17th,  1874,  to  the  said  court,  says:  "The 
undersigned  has  removed  with  his  family  to  Augusta,  and  taken 
possession  of  the  lands  bought  of  Harman." 

These  are  the  material  facts  disclosed  by  the  record,  and  upon 
this  state  of  facts  the  question  is,  whether  the  aforesaid  judg- 
ments against  M.  G.  Harman  and  in  favor  of  the  appellants, 
obtained  at  the  March  term,  1876,  of  the  circuit  court  of  Augusta 
county,  and  regularly  docketed  in  the  clerk's  office  of  the  county 
court  of  Augusta,  within  the  time  prescribed  by  law,  are  binding 
on  the  one  hundred  acres  of  land  sold  and  conveyed  by  the  said 
M.  G.  Harman  and  wife  and  others  to  the  appellees,  by  a  deed 
which  was  not  recorded  until  after  the  said  judgments  were  ren- 
dered. Appellants  filed  their  bill  in  the  circuit  court  of  Augusta 
county  in  which  they  charged  that  their  judgments  aforesaid 
against  M.  G.  Harman  were  liens  upon  this  one  hundred  acres 
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of  land  in  the  hands  of  his  vendee,  Jacob  Warwick,  trustee  and 
commissioner  aforesaid ;  and  praying  to  subject  the  said  land  to 
the  satisfaction  of  their  said  judgments.  And  the  said  court,  at 
its  November  term,  1881,  entered  a  decree  by  which  it  adjudged 
that  "Jacob  Warwick,  trustee,  &c.,  held  the  one  hundred  acre 
tract  of  land  under  an  equitable  title  from  the  time  he  took  pos- 
session of  said  tract  of  land  up  to  the  hand-payment  provided 
for  in  the  deed  of  M.  Gr.  Harman  and  others  to  said  Warwick, 
trustee,  was  made ;  that  said  deed  executed  by  M.  G.  Harman 
and  others  on  the  Ist  day  of  January,  1874,  being  held  as  an 
escrow,  could  not  be  placed  upon  record,  and  there  was  no  other 
contract  in  writing  which  said  Warwick,  trustee,  could  have 
placed  upon  record.  But  the  court  was  further  of  opinion, 
that,  at  the  time  srfid  hand-payment  was  made  in  full,  the 
said  trustee  could  have  withdrawn  the  deed  theretofore  held  as 
an  escrow,  and  placed  the  same  upon  record,  and  that  in  conse- 
quence of  his  failure  to  do  so,  the  judgment  lien  creditors  of 
M.  G.  Harman  are  entitled  to  subject  said  one  hundred  acre 
tract  of  land  to  the  payment  of  whatever  balance  of  the  pur- 
chase money  of  said  tract  of  land  remained  unpaid  by  said 
trustee  at  the  time  said  hand-payment  was  fully  made ;  and  it 
appearing  that  at  the  time  said  hand-payment  was  paid  up  in 
full,  viz:  on  the  6th  day  of  November,  1874,  there  was  paid,  in 
addition  thereto,  a  sum  sufficient  to  reduce  the  purchase  money 
of  said  tract  of  land  still  remaining  unpaid  by  said  trustee,  to 
the  sutn  of  |419.59,  it  is  adjudged,  ordered  and  decreed  that 
Jacob  Warwick,  trustee,  &c.,  out  of  the  trust  estate,  do  pay  to 
I.  Fred.-  Effinger,  the  general  receiver  of  this  court,  the  afore- 
said sum  of  $419.59,  with  interest  thereon  from  the  6th  day  of 
November,  1874,  till  paid;  and  that  unless  the  said  Jacob  War- 
wick, trustee,  &c.,  or  some  one  for  him,  do  pay  within  four 
months  from  the  rising  of  the  court,  the  said  sum  of  money  with 
interest,  &c.,  then  that  the  said  one  hundred-acre  tract  of  land 
should  be  sold  by  commissioner  appointed  for  the  purpose,  &c. 
And  upon  the  payment  of  said  sum  of  money  by  said  trustee,  or 
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by  some  one  for  him,  said  tract  of  one  hundred  acres  of  land 
shall  stand  acquitted  for  all  claims  of  the  judgment  lien 
creditors  of  M,  G.  Harman,  or  any  party  claiming  under  the 
said  Harman." 

From  this  decree  an  appeal  is  had  to  this  court,  and  the  ques- 
tions now  to  be  decided  are — first.  Is  this  such  a  case,  upon  the 
facts  stated  by  the  record,  as  comes  within  the  provisions  of  the 
act  requiring  the  registry  of  titles?  and,  secondly,  even  if  it 
were  a  case  within  the  policy  and  requirement  of  the  registry 
acts,  did  the  appellees,  at  the  time  of  the  purchase  of  the  one 
hundred  acre  tract  of  land  from  M.  Gr.  Harman,  have  any  con- 
tract in  writing  which  they  could  have  placed  on  record,  the 
failure  to  record  which  rendered  said  tract  of  land  liable  to  the 
judgments  of  said  appellants? 

Warwick,  trustee,  was  not  the  purchaser  of  this  one  hundred 
acre  tract,  the  real  purchaser  was  the  circuit  court  of  Nelson 
county,  whose  commissioner  he  was,  and  the  money  invested  in 
this  land  was  a  trust  fund  belonging  to  Mrs.  Warwick,  a  mar- 
ried woman,  and  her  children,  in  the  hands  of  the  said  circuit 
court,  arising  out  of  proceedings  had  in  the  causes  then  pend- 
ing in  that  court  of  Massiey  dkc,  v.  Warvnck  et  als,,  and  War^ 
wick  (kc.  V.  Massie  et  als,  aforesaid,  the  regular  proceedings  of  a 
court  of  equity  having  jurisdiction  of  the  subject  matter  and  of 
the  parties. 

In  the  case  of  Briscoe  v.  Aaliby  et  ais.,  24  Gratt.,  page  469, 
Judge  Christian,  speaking  for  the  court,  said:  ''That  court  (the 
circuit  court  of  Culpeper)  held  in  its  hands  funds  belonging  for 
the  most  part  to  infants  and  married  women.  These  funds  were 
derived  from  the  sale  of  trust  property,  being  real  estate  lying 
in  the  county  of  Fauquier,  which  funds  the  court  had  directed 
its  commissioner  to  invest  in  lands  lying  in  Culpeper,  and  when 
the  whole  of  the  purchase  money  was  paid  the  said  land  was  to 
be  held  by  a  trustee  for  the  appellees  upon  certain  trusts  and 
conditions.  I  repeat,  the  title  of  the  appellees  was  founded  upon 
these  proceedings  of  a  court  of  chancery.  Does  the  registry 
Vol.  Lxxvn — 93 
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act  require  that  these  proceedings  shall  be  made  matter  of 
record  in  any  county  where  the  commissioner  of  the  court  may 
purchase  land  for  an  investment  of  this  fund  ?  If  so,  what  part 
of  these  proceedings?  The  decrees  only,  or  the  bill,  answer, 
exhibits  and  depositions?  All  of  which  are  necessary  to  show 
the  title  of  the  appellees.  The  title  of  the  appellees  is  not 
within  the  terms  of  the  registry  act,  and  is  not  such  a  title  as 
is  required  to  be  recorded  by  that  act."  This  case  of  Briscoe  v. 
Ashby  et  ale.  is  very  similar  to  the  case  at  bar,  and  does,  we 
think,  settle  the  rule  that  an  undelivered  deed  filed  as  an  escrow 
in  the  proceedings  of  a  court  of  equity,  administering  a  trust 
fund  belonging  to  a  married  woman  and  her  infant  children,  is 
not  within  the  terms  or  intendment  of  the  registry  act. 

And  this  conclusion  being  settled,  in  answer  to  the  first  ques- 
tion, we  might  end  this  opinion  at  this  point;  but  it  is  insisted, 
by  counsel  for  appellants,  that  the  written  contract  of  De- 
cember 13th,  1873,  was  the  true  contract  of  purchase  of  the 
one  hundred  acre  tract,  and  ought  to  have  been  recorded.  This 
contract  was  for  the  purchase  by  Warwick,  trustee,  of  two  hun- 
dred and  forty  acres  of  land  from  Jtlarman,  at  $50  per  acre,  and 
was  conditional  upon  the  approval  and  ratification  of  the  circuit 
court  of  Nelson  county.  The  circuit  court  of  Nelson  county 
never  did  ratify  it.  Subsequently,  Warwick  and  Harman  make 
an  agreement  for  the  sale  of  one  hundred  acres,  at  $60  per  acre; 
and,  after  the  proper  affidavits  required  by  the  court  are  obtained, 
a  deed,  dated  1st  January,  1874,  and  acknowledged  February 
14,  1874,  is  executed  by  Harman  and  wife  and  others,  setting 
forth,  specifically,  this  contract  for  the  one  hundred  acres  at  |60 
per  acre,  subject  to  the  approval  and  ratification  of  the  circuit 
court  of  Nelson.  This  deed  was  not  delivered;  and  Warwick 
could  not  demand  its  delivery ;  for,  by  the  terms  of  agreement 
between  him  and  Harman,  it  was  to  be  held  as  an  escrow;  and 
the  circuit  court  of  Nelson  county  expressly  decreed,  that  "  said 
deed  is  not  to  be  considered  as  having  been  delivered,  but  is  to 
be  filed  among  the  papers  and  held  as  an  escrow  until  the  cash 
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payment  (so-called)  shall  have  been  made  and  recorded/'  Now 
this  cash  payment  was  not  completed  until  November  6th,  1874 ; 
yet,  Warwick,  trustee,  and  commissioner  of  the  circuit  court  of 
Nelson  county,  reported  to  the  court,  March  17th,  1874,  that  he, 
"with  his  family  (the  wards  of  the  said  court),  had  removed 
from  Nelson  to  Augusta  county,  and  taken  possession  of  the 
lands  bought  of  Harman/'  Now,  was  he,  and  were  the  cestui  que 
trusts — the  married  woman  and  infant  children — in  possession 
of  this  one  hundred  acre  tract  under  a  legal  title?  or  were  they 
holding  and  occupying  the  land  under  an  equitable  title?  or 
were  they  trespassers?  Certainly  they  had  no  legal  title,  be- 
cause they  had  never  received  a  deed,  and  none  had  been 
delivered.  They  did  not  hold  under  the  contract  of  December 
13th,  1873,  because  that  was  never  ratified  by  the  circuit  court 
of  Nelson  county,  and  was  a  totally  different  contract,  for  two 
hundred  and  forty  acres  of  land  at  $50  per  acre,  and  had  been 
abrogated  and  superseded  by  a  subsequent  parol  contract  be- 
tween Warwick,  trustee,  and  Barman,  for  one  hundred  acres  at 
$60  per  acre.  It  is  very  plain  and  certain,  we  think,  that  they 
took  possession  of  this  one  hundred  acre  tract  of  land  by  a  parol 
contract,  and  held  it  under  an  equitable  title;  and  the  whole  of 
the  purchase  money  was  paid  in  full  before  the  judgments  of 
appellants  were  obtained.  Warwick  had  no  contract  in  writing 
under  which  he  took  possession  of  this  land,  which  he  had  con- 
trol of,  and  which  he  could  have  placed  upon  record — even  had 
the  case  been  within  the  operation  of  the  registry  acts. 

This  case  is  governed,  we  think,  by  the  ruling  of  this  court 
in  Floyd,  trustee  v.  Harding  et  cds,,  28  Gratt.  401,  and  Young 
et  cds,  V.  Devries  et  cds.,  31  Gratt.  304.  The  case  of  Eidson  v. 
Huff,  has  no  analogy  to  the  case  at  bar.  In  Eidson  v.  Huff, 
there  was  no  parol  contract — no  contract  conditioned  upon  the 
approval  of  a  court — no  undelivered  deed,  and  no  semblance  of 
an  equitable  title;  the  whole  transaction  was  evidenced  by  a 
complete  deed,  duly  signed,  sealed  and  delivered ;  the  vendor 
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retaining  no  right,  and  nothing  yet  to  be  done  by  the  vendee, 
who  was  clothed  with  a  complete  legal  title. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  decree 
of  the  circuit  court  of  Augusta,  of  November  term,  1881,  ap- 
pealed from,  is  right  and  should  be  affirmed  by  this  court,  in  so 
far  as  it  holds  that  the  appellees  held  the  said  one  hundred  acre 
tract  under  a  good  equitable  title,  free  and  exempt  from  the  liens 
of  the  judgments  of  the  appellants;  but  we  think  that  the  said 
decree  is  erroneous,  in  so  far  as  it  holds  the  said  land  bound  by 
said  judgments  to  any  extent.  It  was  erroneous  to  require  the 
said  Jacob  Warwick,  trustee,  to  pay  the  sum  of  $419.59  with 
interest  from  November  6th,  1874;  and  the  said  decree  is,  to 
that  extent,  annulled  and  reversed. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  circuit  court  did  not  err  in  holding  that 
Jacob  Warwick,  trustee,  held  the  one  hundred  acre  tract  of  land 
under  an  equitable  title  from  the  time  he  took  possession  of  said 
tract  of  land  up  to  the  time  when  the  payment  of  the  cash,  or 
hand-payment,  provided  for  in  the  deed  from  M.  G.  Harman 
and  others  to  said  Warwick,  trustee,  was  made ;  and  that  said 
deed,  executed  by  said  M.  G.  Harman  and  wife  and  others,  dated 
January  1,  1874,  was  held  as  an  escrow  and  could  not  be  placed 
upon  record;  and  that  there  was  no  other  writing  which  said 
Warwick,  trustee,  could  have  placed  upon  record.  But  the  said 
circuit  court  did  err  in  deciding  that  the  lien  creditors  of  M,  G. 
Harman  were  entitled  to  subject  the  said  land  to  the  payment  of 
four  hundred  and  nineteen  dollars  and  fifty-nine  cents;  and  in 
directing  said  Jacob  Warwick,  trustee,  out  of  the  trust  estate  to 
pay  to  the  general  receiver  of  the  said  court  the  said  sum  of 
$419.69,  with  interest  thereon  from  November  6th,  1874,  till 
paid ;  and  so  much  of  the  said  decree  as  directs  the  said  Jacob 
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Warwick,  trustee,  to  pay  the  said  sum  of  $419.69,  with  interest 
thereon,  to  the  said  general  receiver  of  the  court  is  revereed  and 
annulled.  But  the  appellees  being  the  parties  substantially 
prevailing  in  this  court,  it  is  decreed  and  ordered  that  the  ap- 
pellants pay  to  the  appellees  their  costs  by  them  expended  in 
the  said  circuit  court,  and  also  their  costs  expended  in  their  de- 
fence in  this  court  and  thirty  dollars  damages.  And  this  court, 
now  proceeding  to  render  such  decree  as  the  said  circuit  court 
court  should  have  rendered,  it  is  adjudged,  ordered  and  decreed 
that  the  complainant's  bill  be  dismissed 

Decree  reversed  in  part,  in  favor  of  the  appellees. 
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FuLTz  V.  Brightwell,  &a 
September  27th,  1883. 

I.  Personal  Representatives— Gw/if^/^ra/^  currency— Case  at  bar. — In 
1859,  suit  in  A.  county,  in  names  of  widow  and  heirs  of  P.  B.,  all  of 
whom,  during  the  war,  were  outside  Confederate  lines,  and  non-resi- 
dents, to  sell  house  and  lot  descended  upon  them.  Sale  in  i860  to  R.  B- 
confirmed.  F.,  administrator  of  P.  B.,  as  commissioner,  collected  nearly 
the  entire  purchase  money  in  gold,  or  its  equivalent.  Under  decree  of 
loth  June,  1863,  in  that  suit,  to  which  he  was  no  party,  and  which  involved 
no  settlement  of  his  accounts  and  indebtedness,  without  notice  to  widow 
and  heirs,  F.  deposited  the  amount  of  the  purchase  money  in  Con- 
federate currency  with  the  general  receiver  of  the  court.  In  1873,  widow 
and  heirs  filed  bill,  treated  as  ancillary  to  original  suit,  and  as  petition 
to  rehear  decrees  therein,  to  hold  F.  and  the  property  liable  for  the  pur- 
chase money,  which  bill  the  qircuit  court  sustained.    On  appeal  by  F. 

Held  :  (LacyyJ.y  dissenting.) 

1.  The  deposit    of  the  Confederate  currency,  with  the  general  re- 

ceiver, under  the  decree  of  June,  1863,  did  not  discharge  the 
administrator  from  liability  for  the  payment  of  that  purchase 
money. 

2.  It  was  his  duty  either  to  have  invested  that  money,  so  as  to  have  it 

forthcoming  when  distribution  could  be  made,  or  to  have  applied 
to  a  court  of  chancery,  by  appropriate  proceedings,  for  its  aid  and 
direction. 

3.  It  was  not  competent  for  the  court  below,  even  if  it  so  intended,  to 

authorize  the  administrator  to  relieve  himself  of  responsibility  by 
a  deposit  of  a  depreciated  and  depreciating  currency. 

4.  That  decree,  entered  without  notice  to  those  interested  in  the  ftind, 

and  in  a  cause  wherein  the  administrator  was  no  party,  was  a 
void  decree,  and  may  be  so  treated  collaterally. 

5.  But  the  decree  being  interlocutory,  and  the  bill  being  considered  a 

petition  for  its  rehearing,  under  the  circumstances  it  was  proper 
to  rehear  it  and  set  it  aside. 
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Appeal  from  decree  of  circuit  court  of  Augusta  county,  entered 
at  its  June  term,  1881,  in  the  cause  of  Brightwelly  dtc,  v.  Bright- 
weirs  heirs,  Ptolemy  Brightwell  died  in  the  state  of  Missouri 
intestate,  leaving  a  widow  and  children,  and  real  and  personal 
estate  in  said  county.  David  Fultz,  in  1868,  qualified  in  said 
county  as  his  administrator.  In  a  suit  instituted  in  1859,  in 
said  circuit  court,  in  the  names  of  the  widow  and  heirs  for  the 
purpose,  a  house  and  lot,  descended  upon  them  from  the  in- 
testate, was  decreed  to  be  sold,  and  in  1860  sale  thereof  was 
made  and  confirmed  to  Eobert  G.  Bickle.  The  adminis- 
trator, who  was  no  party  to  the  suit,  was  appointed  commis- 
sioner to  collect  the  purchase  money,  and  did  collect  nearly 
the  whole  of  it  in  gold,  or  its  equivalent.  On  10th  June,  1863, 
in  that  suit,  without  any  notice  to  the  widow  and  heirs,  who, 
during  the  entire  war,  were  outside  the  Confederate  lines  and 
residents  of  the  state  of  Missouri,  a  decree  was  entered,  under 
which  the  administrator  deposited,  in  Confederate  currency, 
with  the  Central  Bank  at  Staunton,  which  was  the  general  re- 
ceiver of  the  said  circuit  court,  the  amount  so  collected  by  him. 
In  1873  the  widow  and  heirs  filed  their  bill,  which  was  always 
treated  as  ancillary  to  the  original  suit  and  as  a  petition  to  re- 
hear and  set  aside  decrees  therein,  to  hold  the  administrator  and 
the  house  and  lot  liable  for  the  said  purchase  money,  and  to 
set  aside  the  deed  conveying  said  property  to  Bickle.  The  bill 
was  demurred  to,  and  the  allegations  thereof  denied  by  the  an^ 
swers,  and  numerous  depositions  taken.  The  circuit  court  set 
aside  the  decree,  and  also  the  deed,  and  decreed  against  Bickle 
for  the  original  purchase  money,  with  interest  and  costs,  and 
required  the  administrator  to  pay  again  the  sums  paid  by  him 
in  Confederate  currency  to  the  general  receiver. 

From  this  decree,  Fultz  and  Bickle  appealed  to  this  court. 
After  the  appeal  was  allowed,  and  before  the  hearing,  Bickle 
compromised  with  the  appellees.  The  case  was  decided  on 
Fultz's  appeal  alone. 
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H.  W,  Sheffey,  and  David  FuLtZy  for  the  appellant. 

This  decree  appellants  insist  is  erroneous.  The  demurrer  to 
the  bill  should  have  been  sustained.  The  defendants  had  no 
such  common  interests  in  the  subjects  of  controversy  as  to 
justify  a  joint  suit  against  them.  Bickle  had  no  interest  in  the 
settlement  of  the  administration  accounts,  and  the  administrator 
had  no  interest  in  the  house  and  lot  or  the  purchase  money.  It 
is  a  case  of  misjoinder  of  parties  defendent. 

The  independent  suit  cannot  be  maintained.  In  Wilson  v. 
Smithy  22  Gratt.  493,  the  court  decided  that — 

*'A  decree  of  a  court  of  competent  jurisdiction,  in  a  suit 
between  proper  parties,  is  valid  and  conclusive  until  reversed 
on  some  proper  proceeding  in  the  same  suit  and  the  same  court, 
or  an  appeal  to  an  appellate  court ;  and  if  there  were  any  irreg- 
ularities in  the  proceedings,  objection  on  that  account  could  only 
be  made,  if  at  all,  in  that  suit,  or  on  appeal  from  the  decree 
therein,  and  such  an  objection  cannot  be  made  in  an  independent 
suit." 

The  court  had  no  authority  to  set  aside  and  annul  its  own 
decrees  of  November,  1862,  and  June,  1863.  After  the  whole 
objects  of  the  suit  had  been  finally  settled,  by  an  able  and  ex- 
perienced judge,  having  complete  jurisdiction  of  the  subject, 
and  who  was  cognizant  of  all  the  facts  and  circumstances  then 
surrounding  the  case,  and  that  settlement  acquiesced  in  by  all 
parties  for  ten  years,  the  decree  should  not  have  been  disturbed. 

In  Vorheea  v.  The  Bank  of  the  United  States^  10  Peters  R. 
449,  Justice  Baldwin  in  delivering  the  opinion  of  the  court, 
said:  "If  the  principle  once  prevails  that  any  proceeding  of  a 
court  of  competent  jurisdiction  can  be  declared  to  be  a  nullity 
by  any  court,  after  a  writ  of  error  or  appeal  is  barred  by  limita- 
tion, then  every  county  court  and  justice  of  the  peace  in  the 
Union  may  exercise  the  same  right.  If  after  its  rendition,  the 
judgment  is  declared  void  for  any  matter  which  can  be  assigned 
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for  error  only,  on  a  writ  of  error  or  appeal,  then  such  court  not 
only  ursurps  the  jurisdiction  of  an  appellate  court,  but  collat- 
erally nullifies  what  such  court  is  prohibited  by  express  statute 
law  from  ever  reversing/'  See  Hat^vey  v.  Tyler,  2  Wall.  328, 
where  cases  are  reviewed;  Blount  v.  Darrich,  4  W.  C.  C.  657; 
Pennington  v.  Gibson,  16  How.  66;  Maxwell  v.  Stuart,  22  Wall. 
77 ;  Grignon's  era.  v.  Aator,  2  How.  341 ;  Tilton  v.  CojUld,  3 
Otto,  162;  Gunn  v.  Plant,  4  Otto,  664. 

This  doctrine  has  been  uniformly  recognized  by  that  court, 
and  the  learned  judge,  who  delivered  the  opinion  of  the  court 
in  Cooper  v.  Reynolds,  10  Wall.  316,  said:  "This  principle  has 
been  often  held  by  this  court,  and  by  all  courts,  and  it  takes 
rank  as  an  axiom  of  the  law." 

Judge  Bouldin  in  delivering  the  opinion  of  the  court  in  Mead 
V.  Jones,  24  Gratt.  363,  said :  "  No  objection  was  ever  made  to 
any  of  the  proceedings ;  and  now  after  the  loss  of  the  fund  by 
the  disastrous  termination  of  the  war,  it  is  sought  to  make  the 
guardian  responsible  for  an  act  approved  by  the  court,  and  never 
disapproved,  so  far  as  the  record  discloses,  by  the  parties  or  their 
counsel.  A  rule  of  this  sort  adopted  by  this  court  would  pro- 
duce incalculable  mischief  throughout  the  state,  and  tend  to  the 
utter  ruin  of  a  vast  number  x)f  innocent  officers,  acting  under 
the  sanction  and  by  the  authority  of  the  court  during  the  pro- 
tracted struggle  in  which  the  country  was  engaged.  Every 
consideration  of  sound  policy  and  justice  requires,  that  such 
officers  should  not  be  held  responsible  for  acts  hcma  fide  per- 
formed under  the  direct  approval  and  sanction  of  the  court 
appointing  them.'' 

But  this  question  must  be  regarded  as  finally  settled  by  the 
case  of  Lancaster  v.  Wilson,  27  Q-ratt.  624.  The  learned  judge 
said:  "No  matter  how  irregular  or  how  erroneous  may  have 
been  the  proceedings  in  that  suit,  they  cannot  be  enquired  into 
in  this.  That  would  be  to  assail  collaterally  the  judgment  of  a 
court  of  record  which  had  jurisdiction  of  the  parties  and  sub- 
ject matter.  This  can  never  be  done.  *  *  *  ^  judg- 
VoL.  Lxxvn — 94 
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raent  would  no  longer  be  a  final  adjudication  of  the  rights  of  lit- 
igants, but  the  starting  point  from  which  a  new  litigation  would 
spring  up;  acts  of  limitations  would  become  useless  and  nu- 
gatory ;  purchasers  on  the  faith  of  judicial  process  would  find 
no  protection;  every  right  established  by  a  judgment  would  be 
insecure  and  uncertain,  and  a  cloud  would  rest  upon  every 
title." 

But  the  force  and  validity  of  said  decrees  for  the  protection 
of  the  officers  who  acted  under  them,  are  clearly  established  by 
the  third  section  of  one  hundred  and  thirty-eighth  chapter  of 
the  Code  1873,  which  provides  that  all  judgments,  decrees,  &c., 
rendered  by  the  courts  during  the  war,  and  all  acts  of  sheriflFs, 
commissioners,  &c.,  in  obedience  to  or  by  authority  of  said  judg- 
ments, decrees,  &c.,  "be  held  to  have,  and  to  have  had  at  all 
times,  the  same  force,  virtue  and  effect  as  if  no  question  had 
been  made  as  to  the  lawful  authority  of  said  state  governments.*' 
Had  there  been  no  rebellion,  it  would  not  be  pretended  that  the 
court  below  had  authority  to  set  aside  its  own  decrees  and  sub- 
ject the  officers  who  obeyed  them  to  a  heavy  responsibility. 

But  the  decree  of  June,  1863,  was  final  as  to  appellants. 
Fleming  v.  Boiling^  8  Gratt.  292  ;  Rogers  v.  Strother,  27  Grratt 
417,  and  Judge  Christian  in  delivering  the  opinion  of  the  court 
in  Dickinson  v.  HelniSy29  Gratt.  471,  said:  "I  think  that  the 
decree  of  October,  1863,  confirming  the  report  of  the  receiver, 
that  the  whole  of  the  purchase  money  for  the  "  Houston  tract  '* 
had  been  lawfully  paid,  and  directing  a  deed  conveying  the  title 
to  the  heirs  of  Washington  Dickinson,  was  a  final  disposition 
of  the  case  so  far  as  Dickinson's  heirs  and  administrator  were 
concerned,  and  binding  upon  all  parties  then  before  the  court. 
It  ought  not  to  have  been  disturbed  seven  years  thereafter,  or 
ever  afterwards,  but  ought  to  have  been  a  finality."  All  the 
authorities  on  this  subject  are  carefully  reviewed  by  Judge  Burks 
in  Rawlings  v.  Bawlings,  from  which  it  clearly  appears  that  the 
decree  of  June,  1863,  was  final  as  to  appellants. 

But  the  only  allegation  in  the  bill  that  could  give  the  court 
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jurisdiction  was  denied  and  disproved.  The  bill  should  have 
been  dismissed  with  costs.  The  appellees  coming  into  court 
after  the  great  delay,  upon  charges  which  they  must  have 
known  were  false,  can  have  no  claim  to  relief  in  a  court  of 
equity. 

It  is  proved  that  when  Confederate  money  was  introduced,  it 
was  at  par  with  bank  notes.  In  fact,  it  was  preferred  by  a  large 
portion  of  our  citizens — both  were  received  by  the  banks  on  de- 
posit, and  in  payment  of  all  notes  due  at  the  banks,  without 
distinction,  and  paid  out  to  all  depositors,  and  used  for  all  bank- 
ing purposes  until  about  the  close  of  the  year  1862,  when  Con- 
federate money  had  become  almost  the  entire  currency  in  use. 
"It  was  current  for  all  the  purposes  of  a  circulating  medium  at 
that  time  in  the  common  usuages  of  business,  for  the  payment 
of  all  debts,  and  the  purchase  of  all  kinds  of  property  at  prices, 
but  little,  if  any,  advanced  above  the  prices  which  had  existed 
before  the  war."  Dickinson  v.  Helms,  29  Gratt.  467.  In  trans- 
acting the  business  of  the  country  these  currencies  were  used 
indiscriminately;  they  were  at  par  with  each  other,  continued 
at  the  same  relative  value,  and  gradually  depreciating  until  they 
both  went  down  together.  It  is  also  proved,  that  after  Confed- 
erate money  was  introduced,  it  was  impossible  to  keep  it  separate 
and  distinct  from  the  bank  note  currency.  They  unavoidably 
became  blended  and  were  used  as  of  equal  value.  Judge  Hend- 
ren,  in  answering  the  sixth  question,  says:  "I  state  unhesitat- 
ingly that  it  was  not  practicable  to  keep  the  former  bank  note 
currency  separate  and  distinct  from  the  Confederate  currency  in 
point  of  value."  This  is  also  clearly  proved  by  all  the  other 
witnesses,  and  especially  by  Mr.  Bledsoe  and  Mr.  McGufBn,  the 
bank  oflScers,  who  say  that  there  was  no  distinction  made  in 
taking  in  or  paying  out,  until  the  close  of  1862,  when  Confede- 
rate money  was  the  only  money  paid  out  by  the  banks. 

In  every  view  of  this  case,  the  decree  complained  of  is  wholly 
without  authority  to  sustain  it,  and  in  violation  of  every  princi- 
ple of  equity  as  laid  down  in  Davis  v.  Harman,  Dixon  v.  McCue, 
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Walker  v.  Page,  Newton  v.  Bushong,  Meade  v.  JoneSy  Mills  v. 
Mills,  and  Myers  v.  Zetelle,  The  evidence  clearly  shows  this 
case  is  identical  in  all  its  material  facts  vnth  Dickinson  v.  Helms, 
and  must  be  decided  by  that  case.  In  Hale  v.  WaU,  dec,  22 
Gratt.  424,  Judge  Bouldin,  in  delivering  the  opinion  of  the 
court,  said:  "It  would  be  too  rigorous  and  unjust;  would  be  in 
violation  of  those  well  settled  principles,  founded  in  reason  and 
conscience,  which  control  the  action  of  courts  of  equity,  to  hold 
that  though  the  appellant  has  been  guilty  of  no  mala  fides,  no 
misconduct,  no  negligence,  yet  he  is  to  be  held  responsible  for  a 
loss  which  he  had  no  part  in  creating  and  no  power  to  prevent" 

Thomas  D,  Sanson,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

Whether  the  deposit  of  CJonfederate  currency  with  the  general 
receiver  of  the  circuit  court  of  Augusta,  made  by  the  appellant, 
Fultz,  under  the  decree  of  June  10,  1863,  discharged  him  from 
liability  as  the  administrator  of  Ptolemy  Brightwell,  deceased, 
is  the  main  question  for  determination  on  this  appeal.  The 
court  below  held  that  it  did  not,  and,  we  think,  correctly.  That 
decree  was  entered  without  any  notice  whatever  to  the  parties 
interested  in  the  fund  in  question;  it  was  entered  in  a  suit  to 
which  the  administrator  was  not  a  party,  and  the  sole  object  of 
which  was  a  sale  of  the  house  and  lot  in  the  town  of  Staunton, 
with  a  view  to  the  distribution  of  the  proceeds  among  the  widow 
and  heirs  of  the  appellant's  intestate.  The  suit  was  begun  in 
1859,  and  from  the  commencement  to  the  close  of  the  late  war, 
the  parties  in  interest  were  all,  with  one  exception,  outside  of 
the  Confederate  lines,  and  residents  of  the  state  of  Missouri. 
The  fund  ^  for  which  the  administrator  was  liable  had  been 
almost  wholly  collected  by  him  before  the  war,  in  gold  or  its 
equivalent;  and  if,  by  reason  of  the  pendency  of  suits  against 
the  estate  and  certain  of  the  distributees,  or  from  any  other 
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cause,  it  could  not  be  distributed,  it  was  his  plain  duty  to  have 
safely  invested  it,  to  be  forthcoming  when  distribution  could  be 
made,  or,  by  appropriate  proceedings,  to  have  applied  to  a  court 
of  chancery  for  its  aid  and  direction  in  the  management  of  the 
trust.  This  he  did  not  do ;  it  does  not  appear  that  he  invested 
the  fund,  or  that  it,  at  any  time  or  anywhere,  was  deposited  in 
his  name  as  administrator. 

Under  these  circumstances,  therefore,  it  was  not  competent  for 
the  circuit  court,  by  its  decree,  even  if  so  intended,  to  authorize 
the  administrator  to  relieve  himself  of  liability  by  a  deposit  of 
a  depreciated  and  depreciating  currency.  These  principles, 
founded  upon  obvious  reasons  of  natural  justice,  are  well  estab- 
lished by  repeated  decisions  of  this  court,  and  need  no  elabora- 
tion in  the  present  case. 

In  Crickard's  executor  v.  Crickard's  legcUeeSy  25  Gratt.  410, 
an  executor  was  held  liable,  in  whose  hands  there  was  a  fund,  at 
the  beginning  of  the  war,  which  he  could  not  then  distribute, 
because  the  parties  entitled  were  not  competent  to  receive  it,  and 
which,  by  an  order  of  the  circuit  court  of  Augusta,  in  June, 
1863,  in  a  suit,  previously  brought  to  settle  the  estate,  he  in- 
vested in  CJonfederate  bonds.  He  averred  that  he  had  invested 
the  fund  according  to  his  best  judgment,  but  that  after  the  war 
began,  the  investments  became,  beyond  his  control,  converted 
into  Confederate  money,  and  that  afterwards,  under  the  order  of 
the  circuit  court,  he  invested  the  fund  in  Confederate  bonds. 
And  he  insisted  that  by  that  order  he  was  relieved  of  liability. 
But  this  court  held  otherwise.  It  said:  "The  executor  does  not 
inform  the  court  *  *  *  *  in  what  manner  he  invested  the 
funds  in  his  hands,  which  he  declares  in  his  answer  *  were  in- 
vested by  him,  according  to  his  best  judgment  and  discretion,  in 
the  management  of  his  trust;'  nor  does  he  offer  any  explanation 
of  how  *  these  investments  become,  beyond  his  control,  con- 
verted into  Confederate  money.'  One  of  two  things  is  certainly 
true,  and  in  either  event  the  executor  is  equally  responsible. 
He  either  retained  the  money  in  his  own  hands,  paying  interest 


Digitized  by 


Google 


750  FULTZ  V,    BRIGHTWELL,   AC. 


Opinion. 


to  the  parties  entitled,  and  regarding  it  as  an  investment  in  his 
hands  for  them,  or  he  loaned  it  out  upon  securities  of  some  sort. 
If  he  retained  it,  he  became  the  debtor  of  the  legatees;  and  hav- 
ing received  gold,  cannot  discharge  his  debt  in  a  depreciated 
currency.  If  he  loaned  it  out,  he  had  no  right  to  receive  it  in 
Confederate  currency,  depreciated  in  June,  1863,  to  one-tenth  of 
its  face  value.  And  if  he  changed  the  investment  he  had  made, 
and  suffered  safe  and  solvent  securities  to  become  *  converted 
into  Confederate  money,'  he  committed  a  devastavit,  for  which 
the  law  will  hold  him  responsible.  This  has  been  expressly 
decided  by  this  court,  not  only  in  the  case  of  Campbell's  execu- 
tors V.  Campbells  executor,  22  Gratt  649,  *  *  *  *  but  in 
a  number  of  cases  where  appeals  have  been  refused,  where  the 
record  and  petition  presented  this  precise  question." 

We  have  thus  quoted  at  length  from  the  opinion  in  that  case, 
because  what  is  there  said  applies  with  peculiar  force  to  the 
present  case.  It  would  be  strange  indeed,  and  contrary  to  the 
plainest  principles  of  justice,  ^f  a  debtor,  and  especially  a  fidu- 
ciary, having  in  his  hands  a  fund  collected  in  good  money,  could 
by  an  order  of  court,  obtain  ^d  without  notice  to  the  parties  in- 
terested in  the  fund,  relieve  himself  of  liability  by  a  payment 
in  a  currency  not  a  legal  tender  for  debts,  and  greatly  depre- 
ciated. That  such  orders  and  payments  thereunder  are  utterly 
invalid  for  such  purpose  has  often  been  decided  by  this  court. 
Thus  in  the  case  of  Beery  v.  Irick,  22  Gratt.  614,  it  was  held 
that  an  order  of  the  circuit  court  was  void,  which  was  obtained 
without  notice,  in  1862,  authorizing  a  purchaser  of  land,  which 
had  been  sold  in  1857  under  a  former  decree  in  the  cause,  to 
pay  to  the  general  receiver  of  the  court  the  balance  of  purchase 
money  due  by  him,  to  be  invested  in  state  bonds,  and  that  the 
payment  in  Confederate  currency  under  the  order  did  not  dis- 
charge the  purchaser.  See  also  Myers  v.  Nelson,  26  Gratt.  729 ; 
Purdie  and  wife  v.  Jones,  32  Gratt.  827. 

But  the  appellant  insists  that  the  decree  of  the  10th  June, 
1863,  cannot  be  assailed  in  a  collateral  or  independent  suit,  and 
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that  the  demurrer  to  the  bill  ought  to  have  been  sustained.  It 
is  a  sufficieut  reply  to  this  objectiou  to  say,  that  if  the  decree  is 
construed  as  appellant  insists  it  should  be  construed,  viz:  as 
authorizing  a  deposit  in  Confederate  currency,  then,  entered  as 
it  was  without  notice  to  the  appellees,  in  a  suit  to  which  the 
administrator  was  not  a  party,  and  in  which  a  settlement  of  his 
accounts  and  indebtedness  was  not  asked  for  nor  involved,  it 
was  a  void  decree,  and  may  be  so  treated'  in  any  proceeding, 
collateral  or  otherwise.  The  case  does  not  come  within  the  act 
of  the  legislature  of  March  5,  1863  ;  {CampbelVa  executors  v. 
Campbell's  executor,  22  Gratt.  684 ;  Kirhy  v.  Ooodyhoontz,  26 
Id.  302;  4  Minor's  Institutes,  1241;)  and  if  by  the  deposit 
under  that  decree  the  liability  of  the  administrator  was  dis- 
charged, it  is  difficult  to  see  why  any  other  debtor  of  the  appel- 
lees might  not,  with  the  same  propriety,  have  obtained  a  like 
decree  in  the  same  suit,  and  discharged  his  liability  by  a  deposit 
of  Confederate  currency. 

But  the  bill  which  was  filed  in  1873,  was  treated  throughout 
in  the  court  below  as  ancillary  to  the  original  and  depending 
suit  of  Brightwell,  dkc,  v.  BrightwelVs  heirs,  and  as  a  petition 
for  the  rehearing  and  review  of  the  decrees  complained  of  in 
that  suit.  This  it  was  competent  for  the  court  to  do,  and  the 
decree  of  June  10th,  1863,  being  an  interlocutory  decree,  it  was 
properly  reheard  and  set  aside.  In  Kendrick  et  al.  v.  Whitney 
et  cds.,  28  Gratt.  651,  it  was  said  that  cases  may  be  found  in 
which  the  court  has  reheard  a  cause  at  the  distance  of  eighteen 
years  from  the  time  the  decree  complained  of  was  pronounced. 
In  another  case  the  court  refused  to  discharge  an  order  for  a  re- 
hearing, though  at  a  distance  of  twenty-five  years.  Whether  a 
rehearing  shall  be  granted  is  said  always  to  depend  upon  the 
sound  discretion  of  the  court  upon  all  the  circumstances  of  the 
case.  Adams'  Eq.,  margin,  page  379;  Land  v.  Wiqlcham,  1 
Page,  256. 

The  appellant's  exceptions  to  the  master's  report  were  pro- 
perly overruled.     It  is  insisted  that  interest  on  the  fund  during 
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the  period  of  the  war  should  have  been  abated,  and  that  the 
administrator  should  have  been  credited  with  the  face,  and  not 
the  scaled  value  merely  of  the  Confederate  currency  disbursed 
by  him  in  tlie  payment  of  debts.  As  matter  of  fact,  the  war 
interest  was  abated,  except  as  to  the  resident  distributee,  and  as 
the  whole  fund  which  went  into  his  hands  was  collected  in  good 
money,  with  the  exception  of  a  few  small  sums,  of  the  aggregate 
scaled  value  of  about  forty  dollars,  he  was  properly  held  ac- 
countable accordingly. 

The  last  error  assigned  is  that  the  court  erred  in  not  requiring 
the  plaintiffs'  counsel  to  answer  the  interrogatories  propounded 
by  the  appellant  before  the  master.  No  exception  to  the  report 
on  that  ground  was  taken,  nor  does  it  appear  that  the  matter 
was  in  any  way  brought  to  the  attention  of  the  court.  And  it 
is  now  too  late  to  raise  the  objection  here. 

That  this  is  a  case  of  hardship  upon  the  appellant  there  can 
be  no  doubt,  but  we  have  carefully  considered  it,  and  are  sat- 
isfied that  the  decree  of  the  circuit  court  is  right,  and  must  be 
affirmed. 

Lacy,  J.,  dissented. 

Decree  affir!£ed. 
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Peale's  Adm'r  v.  Thurmond. 

October  4th,  1883. 

1.  Frouci ARIES — Guardian  de  facto — Rents  and  profits. — Guardian  de  facto 

is  liable  to  his  wards  for  rents  and  profits  received  by  him  during  his 
possession  of  the  corpus  of  their  estate. 

2.  Idem — Idem — Father— Advancements, — Father  acting  as  such  guardian 

and  liable  for  such  rents  and  profits,  is  entitled  to  set-off  against  same> 
the  amount  advanced  his  female  ward's  husband  to  assist  him  in  busi- 
ness ;  and  it  is  inequitable  to  settle  on  the  wife  the  whole  she  is  entitled 
to,  without  deducting  the  amount  so  advanced. 

3.  Idem— Idetn — Statute  limitations — Lapse  of  time. — Such  guardian,  being 

a  fiduciary,  the  statute  of  limitations  runs  not  in  his  favor  against  his 
ward's  claim,  nor  does  any  presumption  arise  from  lapse  of  time,  where 
the  claim  is  clearly  established. 

Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
entered  3rd  March,  1882,  in  the  cause  of  Ellen  V.  Thurmond, 
by  her  next  friend,  E.  S.  Peale,  against  D.  H.  Ralston,  sheriff 
of  said  county,  and  as  such,  administrator  de  bonis  non  of  Jona- 
than Peale,  deceased,  and  Robert  A.  Thurmond,  the  husband  of 
Ellen  V.  Thurmond.  Henry  Smith,  deceased,  devised  a  farm 
and  mill,  in  said  county,  to  his  (laughter,  Elinor,  wife  of  said 
Jonathan  Peale,  for  her  life,  remainder  to  her  children.  Elinor 
died  in  1839,  leaving  four  children,  E.  S.  Peale,  A.  N.  Peale, 
Margaret  C,  wife  of  J.  T.  Bishop,  and  said  Ellen  V.  Thurmond. 
The  latter  arrived  at  twenty-one  years  of  age  in  1855,  and 
married  in  1856.  Jonathan  Peale  held,  as  guardian  de  facto  of 
his  children,  the  farm  and  mill,  and  received  the  rents  and 
profits,  till  1853,  when  the  property  went  into  the  possession  of 
said  A.  N.  Peale.  To  assist  said  Robert  A.  Thurmond  in 
Vol.  Lxxvn — 95 
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business,  when,  after  his  intermarriage  with  Ellen  V.,  they  were 
needy,  Jonathan  Peale  advanced  him  |982.91.  Her  husband 
having  become  insolvent,  and  her  father  having  died,  in  1875, 
the  said  Ellen  V.  Thurmond  instituted  this  suit  to  recover  of 
her  father's  estate  her  share  of  the  rents  and  profits  of  the  said 
farm  and  mill  received  by  him,  as  guardian  de  fcLcto,  during 
her  whole  minority,  and  to  settle  same  on  her  free  from  liability 
for  her  husband's  debts.  The  said  administrator  relied  on  the 
statute  of  limitations,  and  lapse  of  time,  in  bar  of  the  whole 
claim,  and,  failing  those  defences,  on  the  reduction  thereof  by 
the  amount  of  the  said  advancement.  The  circuit  court  decreed 
against  the  testator's  estate  for  her  fourth  part  of  the  rents  and 
profits  during  the  complainant's  entire  minority,  with  interest, 
without  deducting  the  advancement,  and  settled  the  whole  on 
her,  free  from  liability  for  her  husband's  debts.  From  this 
decree  the  administrator  obtained  an  appeal  from  one  of  the 
judges  of  this  court. 

J,  N.  &  Winfield  Liggett^  and  Oeorge  E,  Sipe,  for  the  appel- 
lant. 

J'ohn  E,  Mdler,  for  the  appellees. 

Lacy,  J.  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  Rockingham  county 
from  a  decree  pronounced  in  this  cause  at  the  January  term, 
1882.  The  case  is  as  follows:  Henry  Smith,  the  grandfather  of 
the  appellee,  by  his  will  devised  the  Beaver  Creek  tract  of  land 
to  Elinor  Peale,  who  was  the  mother  of  appellee  and  the 
daughter  of  the  said  Smith,  and  who  had  intermarried  with 
Jonathan  Peale,  appellant's  testator.  The  said  tract  of  land 
was  to  be  held  by  the  said  Elinor  Peale  for  life,  and  remainder 
to  her  children.  The  said  Elinor  died  in  the  year  1839,  and 
left  four  children,  of  whom  the  said  appellee  was  one.     The 
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said  JoDathan  Peale,  after  the  death  of  said  Elinor,  his  wife, 
continued  to  hold  and  use  the  Beaver  Creek  land  during  the 
minority  of  the  said  children,  until  it  was  taken  possession  of 
by  one  of  the  four  children,  A.  N.  Peale,  in  the  year  1853. 
The  said  appellee  came  to  full  age  in  1855,  and  married  in 
1856.  Jonathan  Peale  died  in  1874,  and  in  the  year  1875 
suit  was  brought  by  the  appellee  against  the  estate  of  the 
said  Jonatlian  Peale  for  the  rents  and  profits  of  the  said  Beaver 
Creek  land,  of  which  she  claimed  one-fourth. 

Accounts  were  taken  by  the  commissioner  and  returned,  but 
none  of  them  seem  to  have  been  acted  on  by  tl^e  court,  except 
that  at  the  January  term  1882.  The  court  confirmed  account  No. 
1,  of  Commissioner  Bryan's  report  after  certain  corrections;  but 
by  the  subsequent  decree  of  March  3d,  1882,  the  case  was 
brought  up,  as  is  stated  by  consent,  upon  the  papers  in  another 
cause,  among  which  are  recited  the  report  of  Commissioner  John 
R.  Jones.  These  papers,  including  this  report,  are  not  filed  or 
printed  with  this  record.  But  the  court  decrees  upon  statement 
No.  1,  in  said  report  of  Commissioner  Jones,  a  balance  in  favor  of 
the  appellee  of  $1,130.60,  as  of  September  1st,  1856,  and  set  the 
same  aside  as  a  separate  estate,  free  from  the  marital  rights, 
contracts  and  liabilities  of  her  husband.  The  effect  of  this 
decree  is  to  give  the  complainant  below  rents  for  her  land 
against  her  father's  estate,  three  years  after  her  brother,  having 
an  equal  interest  with  herself,  had  come  of  age  and  taken  pos- 
session of  the  same,  and  disallows  her  father's  estate  all  credit 
for  advancements  made  to  her  after  she  came  of  full  age  and 
had  married,  and  all  advancements  made  to  her  husband,  among 
which  was  a  large  debt  paid  by  the  father  to  Hewlet,  incurred 
by  the  father  to  aid  her  husband  when  they  were  in  needy  cir- 
cumstances, and  to  assist  him  in  business. 

We  think  the  estate  of  the  father  should  be  held  liable  for 
the  rents  and  issues  of  the  lands  of  the  complainant  as  long  as 
he  held  the  same,  and  until  it  was  taken  possession  of  by  one  of 
the  joint  owners  in  1853,  but  no  longer. 
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We  think  the  money  paid  by  the  father,  to  assist  the  husband 
in  business,  and  to  assist  him  when  in  pecuniary  trouble  and 
embarrassment,  should  be  treated  as  a  payment  toward  his  in- 
debtedness to  the  wife,  and  it  was  inequitable  to  settle  upon  the 
wife  the  entire  indebtedness  of  the  father's  estate  to  her,  before 
the  balance  had  been  fairly  and  honestly  struck  between  her 
and  her  said  father's  estate. 

We  think  the  decree  of  the  court  below  was  erroneous  in 
these  respects.  The  circuit  court  should  have  approved  and 
confirmed  the  statement  No.  2  of  Commissioner  Bryan's  report, 
which  is  made  up  in  accordance  with  the  foriegoing  views,  by 
which  the  appellee  appears  to  be  entitled  to  receive  $1,149.82, 
as  of  November  1st,  1880,  of  wliich  $618.50  is  principal.  In 
this  court  a  decree  will  be  entered  in  accordance  with  the  said 
statement  No.  2  of  Commissioner  Bryan's  report. 

The  decree  is  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decrees  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
appellee,  Thurmond,  is  not  entitled  to  recover  rent  from  the 
estate  of  her  father,  for  the  use  of  her  land  after  the  year  1853, 
when  the  land  was  taken  possession  of  by  one  of  the  joint 
owners,  and  that  the  appellee,  Thurmond,  is  not  entitled  to  have 
a  settlement  out  of  the  amount  due  from  her  father's  estate, 
until  the  said  amount  has  been  credited  by  the  advancements 
made  to  her  and  her  husband  in  the  lifetime  of  her  father,  and 
also  by  the  amount  of  the  Hewlett  debt  paid  by  her  father  for 
her  maintenance  and  support,  and  to  assist  her  husband  in  busi- 
ness. And  that  the  decree  aforesaid,  rendered  on  the  3rd  of 
March,  1880,  is  erroneous,  and  so  much  of  the  said  decree  as 
charges  Jonathan  Peale's  estate  with  rents  on  the  land  of  the 
appellee  after  1853,  and  so  much  as  denies  the  credit  of  the 
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Hewlett  debt  upon  the  amount  due  from  Jonathan  Peale's  estate 
to  appellee  is  erroneous,  and  so  far  as  the  said  decree  is  in  any 
respect  in  conflict  with  the  opinion  of  this  court  hereinbefore 
expressed,  it  is  erroneous;  therefore  it  is  decreed  and  ordered 
that  so  much  of  the  said  decree  of  March  3d,  1882,  as  is  herein- 
before declared  to  be  erroneous,  be  reversed  and  annulled.  And 
the  appellant  being  the  party. substantially  prevailing  in  this 
court,  it  is  adjudged,  ordered  and  decreed  that  the  appellant  re- 
cover against  the  appellee  his  costs  by  him  incurred  in  the 
prosecution  of  his  appeal  here  and  thirty  dollars  damages.  And 
this  court,  proceeding  to  render  such  a  decree  as  the  said  circuit 
court  ought  to  have  rendered,  doth  adjudge,  order  and  decree 
that  the  complainant  doth  recover  against  the  defendant,  David 
H.  Ralston,  Jonathan  Peale's  administrator,  the  sum  of  $1,149.82, 
with  interest  on  |668.50,  part  thereof  from  November  1st,  1880, 
until  paid,  and  her  costs  by  her  expended  in  the  prosecution  of 
her  suit  in  the  said  circuit  court ;  the  same  to  be  paid  out  of  the 
assets  of  the  estate  of  said  decedent,  and  the  amount  so  decreed 
her,  is  set  apart  to  her  as  her  sole  and  separate  estate  free  from 
the  contracts,  liabilities  or  control  of  her  said  husband,  and  free 
from  his  marital  rights.  And  the  same  is  ordered  to  be  certified 
to  the  circuit  court  of  Rockingham  county. 

Dbcree  reversed. 
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MiNNICK    V.    WiLLIABiS. 

October  4th,  1883. 

I.  Practice  at  Common  Law — Z?^^/— Obligor,  by  writing  obligatory 
dated  October  4th,  1869,  binds  himself  to  pay  obligee  in  monthly  instal- 
ments, to  commence  from  that  day,  foso  either  in  goods  at  reg^ular 
prices,  or  in  current  money ;  and  at  the  times  the  amounts  are  payable, 
neither  delivers  the  goods  at  regular  prices,  nor  pays  the  money. 

Held: 

This  is  an  obligation  to  pay  money,  with  the  privilege  to  the  obligor 

to  discharge  the  money  obligation  by  the  delivery  of  the  goods  at 

regular  prices  in  equal  amount,  on  or  before  the  time  of  payment ; 

and  the  obligor,  failing  within  that  time  either  to  pay  the  money  or 

so  to  deliver  the  goods,  is  liable  to  an  action  of  debt  thereon. 

Crawford  v.  Daigh^  2  Va.  Ca.  521. 

Error  to  judgment  of  circuit  court  of  Rockingham  county, 
rendered  October  28th,  1881,  in  an  action  of  debt  wherein  Wil- 
liam Minnick  for  &c.,  was  plaintiflfe,  and  Samuel  C.  Williams 
was  defendant.  The  action  was  brought  on  the  following  writ- 
ing obligatory: 

"Article  of  agreement  made  and  entered  into  this  4th  October, 
1869,  by  and  between  William  Minnick  of  the  first  part,  and 
Williams  &  Slaymaker  of  the  second  part,  whereby  the  said  Min- 
nick agrees  to  let  to  said  Williams  &  Slaymaker  the  store-room 
and  cellar  in  the  hotel  building  at  Broadway  station,  Orange, 
Alexandria  and  Manassas  railroad,  with  all  the  appurtenances 
attached  thereto,  and  the  warehouse  at  the  north  end  of  the  store- 
room, with  the  grounds  extending  from  the  lower  end  of  the 
warehouse  next  to  the  creek,  running  north  to  the  public  street, 
and  thence  to  the  said  road,  and  from  the  street  to  the  .south 
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corner  of  the  store-room,  running  out  to  the  railroad,  to  have 
and  to  hold  full  possession  of  the  said  rooms  and  apartments 
and  grounds  as  above  described  for  and  during  the  term  of  two 
years,  to  commence  from  the  4th  October,  1869,  at  and  for  the 
sum  of  $150  the  first  year,  and  $200  the  second  year,  payable  in 
monthly  instalments,  either  in  goods  at  regular  prices  or  current 
money ;  and  it  is  further  agreed  that  when  the  lessees  quit  the 
premises  they  shall  leave  them  in  as  good  condition  and  repair 
as  they  are  now,  reasonable  wear  and  tear  excepted  in  the  trans- 
action of  their  business."  This  was  signed  and  sealed  by  the 
parties.  The  declaration  set  forth  the  contract  as  the  consider- 
ation for  which  the  defendant  "  promised  to  pay  to  the  plaintiff 
the  sum  of  |150  for  the  first  year,  meaning  thereby  the  year 
commencing  October  4th,  1869,  and  ending  October  4th,  1870, 
and  the  sum  of  |200  for  the  second  year,  meaning  thereby  the 
year  commencing  October  4th,  1870,  and  ending  October  4th, 
1871,"  and  concluded  with  the  usual  averment  in  debt.  To 
this  declaration  the  defendant  demurred,  on  the  ground  that 
covenant,  not  debt,  was  the  proper  action  on  such  an  instrument. 
The  circuit  court  sustained  the  demurrer  and  dismissed  the  suit. 
To  this  judgment  Minnick  obtained  a  writ  of  error  from  one  of 
the  judges  of  this  court. 

J.  E,  BoUer,  for  plaintiff  in  error. 

J.  H.  WilliamSy  for  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court : 

The  appellee  insists,  for  ground  of  demurrer,  that  an  action 
of  debt  will  not  lie  upon  the  contract  above  recited,  because  it  was 
not  a  contract  to  pay  a  sum  of  money  certain,  but  was  an  agree- 
ment  to  pay  money  or  "goods  at  regular  prices." 

The  appellant  insists  that  when  a  person  contracts,  in  the 
alternative^  to  do  one  of  two  things  by  a  given  day,  he  has, 
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until  the  day  is  past,  the  right  to  elect  which  of  them  he  will 
perform ;  but  if  he  suflfers  the  day  to  elapse  without  performing 
either,  his  contract  is  broken,  and  his  right  of  election  is  lost. 

The  action  of  debt  only  lies  for  money.  On  an  obligation  to 
pay  or  deliver  any  other  article,  covenant  is  the  proper  remedy ; 
and  the  recovery  is,  of  a  compensation  in  damages;  "goods  at 
regular  prices"  cannot  be  considered  as  money. 

If  a  contract  is  to  pay  money  simply,  debt  will  He;  when  it  is 
to  deliver  any  other  article,  covenant  will  lie ;  the  proper  remedy 
is  debt  in  the  one  case,  covenant  in  the  other. 

When  an  obligation  is  to  pay  money  in  a  fixed  quantity  of 
some  other  article,  as  of  goods,  bonds,  or  other  articles  other 
than  money,  of  a  certain  nominal  amount,  covenant  will  lie. 
But  when  the  obligation  is  to  pay  a  sum  of  money,  or  some 
other  article,  in  the  alternative,  on  or  before  a  certain  day,  or 
to  pay  a  sum  of  money,  with  a  privilege  to  the  obligor  to  pay  it 
in  some  other  article,  on  or  before  a  certain  day,  the  obligor  has 
his  election  to  deliver  the  article  on  or  before  the  day;  but  if  he 
fail  to  do  so,  he  is  liable  absolutely  for  the  money,  and  to  an 
action  of  debt  for  its  recovery.  Story  on  Contracts,  section  969 ; 
Crawford  v.  Daigh,  2  Va.  Cases,  521;  Butcher  v.  Carlile,  12 
Gratt.  520. 

In  this  case  before  us,  the  declaration  avers  that  the  defendant 
did  not  pay  the  same  to  the  plaintiff  when  the  same  became 
due,  either  in  goods  at  regular  prices,  or  in  current  money: 
and  that  the  said  defendant  hath  not,  at  any  time  since  the 
same  became  due,  paid  the  plaintiff  the  said  sum  of  money,  or 
any  part  thereof.  The  obligation  was  to  pay  on  or  before  a 
certain  day,  which  was  in  one  year,  one  sum,  and  in  two  years 
a  certain  other  sum — the  two  said  sums  making  together  the 
sum  demanded  in  this  suit — or  to  pay  in  "goods  at  regular 
prices."  At  the  day  and  date  named,  neither  money  nor  "goods 
at  regular  prices"  were  paid.  I  think  this  is  an  obligation  to 
pay  money,  with  the  privilege  to  the  obligor  to  discharge  the 
money  obligation  by  the  delivery  of  goods  at  regular  prices,  in 
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equal  amount,  on  or  before  the  day  it  became  payable.  The 
defendant  in  error  failed  to  pay  the  money,  or  deliver  the 
"goods  at  regular  prices,"  on  or  before  the  day  when  it  became 
due  and  payable;  and,  having  failed  so  to  discharge  it,  he  is 
liable  to  an  action  of  debt  therefor. 

The  promise  was  to  pay  money,  or  goods  at  regular  prices, 
on  or  before  the  day  named.  The  debt  was  a  money  debt ;  the 
obligor  stipulated  for  the  privilege  to  pay  in  money,  or  goods  at. 
regular  prices.  The  obligor  having  failed  to  pay  the  money,  or 
its  equivalent  in  goods  at  regular  prices,  on  or  before  the  day 
fixed  for  its  payment,  became  liable  absolutely  for  the  payment 
of  the  money,  and  an  action  of  debt  was  maintainable  against 
him  for  it.  The  obligation  then  became  in  effect  a  simple  and 
single  bill  obligatory. 

In  Crawford  v.  Daigh,  supra,  the  note  was  for  the  payment 
of  money  in  good  state  bank  paper,  and  yet  the  court  held  that 
after  the  day  fixed  for  such  payment  was  passed,  it  was  a  note 
for  the  payment  of  the  money  only,  and  being  set  out  as  such  in 
the  declaration,  was  set  out  according  to  its  legal  effect. 

A  fortiori,  when  the  obligation  is  to  pay  money  with  a  mere 
privilege  to  the  obligor  to  pay  in  some  other  article  on  or  before 
a  certain  day,  it  is  unnecessary  to  take  any  notice  of  such  privi- 
lege in  the  declaration  if  the  day  passes  without  payment  of  the 
money,  or  the  delivery  of  the  other  equivalent  article.  Lewis 
V.  Long,  3  Mun. ;  Butcher  v.  Carlile,  supra. 

The  privilege  is  in  the  nature  of  a  defeasance,  which  need 
never  be  stated  in  a  declaration,  but  is  a  matter  of  defense,  and 
ought  to  be  shown  in  pleading  by  the  opposite  party.  1  Chitty 
Pleading,  255. 

The  demurrer  in  this  case  should  have  been  overruled,  and 
the  court  below  erred  in  sustaining  the  said  demurrer,  and  the 
judgment  of  the  said  circuit  court  sustaining  the  demurrer  and 
dismissing  the  suit,  must  be  reversed  and  annulled,  and  the 
cause  remanded  to  the  said  circuit  court  for  further  proceedings 
to  be  had  therein  in  accordance  with  the  foregoing  views. 
Vol.  Lxxvn — 96 
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The  judgment  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  waiting  and 
filed  with  the  record,  that  the  judgment  of  the  circuit  court  is 
erroneous.  Therefore  it  is  considered  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the  appellee  pay  to  the 
appellant  his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  here,  and  $30  damages ;  and  that  the  demurrer  of  the 
'defendant  in  error  be  overruled,  and  the  case  remanded  to  the 
said  circuit  court  to  be  there  further  proceeded  in,  in  accordance 
with  the  foregoing  opinion,  and  that  the  defendant  in  error  pay 
to  the  plaintiff  in  error  his  costs  by  him  so  far  expended  in  the 
said  circuit  court  in  the  prosecution  of  his  case  there. 

Judgment  revbrsed. 
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Lavbll  and  Jordan  v.  McCurdy's  Ex'ors. 
October  4th,  1883. 

1.  Scire  Facias— The  mandate  of  the  statute  (Code  1873,  chapter  166,  sec- 

tion two,)  is,  that  process  from  any  court,  whether  original,  mesne,  or 
final,  except  a  summons  for  a  witness,  shall  be  returnable  within  ninety 
days  after  its  date.  This  embraces  a  writ  of  scire  /actus  to  award  exe- 
cution on  a  judgment ;  and  if  such  writ  of  scire  facias  be  on  its  face 
not  returnable  within  that  period  it  is  void.  IVarren  v.  Saunders ^  27 
Gratt.  259. 

2.  \DE.yi— Judgment  /A^r^<?«.— Judgment  on  a  writ  of  scire  facias;  returnable 

on  its  face  not  within  ninety  days,  can  only  be  treated  as  a  judgment 
rendered  without  service  of  process,  because  rendered  on  a  void  pro- 
cess, and  is  therefore  void. 

3.  Idem — Idem — Award  of  execution. — The  utmost  extent  of  the  jurisdic- 

tion in  the  court  upon  a  writ  of  scire  facias^  reciting  a  judgment  for 
money,  and  notifying  the  defendants  to  appear  and  show  why  the  plain^ 
tiflfe  should  not  have  an  execution  against  them  for  the  debt,  interest  and 
costs  of  said  judgment,  is  to  render  judgment  that  the  plaintiffs  in  the 
writ  oi scire  facias  have  execution  of  the  judgment  in  the  writ  set  forth. 

4-  Idem — Idem — Idem^Lien.— Such  judgment  for  award  of  execution  does 
not  constitute  a  lien  on  real  estate. 

5,  Idem — Idem—Judgment  for  money. —K  judgment  on  such  writ  of  scire 
facias  (even  where  the  writ  is  valid)  for  money^  and  not  merely  for 
award  of  execution,  is  in  excess  of  the  jurisdiction  of  the  court,  and  is 
absolutely  void,  and  may  be  so  declared  either  in  a  direct  or  a  collateral 
proceeding.    See  Wade  v.  Hancock,  76  Virginia,  620. 

Appeal  from  decrees  of  the  circuit  court  of  Rockbridge  county, 
rendered  26th  November,  1881,  and  Ist  April,  1882,  respec- 
tively, in  the  chancery  cause  of  A.  A.  McCurdy  and  William 
T.  McCurdy,  executors  of  John  McCurdy,  deceased,  and  other 
judgment  creditors   of  William   Jordan  against  J.   D.   Lavell, 
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William  Jordan  and  others.  In  1864  John  McCurdy  got  judg- 
ment in  said  court  against  William  Jordan  and  his  sureties 
for  $1,200,  interest  and  costs,  subject  to  sundry  small  credits. 
This  judgment  was  never  docketed  anywhere.  Others  also 
obtained  judgments  against  Jordan.  On  21st  November, 
1871,  he  was  regularly  discharged  as  a  bankrupt.  John  Mc- 
Curdy having  died,  his  executors,  at  April  term,  1872,  of 
said  court,  had  issued  a  writ  of  scire  fdcias,  suggesting  the 
death  of  John  McCurdy,  against  William  Jordan  and  his 
sureties,  to  show  why  those  executors  should  not  have  exe- 
cution of  said  judgment,  which  writ  was  executed  upon  Wil- 
liam Jordan  and  his  sureties,*  who  appeared  and  demurred 
to  the  writ;  but  the  demurrer  was  overruled.  Thereupon  the 
court  rendered  judgment  upon  the  scire  facias  for  the  sum  of 
$1,200,  and  interest  and  costs,  subject  to  the  sundry  small 
credits,  as  specified  in  the  original  judgment.  This  judgment 
on  the  scire  facias  was  docketed  in  Rockbridge  and  Augusta 
counties,  where  William  Jordan  then  owned  some  lands,  and 
where  were  lands  aliened  by  him  to  Lavell  and  others  since  the 
rendition  of  this  judgment.  In  January,  1881,  those  executors 
and  others  filed  their  bill  to  enforce  the  lien  of  the  judgment 
on  the  scire  fa^aSj  and  other  judgments,  on  the  said  lands. 
The  defendants  demurred,  and  answered,  denying  that  a  judg- 
ment on  a  scire  facias  creates  a  lien  on  lands,  that  the  court 
had  jurisdiction  to  render  the  judgment,  and  that  said  judg- 
ment was  valid,  and  also  setting  up  the  bankruptcy  of  William 
Jordan  as  a  discharge  of  the  judgment,  and  other  matters  of 
defence.  The  circuit  court  overruled  the  demurrer,  and  de- 
creed that  the  judgment  on  the  scire  facias  be  enforced  on  the 
said  lands  in  the  inverse  order  of  their  alienation.  From  this 
decree,  said  Lavell  and  William  Jordan  obtwned  an.appeal. 

J.  M.  QuarleSy  and  David  May,  for  the  appellants. 

S.  ff,  Hotistony  for  the  appellees. 


Digitized  by 


Google 


LAVELL   AND   JORDAN   V,   M*CURDY'S  Ex'ORS.  765 

Opinion. 

Richardson,  J.,  delivered  the  opinion  of  the  court: 

At  the  April  term,  1864,  in  the  circuit  court  of  Rockbridge 
county,  a  judgment  w>i8  rendered  in  favor  of  John  McCurdy 
against  William  Jordan,  Samuel  F.  Jordan,  James  G.  Paxton, 
and  Joseph  A.  Logan,  for  the  sum  of  $1,200,  with  $14,  the 
costs  of  suit,  and  with  the  following  credits  endorsed:  $40,  paid 
September  14,  1861;  $76.99,  paid  June  13,  1860;  and  $158.62, 
paid  June  1st,  1863.  Afterwards — to  wit:  on  the  19th  day  of 
December,  1868, — the  said  William  Jordan,  who  was  the  prin- 
cipal debtor,  the  others  being  his  sureties,  was  adjudged  a  bank- 
rupt in  the  district  court  of  the  United  States,  for  the  district 
of  Virginia,  and  on  the  21st  day  of  November,  1871,  was  dis- 
charged in  due  form,  and  thereby  was  released  from  said  debt 

In  the  meantime,  John  McCurdy,  the  plaintiff  in  said  judg- 
ment, having  died,  on  the  11th  day  of  April,  1871,  William  T. 
McCurdy  and  A.  A.  McCurdy,  as  executors  of  said  John  Mc- 
Curdy, sued  out  a  writ  of  scire  facias  from  said  circuit  court, 
directed  to  the  sheriff  of  Rockbridge,  setting  forth  in  the  usual 
form  said  original  judgment,  the  credits  thereon  endorsed,  the 
death  of  the  plaintiff  therein,  said  John  McCurdy,  the  qualifi- 
cation of  his  said  executors;  and  reciting  that,  notwithstanding 
said  judgment,  yet  execution  of  the  said  debt,  interest  and  costs, 
aforesaid,  still  remained  to  be  made ;  and  at  the  instance  of  the 
said  executors,  commanding  said  sheriff  to  make  known  to  the 
said  William  Jordan,  S.  F.  Jordan,  and  Joseph  A.  Logan,  sur- 
viving obligors  of  themselves  and  James  G.  Paxton,  deceased, 
who  were  survivors  of  themselves,  and  J.  J.  Whitmore,  deceased, 
that  they  be  before  the  judge  of  the  said  circuit  court  on  the 
first  day  of  the  then  next  term  thereof,  to  show,  if  they  have 
anything  to  say,  why  the  said  William  T.  McCurdy  and  A.  A. 
McCurdy,  as  such  executors,  ought  not  to  have  execution  against 
them  for  the  debt,  interest  and  costs  aforesaid. 

The  writ  of  scire  facias  thus  issued  seems  to  have  been  regu- 
larly executed,  and  at  the  next  term  of  said  court,  designated  in 
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said  writ,  the  cause  seems  to  have  been  on  the  docket,  and,  "  on 
motion*'  (it  does  not  appear  by  whom  made)  "and  for  reasons 
appearing  to  the  court,*'  was  continued.  This  was  on  the  28th 
day  of  September,  1871,  and  more  than  five  months  after  the 
date  and  service  of  the  writ.  At  the  next  term  of  said  circuit 
court  of  Rockbridge,  the  record  shows  that  the  defendants,  by 
counsel,  appeared  and  demurred  to  said  writ  of  scire  facias,  and 
issue  being  joined  on  said  demurrer,  the  court  overruled  the 
same;  and  thereupon  the  said  defendants  pleaded  payment  and 
also  nul  lid  record;  but  afterwards  withdrew  the  plea  of  pay- 
ment, and  issue  being  joined,  the  cause  was  heard  and  decided 
upon  said  plea  of  nid  tiel  record,  and  the  court  gave  judgment, 
not  that  the  plaintiffs  in  said  writ  have  execution  of  the  debt 
therein  set  forth,  but  that  they  recover  against  the  defendants 
therein  $1,200,  the  debt  in  the  said  tvrit  mentioned,  with  interest 
and  costs,  and  also  the  costs  in  suing  out  and  prosecuting  said 
writ  of  scire  facias;  and  the  judgment  on  said  scire  facias  has 
endorsed  precisely  the  same  credits  endorsed  on  said  original 
judgment. 

The  said  original  judgment  does  not  appear  ever  to  have  been 
docketed  anywhere,  but  said  judgment  on  scire  fa^das  was,  on 
the  11th  day  May,  1872,  docketed  in  the  county  of  Rockbridge, 
and  afterwards,  to-wit,  on  the  15th  day  of  December,  1874,  was 
docketed  in  Augusta  county,  and  also  in  the  city  of  Staunton. 

At  the  time,  and  after  the  docketing  of  the  judgment  on  said 
scire  facias,  said  William  Jordan,  the  principal  debtor,  owned 
several  lots  of  land,  some  of  which  were  situated  in  said  city  of 
Staunton,  and  others  in  Augusta  county,  outside  of  said  city. 
Subsequent  to  the  docketing  of  said  judgment  in  said  county  of 
Augusta  and  city  of  Staunton,  said  William  Jordan  aliened 
several  of  the  lots  or  parcels  of  land,  so  owned  by  him,  to  dif- 
ferent persons.  In  January,  1881,  William  T.  McCurdy  and 
A.  A.  McCurdy,  as  executors  of  said  John  McCurdy,  filed  their 
bill  in  equity  in  the  circuit  court  of  Augusta  county,  in  their 
own  right  and  on  behalf  of  other  unsatisfied  creditors  by  judg- 
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ment  of  said  William  Jordan,  against  said  Jordan,  the  other 
defendants  in  said  proceeding  by  scire  facias,  and  also  against 
the  several  alienees  of  said  Jordan,  to  enforce  the  alleged  lien  of 
said  judgment  on  scire  facias  against  the  said  aliened  lands  in 
the  hands  of  said  Jordan's  alienees  and  persons  claiming  under 
one  of  them  as  devisees. 

The  suit  in  equity  thus  instituted  was  matured  on  the  part 
of  the  complainants  for  hearing.  William  Jordan,  the  prin- 
cipal debtor  in  said  judgment,  and  others,  his  alienees,  severally 
demurred  to  and  answered  said  bill.  The  answers  are  substan- 
tially the  same.  They  each  deny  the  existence  of  the  judgment 
in  question  as  a  lien  upon  their  lands,  inasmuch  as  the  original 
judgment  was  never  docketed  in  Augusta  county,  and  insist 
that  the  judgment  on  scire  facias^  though  docketed  in  said 
county  of  Augusta,  being  a  judgment  not  for  execution  accord- 
ing to  the  writ,  but  a  judgment  for  money,  was  without  notice 
to  the  defendants,  unauthorized  by  law,  and  beyond  the  scope  and 
purpose  of  the  writ  of  scire  facias,  and  therefore  void  for  want 
of  jurisdiction  in  the  court  to  render  the  same.  They  further 
say  that  the  said  writ  of  scire  facias,  which  they  exhibit,  is  de- 
fective, and  did  not  authorize  the  entering  of  any  judgment 
thereon,  because  the  statute,  section  two,  chapter  one  hundred 
and  sixty-six.  Code  1873,  regulating  the  time  within  which  pro- 
cess shall  be  made  returnable,  provides  that  process  ^^  shall  be 
returnable  within  ninety  days  after  its  date  to  the  court  on  the 
first  day  of  a  term,  or  in  the  clerk's  office  to  the  first  Monday  in 
a  month,  or  to  some  rule  day ;  whilst  the  said  writ  of  scire  facias 
is  dated  on  the  11th  day  of  April,  1871,  and  made  returnable  to 
the  first  day  of  the  then  next  term  of  the  court,  a  period  far 
exceeding  the  limit  prescribed  by  the  statute."  And  the  respon- 
dents further  rely  upon  the  discharge  in  bankruptcy  of  said 
William  Jordan  as  a  complete  bar  to  complainant's  right  of 
recovery.  Other  questions  were  incidentally  raised  in  the  pro- 
gress of  the  cause  below,  but  they,  as  well  as  the  defence  of 
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bankruptcy  relied  on,  need  not,  in  the  view  of  the  case  taken  by 
this  court,  be  taken  notice  of  here.  After  an  account  had  been 
ordei*ed  and  taken  as  directed  by  a  decree  in  the  cause  to  ascer- 
tain the  lands  still  retained  by  said  principal  debtor,  the  alien- 
ations made  by  him  and  their  order,  and  for  other  purposes 
which  need  not  be  named,  the  cause  came  on  to  hearing  at  the 
April  term,  1882,  of  the  circuit  court  for  Augusta  county,  when 
a  decree  was  rendered,  holding  the  said  judgment  rendered  on 
said  writ  of  scire  facias,  and  docketed  as  aforesaid,  to  be  a  valid 
subsisting  lien  upon  the  said  lands,  and  directing  the  same  to  be 
sold  in  the  inverse  order  of  alienation  to  satisfy  said  judgment, 
or  so  much  thereof  as  remained  unsatisfied,  after  applying 
thereto  $591  in  the  hands  of  the  general  receiver  of  said  court 
from  the  funds  in  the  chancery  cause  of  William  Jordan  against 
M.  G.  Harman,  due  to  said  William  Jordan  as  of  the  15th  day 
of  March,  1882,  and  the  sum  of  $35.88,  as  of  the  same  date,  in 
the  hands  of  Charles  Q-rattan,  trustee,  which  sums  of  money 
were  declared  to  be  liable  to  said  debt,  and  directed  to  be  applied 
thereto.  From  this  decree  an  appeal  was  allowed  by  one  of  the 
judges  of  this  court,  and  the  case  thus  arising  must  now  be 
determined. 

It  will  readily  be  perceived  that  the  propriety,  or  impropriety, 
of  the  decree  appealed  from,  depends  upon — first,  the  validity  of 
the  writ  of  scire  facias  itself,  and  second,  upon  the  validity  of 
the  judgment  at  law  rendered  thereon.  In  other  words,  if  the 
proceedings  on  the  law  side  of  the  court  below  were  valid,  and 
the  docketing  of  said  judgment  on  scire- fa^as  constituted  it  a 
valid  subsisting  lien,  within  the  meaning  of  the  registry  act, 
then  the  decree  appealed  from  is  without  error.  If,  on  the  other 
hand,  the  writ  of  scire  facias  was,  for  the  reason  of  its  being 
made  returnable  in  violation  of  the  positive  command  of  law, 
a  void  writ;  or  if  not  made  so  absolutely  void,  but  merely  void- 
able, and  the  judgment  rendered  thereon  was  not  for  execution 
according  to  the  notification  in  said  writ,  but  a  judgment  for 
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money,  it  was  a  void  judgment,  because  the  court  rendering  the 
same  was  without  jurisdiction  to  render  any  such  judgment,  then 
the  decree  appealed  from  is  erroneous. 

It  is  needless  here  to  attempt  to  classify  the  numerous  cases 
and  their  distinctions,  in  which  the  proceeding  by  scire  facias 
is  appropriate.  In  our  practice  this  remedy  is  most  frequently 
resorted  to,  to  continue  a  former  suit  to  execution ;  and  this  may 
be,  either  when  this  writ  is  required  to  revive  a  judgment  by  or 
against  the  same  party,  or  when  it  is  required  to  revive  a  judg- 
ment where  there  is,  as  in  this  case,  a  new  party  to  the  suit. 

In  the  case  under  consideration,  the  plaintiff  in  the  original 
judgment  having  died,  his  executors,  by  law,  succeeded  to  his 
rights — stood  in  his  shoes — but  by  reason  of  their  testator's 
death  were  temporarily  disabled  from  having  enforced  satisfac- 
tion of  their  testators  judgment,  by  legal  process  of  execution. 
In  fact  the  executors  not  being  parties  to  the  record,  having  pre- 
sumably no  knowledge  of  what  may  have  transpired  between  the 
plaintiff  in  the  judgment,  after  the  rendition  thereof,  and  prior 
to  his  death,  and  the  defendants  therein,  were  placed,  as  it  were, 
under  the  necessity  of  proceeding  by  some  legal  method  to 
ascertain  in  the  exercise  of  prudent  caution,  what  their  rights 
as  executors  were  in  respect  of  this  judgment;  whether  it  was 
a  subsisting  demand,  or  had  been  released  or  in  any  way  dis- 
charged ;  and  the  law,  in  its  wisdom,  having  provided  the  cheap 
and  expeditious  remedy  by  scire  facias,  it  became  the  privilege, 
if  not  the  duty  of  these  executors  to  resort  to  this  remedy, 
thereby  making  the  record  consistent  by  setting  out  in  the  writ 
the  original  judgment,  the  death  of  their  testator,  their  qualifica- 
tion as  executors  of  the  original  plaintiff,  and  notification  to  the 
defendants  of  their  demand,  and  that  they,  the  defendants,  appear 
according  to  the  terms  of  the  writ,  to  show  cause,  if  any  they 
could,  against  said  demand.  The  writ  thus  constituted  and  made 
returnable  as  required  by  statute,  is  a  judicial  writ  to  continue  the 
former  suit,  and  to  have  execution  of  the  former  judgment  It 
is  a  rule  that  whenever  it  is  sought  to  fix  a  party  on  a  judgment 
Vol.  Lxxvn — 97 
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given  against  another,  it  must  be  done  by  scire  facias;  the  rule 
being  that  where  a  new  person,  who  was  not  a  party  to  a  judg- 
ment, derives  a  benefit  by,  or  becomes  chargeable  to  the  execu- 
tion, there  must  be  a  scire  facias  to  make  him  a  party  to  the 
judgment.  Foster  on  Scire  Facias,  Law  Library,  45.  So  "in 
all  cases  where  the  writ  of  scire  facias  is  required  either  to  re- 
vive a  previous  judgment,  above  a  year  old,  or  where  a  person 
has  become  interested  in  the  suit,  who  was  not  a  party  to  the 
judgment,  it  is  a  judicial  writ  to  warn  the  defendant  to  plead 
any  matter  in  bar  of  the  execution;  and  in  these  cases  it  is  only 
a  quasi  continuation  of  the  former  suit  brought  merely  to  revive 
the  former  judgment,  and  is  then  properly  called  a  writ  of  exe- 
cution.*' See  Foster  on  Scire  Facias,  supra.  The  whole  office 
of  the  writ  is  to  obtain,  upon  due  notification  to  the  defendant, 
in  such  cases,  execution  of  the  judgment.  When  it  is  said,  as 
applicable  to  a  case  like  this,  that  the  writ  of  scii^e  facias  may 
be  properly  called  "a  writ  of  execution,"  it  must  be  understood 
only  that  it  is  the  writ  resorted  to  in  order  to  obtain  execution 
on  an  antecedent  judgment;  it  is  understood  that  by  reason  of  the 
new  relation  of  the  new  party  to  the  former  judgment,  that  such 
new  party  thereby  asserts  his  right  to  continue  the  old  suit  to 
execution;  the  act  itself  importing  that  the  claim  thereby  as- 
serted is  made  known  to  the  defendants,  who,  being  notified 
thereby,  may  appear  and  plead  any  matter  amounting  to  a 
release  or  bar.  In  fact,  the  writ  is,  for  all  practical  purposes, 
a  declaration.  Thus,  we  see  that,  when  lawfully  resorted  to  and 
pursued,  this  writ  effectually  removes  the  obstruction  to  execu- 
tion, caused  by  Jbhe  death  of  the  original  plaintiff  in  the  judg- 
ment, makes  the  record,  in  all  its  parts,  consistent,  and  the  ends 
of  justice  cheaply  and  promptly  attainable.  It  is  a  remedy 
summary  in  its  nature,  and  must  be  pursued  in  strict  accordance 
with  the  plain  commands  of  the  law. 

The  imperative  command  of  the  statute  is  that  process  from 
any  court,  whether  original,  mesne  or  final,  except  a  summons 
for  a  witness,  shall  be  returnable  within  ninety  days  after  its  date, 
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to  the  court  on  the  first  day  of  a  term,  or  in  the  clerk's  office,  to 
the  first  Monday  in  a  month,  or  to  some  rule  day,  &c.  Tet,  in 
this  case,  the  writ  was  made  returnable  to  the  first  day  of  the 
then  next  term,  which  was  one  hundred  and  fifty  days  after  the 
date  of  the  writ ;  and  being  thus  plainly  in  violation  of  the 
mandatory  provision  of  the  statute  was  void,  and  any  judgment 
rendered  thereon  necessarily  void.  On  this  subject  and  where 
the  same  principle  was  involved  it  was  said  by  Moncure,  J.,  in 
a  case  in  which  a  summons  was  issued  by  the  clerk  of  James 
City  county  in  a  suit  in  that  county,  directed  to  the  sheriff  of 
the  city  of  Richmond,  and  by  his  deputy  executed  and  returned, 
that  the  process  "was  palpably  void  for  illegality."  Warren  v. 
Saunders,  27  Gratt.  259.  It  is  difficult  to  conceive  how  any  dis- 
tinction, upon  principle,  could  be  taken  between  that  case  and 
the  one  under  consideration.  In  both,  the  process  was  in  vio- 
lation of  law,  and  in  each  case  void  because  illegal.  In  the  case 
of  Warren  v.  Saunders,  supra,  there  was  a  motion  to  dismiss 
the  case  from  the  docket,  after  demurrer  sustained  to  the  defen- 
dants' plea  in  abatement;  which  motion  was  overruled,  and  this 
court,  after  judgment  for  the  plaintiff  on  the  issue  joined,  upon 
a  supersedeas  to  said  judgment  reversed  the  court  below.  In 
this  case  the  defendants  demurred  to  the  writ,  and  surely  it 
cannot  be  contended  that  the  defect  in  the  writ  of  scire  facias 
could  not  be  reached  in  that  way ;  if  not,  then  the  demurrer 
should  have  been  sustained,  which  would  have  been  the  end  of 
the  matter  on  the  writ  in  question. 

In  the  next  place,  conceding  for  the  sake  of  the  argument  that 
the  writ  was  legally  sufficient  and  the  demurrer  properly  over- 
ruled, yet,  was  the  judgment,  being  as  it  was  not  for  execu- 
tion, but  for  money,  a  valid  judgment,  capable  of  being  docketed 
under  our  statute,  and  attaching  as  a  lien  upon  real  estate  ?  In 
the  first  place,  for  reasons  already  stated,  it  could  only  be 
treated  as  a  judgment  rendered  without  service  of  process,  and, 
therefore,  void.     Kyles  v.  Ford,  2  Ran.  1 ;  Hickman  v.  Larhey, 
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6  Gratt.  212;  Underwood  y.  McVeigh,  23  Gratt  418;  Gray  v. 
Stuart  dc  Palmer,  33  Gratt,  and  Wade  v.  Hancock,  76  Va. 
(I  Hansbrough)  620.  In  the  last  named  case,  Burks,  J.,  deliver- 
ing the  opinion  of  this  court,  said:  "A  void  judgment  is  ex  vi 
termini  a  nullity,  and  may  be  so  declared  and  treated  by  this 
court,  and  every  other,  when  the  validity  or  invalidity  of  the 
judgment  is  a  question  to  be  determined,  either  in  a  direct  or 
collateral  proceeding/'  Hence,  it  is  apparent  that  the  conten- 
tion on  the  part  of  the  appellees,  that  the  judgment  at  law  in 
this  case  could  not  be  attacked  collaterally,  is  ill-conceived  and 
untenable.  Every  judicial  act,  to  be  operative  and  binding  as 
such,  must  have  the  sanction  of  law ;  and  every  act  of  any  court, 
without  authority  of  law,  or  in  excess  of  its  lawful  jurisdic- 
tion, though  the  parties  affected  and  the  subject  matter  be  ordi- 
narily within  such  jurisdiction,  is  void  and  of  no  effect. 

But,  second.  If  the  writ  in  this  case  had  been  regular  and 
lawful,  and  the  judgment  had  been  for  execution,  and  not  for 
money,  as  was  the  case,  yet  such  judgment — the  only  legitimate 
one — could  not,  in  itself,  either  with  or  without  being  docketed, 
constitute  a  lien  upon  real  estate.  The  utmost  extent  of  juris- 
diction in  the  court  was  to  render  judgment  that  the  plaintiffs 
in  the  writ  of  scire  facias  have  execution  of  the  judgment  in 
said  writ  set  forth.  That  a  mere  judgment  awarding  execution, 
in  such  a  case  as  this,  does  not  constitute  a  lien  on  real  estate, 
is  a  proposition  too  clear  to  need  at  this  day  the  support  of 
adjudged  cases.  But  the  court  went  further,  and  rendered  a 
judgment  for  money  on  a  scire  facias,  by  the  very  language  of 
which,  the  only  object  was  to  have  execution  of  the  antecedent 
judgment  therein  named.  This  was  clearly  wrong,  and,  by  the 
very  terms  of  the  writ,  in  excess  of  the  ordinary  jurisdiction  of 
the  court,  and  therefore  absolutely  void.  In  the  apt  language  of 
Mr.  Freeman,  in  his  admirable  work  on  judgments,  section  one 
hundred  and  seventeen,  "A  void  judgment  is,  in  legal  effect,  no 
judgment.     By  it  no  rights  are  divested.     From  it  no  rights  can 
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be  obtained.  Being  worthless  in  itself,  all  proceedings  founded 
upon  it  are  equally  worthless.  It  neither  binds  nor  bars  any 
one.  All  acts  performed  under  it,  and  all  claims  flowing  out 
of  it,  are  void."  This  language  is  precisely  applicable  to  the 
case  in  hand.  All  these  matters  appearing  by  the  record,  and 
brought  to  the  attention  of  the  court  below,  it  was  its  duty  to 
treat  said  judgment,  under  the  circumstances,  as  a  nullity,  and 
refuse  the  relief  asked  for  by  the  complainants  below,  the  appel- 
lees here.  For  these  reasons  the  said  decree  of  the  circuit  court 
of  Augusta  county  is  erroneous,  and  must  be  reversed  and  an- 
nulled, with  costs  to  the  appellants,  and  the  bill  of  the  appellees, 
the  complainants  below,  dismissed,  with  like  costs  to  appellants. 

The  decree  is  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
<x)urt  having  maturely  considered  the  transcript  of  the  record  of 
the  decree  aforesaid,  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  said 
decree  is  erroneous  in  that  it  recognizes  as  valid  the  judgment 
upon  scire  facias  rendered  by  the  circuit  court  of  Rockbridge 
county  on  the  27th  day  of  April,  1872,  in  favor  of  John  Mc- 
Ourdy's  executors  against  William  Jordan  and  others,  for  the 
sum  of  |1,200,  with  interest  and  costs,  subject  to  certain  credits, 
and  decreed  a  sale  of  the  real  estate  in  the  proceedings  men- 
tioned, to  satisfy  the  same,  whereas  said  judgment,  for  reasons 
stated  and  filed  as  aforesaid,  is  null  and  void,  and  ought  to  have 
been  so  declared  and  treated  by  the  said  circuit  court.  Where- 
fore it  is  considered  that  the  said  decree  be  reversed  and  an- 
nulled, and  that  the  appellees,  out  of  the  goods  and  chattels  of 
their  testator  in  their  hands  to  be  administered,  pay  to  the  ap- 
pellants their  costs  by  them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here.  And  this  court  now  proceeding  to  ren- 
der such  decree  as  the  said  circuit  court  ought  to  have  rendered, 
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it  is  decreed  and  ordered  that  the  bill  of  said  W.  T.  McCurdy 
and  A.  A.  McCurdy,  executors  of  John  McCurdy,  deceased,  be 
dismissed,  and  that  they,  out  of  the  goods  and  chattels  of  their 
testator,  in  their  hands  to  be  administered,  pay  to  the  defendants 
(the  appellees  here)  their  costs  by  them  expended  in  their  de* 
fence  in  the  said  circuit  court  Which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  Augusta  county. 

Dbcrbb  reversed. 
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FrAZIBR  v.  FrAZIBR  AND   AM. 
October  nth,  1883. 

1.  Appellate  JvRiSDiCTios—Cons^uciion  of  Statutes.— Ym^\  decree  ren- 

dered 30th  November,  1880.  Record  for  appeal  presented  28th  No- 
vember, 1881,  to  a  judge  of  this  court.  The  judge  endorsed  that  fact 
the  same  day  on  the  record,  and  24th  April,  1882,  he  also  endorsed 
thereon  that  he  declined  to  act,  because  record  was  unaccompanied  tiy 
a  petition.  His  official  term  expiring  31st  December,  1SS2,  record  weat 
into  the  hands  of  his  successors.  Record  was  endorsed,  *'  appeal  al 
lowed"  by  one  of  those  successors  on  8th  January,  1SS3,  and  was 
delivered  to  the  clerk  on  the  next  day,  and  the  bond  was  g^iven  on  the 
30th.  It  appears  not  when  the  petition  was  put  in  the  record  ; 
Held: 

The  time  during  which  the  first  judge  held  the  record  imist  be  ex- 
cluded from  the  computation  of  the  two  years  uf  linjitation  for 
appeals  under  Code  1873,  chapter  178,  section  17,  as  amended  by 
chapter  42,  page  30,  Acts  i876-*7.  The  statute  ceased  lo  run  on 
the  endorsement  by  the  first  judge  of  his  receipt  of  the  record. 
This  court  hath  jurisdiction  of  the  appeal. 

2.  Appellate  Court — Decisions  final. — Decree  of  such  court  upon  ques- 

tions raised  by  court  below  is  final  and  irreversible.  Upon  second  ap- 
peal, questions  decided  by  the  first  cannot  be  reversed.  Its  decision  is 
not  only  final  as  to  the  decree  appealed  from,  but'  also  as  to  all  prior 
orders  and  decrees  in  the  cause  between  the  appellants  and  appel- 
lees. But  this  rule  has,  of  course,  no  application  u  here  a  diHTereni 
question  arises,  or  the  same  question  arises  between  di  fib  rent  parties. 

3.  Partners — Compensation^ Agreement, — One  partner  is  not  entitled  to 

compensation  for  his  services  while  employed  in  the  parlnersKtp  busi- 
ness, unless  it  be  so  agreed  between  the  parties.  Forrer  v.  Ferrer,  39 
Gratt.  134. 

4.  Personal  Representatives— Cbwww«Vww. — Administrator  neglects  ta 

settle  his  accounts,  and  to  file  inventory,  appraisement^  and  account  of 
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sales,  yet  is  allowed  five  per  cent,  commissions  on  receipts,  amounting  to 
$23,059.21  January  ist,  1855,  and  on  $31,896.71  January  ist,  1854; 
Held: 

Such  allowance  is  error,  for  which,  standing  alone,  tlie  decree  allow- 
ing same  would  be  reversed. 

5.  iTt^u—Invesiments  in   Confederate  bonds. — Administrator  is  responsible 

for  the  loss  where,  in  1863,  without  order  of  court,  or  of  judge  in  va- 
cation, under  act  of  March  5th,  1863,  he  invested  decedent's  funds  in 
Confederate  bonds,  especially  where  it  appears  that  such  funds  might 
have  been  applied  to  pay  debts  of  the  estate,  or  divided  among  those 
thereto  entitled. 

6.  \T>KyL— Payment  of  debt  to  himself  ^Scaling, — Where  administrator,  who 

is  creditor  of  the  estate,  himself  used  in  1863  funds  of  decedent,  and 
the  amount  so  used  was  charged  to  him  at  its  scaled  value ; 
Held: 

Claiming  as  creditor,  his  using  the  funds  was  payment  of  his  own 
debt,  and  it  was  error  to  scale  the  amount. 

7.  Idem — Surviving  partner — Advances^  Commissions — Interest— Case  at 

bar. — Administrator,  also  surviving  and  managing  partner  of  firm  of 
himself,  the  decedent  and  another,  out  of  the  firm  funds  for  a  series 
of  years,  advanced  large  sums  to  himself  as  administrator.  These 
annually  went  into'  the  account  of  receipt*?,  which  exceeded  the  disburse- 
ments, and  he  received  commissions  thereon.  These  sums  also  ex- 
ceeded decedent's  share  of  the  profits  of  the  business,  and  at  the  year's 
end,  the  excess  was  carried  back  into  the  firm  accounts,  and  interest 
was  charged  on  these  over-payments. 
Held: 

Neither  should  commissions  nor  interest  be  allowed  on  such  over- 
payments. 

8.  Judicial  S\i.BS—Setting  aside  sale  after  six  months. — Under  Code  1873, 

chapter  174,  section  11,  forbidding  such  sale  to  be  set  aside  when  made 
more  than  six  months  after  the  date  of  the  decree  of  sale,  that  period 
must  be  computed  from  the  date  of  the  decrees  becoming  operative, 
where  "  day  of  redemption"  is  given. 

Appeal  from  decree  of  circuit  court  of  Augusta  county,  entered 
November  30th,  1880,  in  the  consolidated  causes  of  James  A. 
Frazier's  guardian,  against  James  A.  Frazier,  of  Stephen  A. 
Porter  and  wife  against  John  W.  Frazier's  administrator,  Wil- 
liam Frazier,  John  T.  Randolph,  and  others,  and  of  Porter  and 
wife  and  James  A.  Frazier  against  William  Frazier,  John  T. 
Randolph  and  others. 
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The  first  suit  was  brought  in  February,  1854,  in  the  circuit 
court  of  Bath  county,  by  William  Frazier  and  William  M.  Tate, 
guardians  of  James  A.  Frazier,  only  child  of  John  W.  Frazier, 
deceased,  then  about  six  years  of  age,  and  Elizabeth,  the  widow 
of  said  John  W.  Frazier,  and  afterwards  the  wife  of  Stephen  A. 
Porter. 

The  object  of  this  suit  was  to  make  sale  of  certain  land  be- 
longing to  the  estate  of  John  W.  Frazier,  deceased,  situated  in 
the  county  of  Bath,  and  was  what  is  called  a  "friendly  suit," 
and  was  prosecuted  in  the  said  county  until  1856,  when  it  was 
removed  to  the  circuit  court  of  Augusta  county.  Such  was  the 
object  of  the  suit,  but  by  a  vacation  order  entered  4th  January, 
1855,  William  Frazier  was  directed  to  settle  his  account  as  ad- 
ministrator of  John  W.  Frazier,  deceased.  The  account  having 
been  taken,  stated  and  reported  on  the  25th  April,  1855,  the 
said  widow  filed  exceptions  to  the  report,  and  the  litigation 
began,  which  was  terminated  in  the  circuit  court  by  the  decree 
of  the  30th  of  November,  1880,  from  which  James  A.  Frazier 
obtained  from  one  of  the  judges  of  this  court  on  8th  January, 
1883,  an  appeal.  The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

F,  S.  Blair,  and  Joseph  Christian,  for  the  appellant. 

G.  M.  Cochran,  William  A,  Anderson,  and  W,  W.  Gordon,  for 
the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  cour.t. 

The  first  question  presented  for  the  consideration  of  this  court 
is  the  question  raised  by  the  appellees,  the  assignees  of  William 
Frazier,,upon  the  two  years  limitation  for  appeals. 

The  appellees  say  that  the  final  decree  in  this  cause  was  ren- 
dered on  the  30th  day  of  November,  1880,  and  that  the  appeal 
allowed  in  this  cause,  by  one  of  the  judges  of  this  court,  was 
Vol.  Lxxvn — 98 
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allowed  on  the  8th  day  of  January,  1888,  two  years  and  thirty- 
eight  days  after  the  final  decree  was  entered,  and  the  cause 
removed  from  the  docket. 

The  appellant  insists,  on  the  other  hand,  that  he  presented  the 
record  for  an  appeal,  duly  copied  and  certified,  to  one  of  the 
judges  of  this  court  on  the  5th  day  of  November,  1881,  who 
endorsed  that  fact  on  the  record  on  the  same  day,  and  that  by 
the  law  of  this  state  the  time  between  such  endorsement  and 
the  time  when  the  record  is  delivered  to  the  clerk  of  the  court 
of  appeals,  with  the  appeal  allowed,  shall  not  be  computed  in 
the  two  years  of  limitation  for  appeals;  that  such  time  so 
elapsing  between  the  presentation  of  the  record  to  a  judge  of 
the  court  of  appeals,  and  the  delivery  of  the  same  to  the  clerk, 
is  saved  to  the  appellant  in  every  case  by  statute.  This  statute, 
which  was  passed  at  the  session  of  the  general  assembly,  1876, 
1877,  is  as  follows : 

"§  17.  No  process  shall  issue  upon  any  appeal,  writ  of  error 
or  supersedeas  allowed  to  or  from  a  final  judgment,  decree  or 
order,  if  when  the  record  is  delivered  to  the  clerk  of  the  appel- 
late court,  there  shall  have  elapsed  two  years,  since  the  date  of 
such  final  judgment,  decree,  or  order;  but  the  appeal,  writ  of 
error  or  supersedeas  shall  be  dismissed  whenever  it  appears  that 
two  years  have  elapsed  since  the  said  date,  before  the  record  is 
delivered  to  such  clerk,  or  before  such  bond  is  given  as  is  re- 
quired to  be  given  before  the  appeal,  writ  of  error  or  super- 
sedeas takes  effect :  provided,  however,  that  section  twenty-six 
of  chapter  one  hundred  and  eighty-two  of  the  Code  of  eighteen 
hundred  and  sixty,  instead  of  this  section,  shall  remain  in  full 
force  and  apply  to  cases  in  which  the  appeal,  writ  of  error  or 
supersedeas  may  be  to  any  judgment  or  decree  rendered  before 
the  passage  of  this  act:  and  provided  further,  that  the  time 
which  shall  elapse  from  presenting  the  petition  for  an»  appeal, 
writ  of  error  or  supersedeas,  which  shall  be  endorsed  thereon  by 
the  judge  to  whom  the  same  shall  be  first  delivered,  and  the 
delivery  of  the  record  to  the  clerk  of  the  appellate  court  as 
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aforesaid,  shall  be  excluded  from  the  computation  of  the  said 
period  of  two  years/' 

The  transcript  of  the  record  shows  that  on  the  5th  day  of 
November,  one  of  the  judges  of  this  court  made  thereon  the 
following  endorsement:  "TAw  record  was  received  by  me  the 
5th  Novembfir,  1881.  Waller  R.  Staples."  And  again,  on  the 
24th  of  April,  1882,  the  following  other  endorsement:  "I  have 
taken  no  action  on  this  record,  because  no  petition  accompanied 
the  record.     April  24th,  1882.     W.  R  S." 

There  is  no  other  or  further  endorsement  thereon  until  Jan- 
uary 8th,  1883,  when  the  appeal  was  allowed. 

The  appellant  says  that  the  statute  of  limitations  ceased  to 
run  on  the  5th  of  November,  1881,  when  Judge  Staples  made 
his  first  endorsement,  and  under  the  statute  could  not  commence 
again  to  run  until  the  record  was  presented  to  the  clerk,  and 
commenced  again  to  run  on  that  day,  and  stopped  on  the  day 
the  bond  was  given,  which  in  this  case  was  January  9th,  1883, 
the  next  day  after  the  appeal  was  allowed. 

The  appellees  insist  that  the  statute  was  not  stopped  or  stayed 
by  the  endorsement  of  the  judge,  because  no  petition  accom- 
panied the  record  when  Judge  Staples  received  it,  and  two  years 
had  run  before  the  appeal  was  allowed  on  the  8th  of  January, 
1883. 

And  this  is  the  question  thus  submitted  and  first  to  be  passed 
on  by  this  court  before  the  appeal  can  be  considered  on  its  merits. 

It  is  useful  here  to  enquire  what  is  the  object,  purpose  and 
scope  of  the  provision  of  the  law  seen  above,  which  provides 
"that  the  time  which  shall  elapse  from  presenting  the  petition  for 
an  appeal,  writ  of  error  and  supersedeas^  which  shall  be  endorsed 
thereon  by  the  judge  to  whom  the  same  shall  be  Jirst  delivered, 
and  the  delivery  of  the  record  to  the  clerk  of  the  appellate  court 
aforesaid,  shall  be  excluded  from  the  computation  of  two  years." 
Does  the  law  mean  the  petition  alone  shall  be  presented  to  the 
judge,  without  the  record,  and  that  the  record  shall  be  presented 
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to  the  clerk  without  the  petition?  or  does  it  mean  when  the 
petition  and  record  shall  be  presented  to  the  judge,  and  when 
the  record  and  petition  shall  be  delivered  to  the  clerk?  The 
petition  would  be  useless  without  the  transcript  of  the  record, 
and  the  law  could  not  have  been  intended  to  mean  the  petition 
only,  in  the  one  case,  nor  the  record  other  than  thq  petition  in 
the  other  case.  When  properly  construed  and  duly  consid- 
ered, does  not  the  law  mean  the  same  thing  exactly ^  when,  in 
this  paragraph,  it  refers  to  the  delivery  to  the  judge,  and  then 
the  delivery  to  the  clerk?  What  is,  in  fact,  the  difference  be- 
tween lohat  is  delivered  to  the  judge  and  what  is  delivered  to  the 
clerk  in  all  ca^es  of  appeal?  The  same  thing  which  is  delivered 
to  the  judge  is  delivered  to  the  clerk,  with  an  endorsement 
thereon,  and  that  endorsement  is  not  the  petition  nor  is  it  the 
record.  But  the  law,  when  speaking  of  this  thing  with  refer- 
ence to  the  judge,  says  petition,  and  when  speaking  of  the  clerk, 
says  record;  and  yet  it  is  the  same  thing  precisely  in  both  cases. 
It  is  the  record  in  the  case — the  transcript  of  the  record  of  the 
proceedings  in  the  lower  court  and  the  petition,  known  in  this 
court  as  the  record,  and  so  called  in  all  the  proceedings  in  this 
court. 

If  the  two  words  signify  the  same  thing  in  the  law,  what  is 
the  difficulty  in  this  question  ?  What  did  Judge  Staples  mean 
when  he  endorsed  this  record?  he  was  an  experienced  judge,  he 
had  the  power  to  grant  the  appeal,  but  he  did  not  have  the 
power  to  refuse  it;  that  could  be  done  only  by  the- whole  court. 
He  had  the  power,  by  placing  that  endorsement  on  the  record, 
to  stop  the  running  of  the  statute.  If  such  was  not  his  pur- 
pose, what  did  he  put  that  endorsement  there  for?  Of  course 
he  had  some  purpose.  If  it  was  not  to  certify  the  fact  that  this 
case  was  in  the  court  of  appeals  and  in  the  hands  of  one  of  the 
judges  for  an  appeal,  what  could  it  have  been  for?  And  if 
he  certified  that  the  case  was  in  his  hands  for  an  appeal,  what 
course  after  that  was  it  obliged  to  take  ?     Judge  Staples  could 
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grant  the  appeal  and  deliver  the  record  to  the  clerk,  or  he  could 
have  endorsed  his  refusal  of  the  appeal  and  delivered  the  record 
to  one  of  the  other  judges.  He  did  neither,  so  far  as  the  record 
discloses.  But,  on  the  24th  of  April,  1882,  five  months  and 
nineteen  days  after  he  received  it,  he  endorsed  on  it,  as  we  have 
seen,  '*!  have  taken  no  action  on  this  record,  because  no  petition 
accompanied  the  record." 

What  did  he  mean  by  this  endorsement?  There  was  no  au- 
thority in  the  statute  for  this  endorsement.  If  he  meant  to 
refuse  the  appeal,  did  he  deliver  the  record  to  some  other  judge  ? 
the  record  does  not  disclose.  Can  we  suppose  that  Judge  Staples 
kept  that  record  in  his  hands  five  months  and  nineteen  days 
without  knowing  that  the  petition  was  not  there.  Then  why  did 
he  hold  it  ?  He  could  have  had  but  one  motive  in  endorsing 
the  record  to  hand,  and  then  holding  it  for  five  months  and 
nineteen  days,  and  in  the  absence  of  all  evidence  in  the  record 
SL6  to  what  he  did  with  it,  we  are  left  to  infer  that  he  continued 
to'  hold  it  until  his  term  expired  December  Slst,  1882,  when  it 
passed  out  of  his  hands  to  his  successors  in  office.  And  if  he  did 
not  keep  it  himself,  so  far  as  the  record  discloses,  it  may  have 
been  in  the  hands  of  one  of  the  other  judges  then  in  office ;  but, 
beyond  all  question,  the  record  shows  that  he  had  it  in  his  hands 
on  the  24th  of  April,  1882,  whatever  he  did  with  it  after  that. 
Now,  we  think  that  it  is  clear  that  the  time  when  he  held  it  must 
be  excluded  from  the  computation  of  the  two  years.  He  evi- 
dently considered  that  he  was  holding  it  under  the  statute,  and 
had  stopped  the  statute  from  running,  and  he  no  doubt  so  in- 
formed the  appellant ;  and  during  that  time  he  was  one  of  the 
judges  of  this  court,  and  his  act^s  are  entitled  to  exactly  the  same 
respect  and  deference  as  we  would  accord  to  the  acts  of  any 
judge  of  the  present  court.  And  so  far  as  his  acts  go  in  this 
regard  he  was  performing  a  function  of  the  court  of  appeals, 
which  one  judge  is  authorized  to  do  as  and  for  the  whole  court. 
One  judge  may  award  an  appeal,  and  it  is  the  act  of  the  court ;  one 
judge  is  authorized  to  endorse  the  record  to  hand,  and  it  is  bind- 
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ing  on  the  whole  court,  is  the  act  of  the  whole  court,  and  we  must 
say,  therefore,  that  this  endorsement  of  the  judge  of  this  court  is 
conclusive  under  the  statute.  And  we  may  observe  that  while 
the  experienced  judge  of  this  court  so  construed  the  effect  of  his 
act — the  equally  experienced  clerk  of  this  court,  who  received  all 
the  appeals  in  this  court  and  had  done  so  for  years,  and  who 
was  forbidden  by  the  statute  to  issue  any  process  if  the  two 
years  had  expired,  endorsed  on  the  writ  issued  in  this  cause  that 
the  time  was  saved  from  the  endorsement  of  Judge  Staples ; 
and  we  are  of  opinion  that  the  statute  ceased  to  run  upon  the 
endorsement  by  the  judge  of  the  receipt  of  the  record.  We  may 
add,  that  if  we  held  a  different  view,  there  is  no  evidence  when 
the  petition  was  actually  put  in  the  record. 

We  are  therefore  of  opinion  to  deny  the  motion  to  dismiss  for 
want  of  jurisdiction. 

The  next  question  presented  to  this  court  in  this  cause,  is  a 
motion  to  dismiss  the  appeal  as  improvidently  allowed  for  the 
following  reasons :  "A  careful  examination  of  the  record,  when 
made  complete,  will  show  that  the  decree  entered  April  7th, 
1877,  decided  all  the  principles  in  the  cause  as  between  James 
A.  Frazier  and  William  Frazier,  and  finally  disposed  of  all 
matters  of  controversy  between  those  parties.  All  that  was  left 
to  be  done  was  a  mere  matter  of  computation." 

On  the  18th  of  June,  1877,  another  interlocutory  decree  was 
rendered  in  these  causes  in  favor  of  James  CampbelTs  admin- 
istrator, from  which  the  appellant  here  took  an  appeal  to  this 
court.  (See  transcript  of  record  of  James  A,  Frazier  v.  James 
CampbelVs  administrator^  among  the  records  of  this  court.) 
That  appeal  was  finally  passed  upon  by  this  court  at  the 
September  term,  1877.  It  is  claimed  that  it  was  an  interlocu- 
tory decree,  but  it  brought  up  the  whole  record  to  the  date  of 
that  decree,  and  that  while  nothing  involved  in  that  appeal 
between  James  A.  Frazier  and  his  guardian,  and  James  A. 
Frazier  against  William  Frazier  as  surviving  partner  of   his 
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father,  and  James  A.  Frazier  against  William  Frazier,  as 
administrator  of  his  father,  but  was  a  controversy  between 
James  A.  Frazier  and  Campbell's  administrator,  concerning 
the  title  to  a  parcel  of  land  bought  by  John  W.  Frazier  of 
Campbell,  and  from  which  he  was  evicted,  and  in  which  James 
A.  Frazier  and  William  Frazier  had  a  common  interest ; 
that  it  cured  all  errors  between  the  two  Fraziers,  because 
this  court  passed  on  the  errors  between  the  two  Fraziers, 
and  another  person  about  a  distinct  subject.  This  court  said  in 
the  case  of  Campbell  v.  Campbell,  cited  to  sustain  the  motion, 
that  an  appeal  from  a  decree  brings  up  the  whole  proceedings 
in  the  case  prior  to  the  decree,  and  either  party  can  have  any 
error  against  him  in  those  proceedings  corrected  without  the 
necessity  of  a  cross  appeal  in  any  case.  This  is  very  true,  and 
is  often  acted  on,  and  is  never  disputed.  Indeed,  a  rule  of  this 
court  provides  that,  in  any  appeal,  writ  of  error,  or  supersedeas, 
if  error  is  perceived  against  any  appellee  or  defendant,  the  court 
will  consider  the  whole  record  as  before  them,  and  will  reverse 
the  proceedings,  either  in  whole  or  in  part,  in  the  same  manner 
they  would  do  were  the  appellee  or  defendant  to  bring  the  same 
before  them  either  by  appeal,  writ  of  error  or  supersedeas, 
unless  such  error  be  waived  by  the  appellee  or  defendant; 
which  waiver  shall  be  considered  as  a  release  of  errors  as  to 
him.  And  this  is  what  Judge  Moncure,  speaking  for  the  court, 
meant  in  the  language  cited  above ;  and  this  is  all  he  meant,  as  is 
shown  by  the  preceding  paragraph:  "The  decision  of  this  court 
is  not  only  final  in  regard  to  the  decree  appealed  from,  but  also 
in  regard  to  all  the  prior  orders  and  decrees  in  the  case  between 
the  APPELLANTS  and  the  appellees." 

The  decree  of  the  court  of  appeals  upon  a  question  decided  by 
the  court  below  is  final  and  irreversible :  and  upon  a  second 
appeal  in  the  cause,  the  question  decided  upon  the  first  cannot 
be  reversed.  In  that  case  the  court  says:  "The  main,  though 
not  the  only  question  arising  in  this  cause  is,  whether  the  de- 
cree pronounced  by  this  court,  28th  of  August,  1856,  declaring, 
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&c.,  is,  or  is  not,  a  final  and  conclusive  decision  of  the  question 
of  such  validity  in  this  case;  or,  in  other  words,  whether  this 
court  can  now  reverse  or  alter  that  decision — to  wit:  in  18T2. 
To  state  the  question  is  to  answer  it/' 

Again,  in  White  v.  Atkinson^  2  Call,  376,  decided  in  1800,  it 
was  held  that  a  court  of  chancery  cannot  make  any  alteration  in 
the  terms  of  a  decree  of  this  court,  certified  thither,  in  order 
that  a  final  decree  may  be  made  in  the  cause. 

In  Price  v.  Campbelly  5  Call,  115,  decided  in  1804,  the  same 
doctrine  was  held.  Tucker,  Judge,  said:  "The  single  question 
is,  whether  the  chancellor  could,  upon  the  same  facts,  change 
a  decree  of  this  court.  White  and  Atkinson  decides  that  he 
could  not,  and  I  approve  of  that  decision." 

In  The  Bank  of  Virginia  v.  Craig,  6  Leigh,  399,  it  was  held 
that  this  court  cannot  examine  the  propriety  of  a  decree  made 
at  a  former  term  inter  partes. 

In  the  case  cited  above  of  Campbell  v.  Campbell^  Judge  Mon- 
curesaid:  "According  to  the  authorities  before  referred  to,  we 
think  it  very  clear  that  we  have  now  no  right  to  review  and  re- 
verse the  decree  pronounced  by  our  predecessors  in  this  cause  on 
the  28th  of  August,  1858." 

These  principles  are  all  well  settled,  and  are  not  now  dis- 
puted. This  controversy  is  not  the  same  controversy,  it  is  not 
the  same  question,  it  is  not  between  the  same  parties,  it  is  not 
the  same  decision  inter  partes.  It  is  not  a  question  between  the 
same  appellants  and  appellees,  as  the  case  of  Frazier  v.  Camp- 
bell. That  case  has  been  decided  by  this  court,  and  it  is  not  now 
sought  to  be  disturbed.  However  erroneous  that  case  may  be, 
under  the  authorities  cited  above,  it  is  intrenched  beyond  as- 
sault ;  its  position  is  impregnable.  It  was  never  reported,  and 
we  do  not  know  the  details  of  the  decision,  except  that  it  has 
been  stated  at  bar  that  its  decision  was  adverse  to  the  appellant 
therein,  the  appellant  in  this  case.  We  have,  however,  made 
a  careful  examination  of  the  record  in  that  case,  in  order  to  de- 
termine its  bearing  on  this,  and  we  find  that  it  was  a  controversy 
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over  a  tract  of  land  of  one  hundred  and  three  acres  sold  by 
Campbell  to  Frazier,  and  the  title  failing,  upon  the  question  of 
compensation  it  was  valued  by  the  report  of  the  master  March 
15th,  1876,  at  $1,500  upon  evidence.  This  report  was  set  aside, 
and  it  was  referred  to  another  commissioner  to  take  further  tes- 
timony and  value  the  land.  This  other  commissioner  reported 
the  land  worth  $1,500.  This  was  set  aside  also,  and  the  alter- 
nate statement  valuing  the  same  at  $1,000  was  also  set  aside, 
and  it  was  again  referred  to  witnesses,  this  time  to  witnesses 
selected  by  adverse  counsel  in  effect,  and  it  was  valued  at 
$412.  And  again  three  witnesses  were  selected.  They  valued 
the  land  at  $103 — and  this  the  court  confirmed — and  said  they 
"  were  peculiarly  well  qualified  to  judge  of  the  value  of  that 
tract;  and  John  D.  Sterrett,  the  third  commissioner,  being  a  man 
of  recognized  intelligence  and  integrity,  and  also  well  acquainted 
with  the  value  of  such  land,  in  the  judgment  of  the  court,  great 
taeight  WSL8  due  to  their  opinions  and  report;"  and  this  decree 
this  court  affirmed  against  James  A.  Frazier  in  1877,  but  the 
case  was  never  reported  to  illustrate  the  principles  which  it  set- 
tled. But  while  this  case,  just  above  referred  to,  binds  James 
A.  Frazier  for  all  time  to  come,  so  far  as  the  question  therein  de- 
cided is  concerned,  it  has  na  connection  and  no  concern  with 
the  case  now  in  hand,  and  cannot  be  appealed  to  by  William 
Frazier,  nor  his  assignees,  to  protect  them  against  a  review  of  the 
transactions  of  William  Frazier,  as  administrator  of  John  W. 
Frazier,  deceased,  and  against  a  review  of  his  dealings  and 
transactions  as  surviving  arid  managing  partner  of  the  Rock- 
bridge Alum  Springs. 

James  A.  Frazier  is  entitled  to  have  the  decrees  in  this  cause 
reviewed  on  their  merits,  and  the  motion  to  dismiss  the  appeal 
upon  this  ground,  as   improvidently  awarded,  is  also  overruled. 

We  will  consider  the  case  now  upon  the  assignments  of  error 
herein. 

We  have  already  stated  that  upon  the  coming  in  of  the  first 
commissioner's  report  exceptions  were  taken  in  1855. 
Vol.  Lxxvn — 99 
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John  W.  Frazier  having  died  April  9th,  1853,  William  Fra- 
zier  and  one  William  M.  Tate  qualified  in  August  of  that  year 
as  administrators  of  J.  W.  Frazier  and  guardian  of  James  A. 
Frazier,  the  infant  child.  The  suit  mentioned  above  as  brought 
in  1854,  was  for  the  sale  of  lands  of  the  said  John  W.  Frazier. 
In  that  suit  by  order  therein  of  1855,  William  Frazier's  admin- 
istration accounts  were  ordered  to  be  settled,  and  upon  the 
settlement  five  per  cent,  commissions  were  allowed  the  admin- 
istrator upon  his  receipts  of  $23,059.21,  making  the  sum  of 
$1,152.96.  This  is  assigned  as  error — the  accounts  of  the  said 
administrator  not  having  been  settled  within  the  time  prescribed 
by  law,  that  his  commissions  were  forfeited.  This  report  made 
the  estate  of  John  W.  Frazier  owe  William  Frazier  the  balance 
of  $36,203.85. 

The  balance  January  1st,  1854,  had  been  $42,305.96;  five  per 
cent,  commission  was  allowed  on  the  receipts  for  that  year, 
to-wit:  $31,896.71,  making  $1,594.83  which  went  of  course  to 
swell  the  balance  stated  above,  and  then  interest  for  the  year 
to  come,  to-wit:  to  January  1st,  1855,  was  added,  and  made  the 
balance  for  that  year  $44,844.32,  which  is  also  assigned  as  error. 

The  exceptions  to  this  report  are,  first,  because  the  settlement 
of  the  administrator's  accounts  was  in  no  way  involved  in  the 
pleadings,  and  had  been  made  by  indirection  to  save  commis- 
sions already  forfeited  under  the  law.  Secondly,  because  the 
administrator  had  settled  witlwut  vouchers,  had  filed  no  in- 
ventory or  appraisement,  or  account  of  sales ;  no  list  of  bonds  or 
debts  due  the  intestate  is  found  with  the  report;  no  adminis- 
trator's bond  filed  with  the  commissioner  to  enable  him  to  report 
on  its  sufficiency  in  amount  of  its  penalty,  or  soundness  of  its 
security. 

That  bonds,  due  and  to  fall  due  the  intestate,  on  William 
Frazier,  to  the  amount  of  $48,000,  and  on  John  T.  Randolph  for 
$48,000,  and  other  bonds  and  notes  to  the  amount  of  $17,000, 
due  the  estate  at  the  death  of  the  intestate,  and  slaves  to  the 
amount  of  $22,000,  came  also  into  their  hands ;  a  store,  stock  and 
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accounts  to  the  amount  of  $8,000,  besides  the  interest  of  the  in- 
testate in  the  estate  of  his  father,  amounting  to  $4,000,  and  his 
one-half  of  the  personal  property  at  the  Rockbridge  Alum 
Springs,  besides  the  large  annual  profits  at  the  Rockbridge 
Alum  Springs,  and  yet,  though  three  years  have  elapsed  since 
the  administration,  no  account  had  been  settled  to  give  the 
court  even  a  hint  of  these  important  matters,  nor  do  they  appear 
any  where  by  any  eocpoai  made  by  the  administrator ;  that  the 
administrators,  with  the  knowledge  of  the  large  amount  of  the 
assets  belonging  to  the  estate  and  to  come  to  their  hands,  exe- 
cuted their  administration  bond  in  the  absurdly  inadequate 
penalty  of  forty  thousand  dollars;  that  the  estate  is  charged 
with  $1,561.50,  as  received  by  John  W.  Frazier,  without  a 
voucher,  and  is  not  true  in  fact.  Because  the  administrator  is 
credited  with  large  sums  of  money,  paid  off  by  him  for  the  estate, 
when  in  fact  they  were  not  paid,  but  replaced  by  notes  of  the 
administrator  as  administrator,  and  left  the  estate  still  bound; 
because  the  estate  of  John  W.  Frazier  was  charged  with  large 
amounts  not  due  by  him,  but  by  the  partnership  of  Frazier, 
Randolph  &  Frazier,  for  furnishing  the  Rockbridge  Alum 
Springs  in  the  fall,  winter  and  spring  of  1852-53;  and  to  a 
charge  of  commission  on  $9,000  due  by  the  administrator  to  the 
estate,  being  his  own  debt;  that  the  amount  of  $29,216.42^  was 
charged  to  John  W.  Frazier,  contracted  for  supplies  from  No- 
vember, 1852,  to  April,  1853,  and  were  incurred  in  furnishing 
the  Rockbridge  Alum  Springs,  and  is  a  charge  on  the  partner- 
ship concern  of  Frazier,  Randolph  &  Frazier ;  that  during  that 
period  John  W.  Frazier  was  engaged  in  no  other  business;  and 
that  during  all  the  years  that  had  elapsed,  the  said  William 
Frazier  had  made  no  settlement  of  the  partnership  accounts. 
Upon  these  exceptions  the  court  recommitted  the  account,  as 
was  done  again  and  again  to  many  different  commissioners. 
The  details  of  which  litigation  cannot  be  followed  out  in  this 
opinion,  nor  is  deemed  necessary. 

The  facts  appear,  in  brief,  to  be  that  John  W.  Frazier  de- 
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parted  this  life,  intestate,  on  the  9th  day  of  April,  1853,  seized 
of  a  large  estate  in  the  counties  of  Bath,  Rockbridge  and  Au- 
gusta. Many  years  before  his  decease,  he  had  purchased  the 
Cloverdale  estate,  consisting  of  several  large  and  valuable  tracts 
of  land,  including  the  Cloverdale  Hotel,  and  had  made  thereto 
large  additions ;  so  that  he  was  possessed  of  six  thousand  acres 
there.  In  1848  he  purchased  the  Bath  Alum  Springs  property, 
leased  his  Cloverdale  estate,  and  moved  to  the  said  Springs  in 
1850 ;  and  also  owned  and  kept  a  large  store  at  Fairview,  in 
Bath  county.  In  August,  1852,  he  purchased  the  Rockbridge 
Alum  Springs'  property  for  $150,000,  on  a  credit  running  to 
the  year  1859  for  the  last  payments.  Soon  after  his  purchase, 
he  sold  one-fourth  of  the  last-mentioned  property  to  William 
Frazier,  his  brother,  for  $55,000,  and  one-fourth,  in  like  manner, 
to  John  T.  Randolph,  for  $55,000,  which  included  a  like  in- 
terest in  the  Bath  Alum  Springs  property;  by  which  sale  John 
W.  Frazier  secured  to  himself  $110,000  of  the  purchase  money 
for  the  Rockbridge  Alum  Springs,  leaving  $40,000  to  be 
paid  by  him  out  his  own  estate,  and  the  payments  of  William 
Frazier  and  John  T.  Randolph  were  made  to  correspond  with 
the  time  of  his  own  payments.  The  said  Rockbridge  Alum 
Springs  and  Bath  Alum  Springs  were  to  be  occupied  after  Janu- 
ary 1,  1853,  by  the  partnership  concern  of  Frazier,  Randolph  & 
Frazier,  of  which  John  W.  Frazier  was  the  managing  partner, 
by  the  consent  and  solicitation  of  his  partners.  John  W.  Fra- 
zier paid  $12,000  of  his  debt  on  the  Rockbridge  Alum  Springs 
property  in  January,  1853,  before  his  death.  William  Frazier 
and  Randolph  had  paid  $7,000  each  before  the  death  of  said 
John  W.  Frazier,  so  that  William  Frazier  and  Randolph  owed 
John  W.  Frazier  at  his  death  $96,000,  and  their  half  of  the 
expenditures  on  the  Rockbridge  Alum  Springs  property,  making 
about  $15,000.  In  addition,  the  personal  assets  are  stated  at 
$17,000  in  solvent  bonds,  slaves  to  the  amount  of  $28,000,  his 
store  at  Fairview  $7,000,  his  half  of  the  equipment  of  the  two 
watering  places,  at  $25,000,  his  interest  in  his  father's  estate 
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$4,000,  besides  accrued  hires  of  slaves,  and  rents  due  on  the 
Cloverdale  lands,  exceeding  an  estimate  of  JlTTjOOO  for  the  per- 
sonalty of  the  estate,  on  which  the  brother  and  hrother-in4aw 
of  the  dead  man  qualified  with  a  bond  of  $40,000. 

At  the  August  term,  1853,  these  same  gentlemen  qualified  as 
guardian  of  the  infant  James  A.,  without  the  consent  and 
knowledge  of  the  mother,  and  in  the  penalty  of  $20,000,  by 
which  qualifications  they  estimated  the  personalty  to  be  $20,000, 
and  the  estate  of  the  ward  to  be  during  the  fourteen  years  of 
his  minority,  $10,000.  And  from  this  position  as  guardian  he 
was  at  last  retired  by  the  order  of  court,  which  required  a  new 
bond  in  the  penalty  of  $75,000.  The  various  parcels  of  real 
estate  were  sold,  other  than  the  two  Alum  Springs  property 
under  various  proceedings  in  this  cause,  for  large  sums  of  money, 
and  finally  in  the  midst  of  the  uncertainties  of  the  period  of 
the  war,  a  sale  was  effected  by  decree  of  court  of  the  Bath  Alum 
Springs  property  for  $30,000  in  Confederate  money,  which  was 
a  total  loss  to  the  parties.  The  history  of  this  transaction  can  be 
found  in  the  case  of  Frazier  v.  Frazier,  reported  in  26th  Gratt, 
where  the  sale  was  finally  sustained  by  this  court  by  decree 
therein  entered. 

The  Rockbridge  Alum  Springs  property  now  remained,  and 
William  Frazier  as  managing  and  surviving  partner,  took 
possession  of  and  conducted  these  springs  as  surviving  and  man- 
aging partner,  and  the  record  shows  that  they  were  very  valua- 
ble, the  net  receipts  being  stated  at  $10,000  per  annum.  There 
were  frequent  references  to  a  commissioner  to  take  an  account 
of  these  transactions  as  managing  and  surviving  partner  in 
the  year  1860 ;  and  upon  exceptions,  the  account  was  again  re- 
committed, in  the  year  1866,  the  court  passing  upon  none  of  the 
exceptions.     In  January,  1868,  additional  exceptions  were  filed. 

The  controversy  during  this  period  was  a  struggle  between 
the  parties  to  obtain  control  in  the  management  of  the  Rock- 
bridge Alum  Springs  property;  the  other  parties  in  interest 
failing  in  their  efforts  to  remove  William  Frazier,  although  they 
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held  three-fourths  of  the  interests,  and  William  Frazier  held 
only  one-fourth,  endeavored  to  have  themselves  admitted  into 
some  participation  in  the  management  of  the  property,  or,  at 
least,  to  have  an  agent  to  represent  them  and  to  protect  their 
interests  on  the  ground,  but  the  managing  partner  resisted  «wc- 
cessfully  all  these  efforts  of  the  parties  either  to  obtain  a  foot- 
hold for  themselves  or  their  agent.  The  commissioner  in  the 
settlement  of  the  partnership  transactions  of  William  Frazier 
allowed  to  the  said  managing  partner  a  salary  for  each  year  in 
a  large  sum,  in  many  years  a  salary  of  $2,250  per  year;  this 
was  earnestly  resisted  by  the  other  parties  in  interest  upon 
the  ground  that  there  was  no  agreement  between  the  parties 
to  pay  a  salary  to  the  surviving  and  managing  partner,  but 
that  on  the  contrary  he  had  agreed  expressly  to  make  no 
charge  for  his  services;  and  this  the  surviving  partner  substan- 
tially admits,  but,  if  not  admitted,  it  is  abundantly  proved  by 
the  evidence  in  the  cause.  The  other  parties  in  interest  charge 
and  prove  that  while  the  managing  partner  was  holding  the 
springs,  he  maintained  at  the  common  cost  and  charge  himself 
and  a  family  of  ten  persons,  with  servants  and  horses,  and 
teachers  for  his  children,  having  at  times  both  male  and  female 
teachers ;  and  for  the  years,  from  1853  to  1868,  a  period  of  fifteen 
years,  the  other  parties  claim  that,  at  the  most  moderate  rates, 
the  costs  to  them  was,  at  the  least,  some  $30,000.  And  they 
insist  that  such  support  and  maintainance  for  so  many  years,  at 
the  common  cost,  was  a  sufficient  compensation  without  the  ad- 
dition of  allowance  for  salary,  to  aggregate  close  upon  another 
$30,000.  The  circuit  court  disallowed  the  salary  for  the  years 
1853,  1854,  but  allowed  it  for  all  the  remaining  years,  assigning 
for  reason,  that  William  Frazier  did  not  expect  to  be  allowed  a 
salary  for  those  two  years.  It  would  seem  equally  logical  to 
have  disallowed  the  salary  for  all  the  subsequent  years,  because 
the  other  parties  did  not  expect  to  pay  a  salary. 

Finding  it  impossible  to  dislodge  this  surviving  and  managing 
partner,  or  to  be  admitted  to  any  share  in  the  control  of  the 
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concern,  and  seeing  what  seemed  to  them  a  complete  dedication 
of  the  whole  subject  to  the  uses  and  benefit  of  one  partner,  and 
he  only  a  one-fourth  owner,  they  filed  their  petition  for  a 
le€we  of  the  property.  This  only  led  to  fresh  litigation,  and  a 
new  commissioner's  report,  which  came  in  March  29th,  1868, 
with  a  commissioner's  fee-bill  of  $701.  Exceptions  were  filed 
to  this  report  June  8th,  1868,  and  interrogatories  were  filed 
June  9th,  1868,  to  William  Frazier  as  to  his  family  and  the 
number  of  tutors,  &c.,  supported  by  him  at  the  springs  at  the 
common  cost,  to  which  he  replied  only  after  a  second  and  per- 
emptory order.  On  the  30th  of  June,  1868,  a  decree  was  entered 
consolidating  the  three  causes  named  above,  passing  upon  some 
of  the  exceptions,  and  appointing  commissioners  to  sell  the 
springs,  William  Frazier  having  declined  joint  management, 
and  resisted  a  lease,  and  recommitting  the  cause  to  the  commis- 
sioner again.  The  commissioner's  third  report  came  in  July 
10th,  1868.  On  the  15th  of  September  the  commissioners  ap- 
pointed to  make  sale  made  their  report — that  they  had  made 
sale  of  the  property  on  the  first  day  of  September,  1868, 
at  the  price  of  $236,000,  to  James  A.  Frazier — that  the 
terms  had  been  complied  with — that  they  thought  the  sale 
adequate,  and  recommended  a  confirmation.  On  the  4th  day 
of  November,  1868,  this  sale  was  confirmed  by  the  court; 
and  on  the  23d  day  of  November,  1868,  a  decree  was  entered, 
which  re-committed  the  cause  to  Commissioner  Hendren,  with 
instructions  to  take  and  settle  the  accounts  of  William  Frazier 
as  surviving  and  managing  partner  of  the  Alum  Springs  co- 
partnership, and  of  William  Frazier,  administrator  of  the  estate 
of  John  W.  Frazier,  deceased,  which  had  accrued  since  last 
settlement,  and  on  the  9th  of  June,  1870,  this  commissioner 
made  his  report.  In  July,  1870,  James  A.  Frazier  filed  a  peti- 
tion for  a  rehearing,  asking  the  court  to  disallow  the  salary 
heretofore  allowed  William  Frazier,  and  for  other  relief. 

The  circuit  court  on  the  27th  day  of  January,  1877,  by  decree 
entered  therein,  refused  to  rehear  the  cause,  and  allowed  the 
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salary,  except  as  to  the  years  1853-54,  but  disallowed  the  salary 
for  these  two  years  because  he  did  not  regard  himself  as  labor- 
ing for  a  salary,  and  referred  the  cause  to  a  commissioner  to 
strike  out  the  salary  for  those  years,  and  the  cause  is  this  time 
referred  to  another  commissioner,  who  was  directed  to  report 
the  amount  of  purchase  money  still  due  from  the  purchaser, 
James  A.  Frazier,  and  how  much  had  been  paid,  and  how? 
To  whom  the  balance  of  the  purchase  money  due  from  James 
A.  Frazier  belongs?  How  much  to  each  of  his  co-tenants,  and 
how  much  belongs  to  Stephen  A.  Porter,  deceased?  Whether 
there  have  been  any  assignments  made  by  William  Frazier  and 
John  T.  Randolph,  of  their  interest,  and  if  so,  to  whom  made  ? 

This  report  came  in  June  Ist,  1877,  after  adjusting  the  re- 
spective interests  upon  the  basis  of  former  decrees. 

The  court,  on  the  18th  of  November,  1879,  decreed  that  unless 
James  A.  Frazier  pays  the  amount  there  found  due,  within  sixty 
days,  commissioners  named  therein  are  to  make  sale  of  the 
Springs. 

On  the  19th  of  June,  1880,  sale  was  made  to  0.  R.  Mason,  at 
$134,000,  and  reported  to  court  July,  1880,  and  approved  by  the 
court;  and,  as  shown  by  the  report  of  a  special  receiver,  the 
said  purchase  money  was  about  sufficient  to  pay  off  the  lia- 
bilities hereinbefore  referred  to.  And  on  the  30th  of  November 
following  the  cause  was  ordered  to  be  removed  from  the  docket 
as  ended. 

Upon  the  appeal  here,  the  first  assignment  of  error  to  be 
passed  upon  by  this  court  is  the  allowance  of  an  annual  salary 
to  the  surviving  partner,  William  Frazier,  under  the  circum- 
stances of  this  case.  This  is  a  question  which  has  been  most 
elaborately  argued  on  both  sides;  but  which  appears  to  the 
court  to  be  well  settled  by  the  decisions  of  this  court. 

In  the  case  of  Forrer  v.  Forres*,  in  29  Gratt.  134,  Staples,  J., 
speaking  for  the  whole  court,  said:  "No  rule  of  law  is  better 
settled  than  that  one  partner  is  not  entitled  to  compensation  for 
his  services  while  employed  in  the  partnership  business,  unless 


Digitized  by 


Google 


FRAZIBR  V.    FRAZIER   AND   ALS.  793 


Opinion. 


it  be  80  agreed  between  the  parties.  The  doctrine  is  thus  laid 
down  by  a  writer  of  acknowledged  merit:  'As  it  is  the  duty  of 
each  partner  to  devote  himself  to  the  interests  of  the  concern, 
to  exercise,  due  diligence  and  skill  for  the  promotion  of  the  com- 
mon benefit,  it  follows  that  he  must  do  it  without  any  reward 
or  compensation,  unless  there  is  an  express  stipulation  to  that 
eflfect.  And  there  is  no  difference  in  this  respect,  though  the 
duties  performed  by  the  partners  have  been  very  unequal  in 
value  and  amount/"  Collyer  on  Partnership,  section  183. 
See  also  Strong  on  Partnership,  section  182;  Parsons  on  Part- 
nership, page  130. 

In  Franklin  v.  Bobinson,  1  Johnson  Chancery  Report,  Chan- 
cellor Kent  said  he  knew  of  no  case  which  entitles  one  partner 
to  charge  for  his  services,  except  upon  the  ground  of  special 
agreement.  In  another  case  it  appeared  that  one  of  the  partners 
had  taken  the  almost  entire  and  exclusive  charge  and  superin- 
tendence of  the  business  of  the  firm,  and  yet  it  was  held  that  his 
claim  for  compensation  could  not  be  allowed.  Phillips  v.  Turner, 
2  Dev.  &  Battle  Eq.  R. ;  Pattons  ex  or  v.  Calhoun's  ex'ors,  4 
Gratt.  138. 

The  reason  for  this  rule  is,  each  partner  in  taking  care  of  the 
joint  property,  is,  in  fact,  taking  care  of  his  own  interest,  and  is 
but  performing  his  own  duties  and  obligations  growing  out  of 
the  partnership.  These  duties  and  obligations  are  supposed  to 
enter  into  and  constitute  a  part  of  the  consideration  for  others 
to  engage  in  the  business  with  him.  The  partners  are  con- 
sidered as  meeting  on  a  common  ground,  each  engaging  to  do 
all  that  he  can  do  for  the  common  good. 

In  the  second  place,  the  law  cannot  undertake  to  measure  and 
settle  between  the  partners  the  relative  value  of  their  various 
and  unequal  services  bestowed  on  the  common  business,  and  for 
the  obvious  reason  it  is  impossible  to  see  how  far  the  relative 
experience,  skill,  ability,  or  even  known  character  and  reputa- 
tion of  each  entered  as  ingredients  in  the  adjustment  of  the 
terms  of  the  partnership.  If  a  partner  is  unwilling  to  perform 
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any  very  unequal  service  without  reward,  he  ought  to  stipulate 
that  it  be  allowed  him.  In  the  absence  of  such  stipulation, 
it  must  be  presumed  he  is  willing  to  render  the  service  with- 
out remuneration.  Parties  assuming  this  relation  are  pre- 
sumed to  know  the  law,  and  to  intend  to  be  governed  by  it, 
unless  they  agree  to  be  bound  by  some  other  rule.  It  is  a  mere 
question  of  degree.  So  soon  as  the  courts  undertake,  upon  a 
mere  estimate  of  a  partner's  services,  to  award  compensation  in 
one  case,  they  must  do  so  in  all  cases  where  the  skill,  labor  and 
diligence  are  unequally  bestowed.  This  would  be  simply  to 
abolish  the  rule  of  la^,  and  to  place  the  right  to  compensation 
not  upon  contract,  but  upon  the  principle  of  quantum  meruit. 
It  will  be  found,  upon  examination,  that  the  doctrine  of  nearly 
all  the  cases  is,  that  compensation  can  only  be  allowed  where 
there  is  an  eatress  agreement  to  that  effect,  or  one  necessarily 
to  be  implied  from  the  conduct  of  the  parties. 

When  these  principles  are  applied  to  the  case  in  hand, 
what  do  we  find?  William  Frazier  not  only  did  not  make 
any  agreement  with  the  parties  that  he  was  to  have  a  salary 
as  managing  partner,  but  by  words  and  acts  expressly  neg- 
atived the  idea.  When  the  other  partners  urged  the  pro- 
priety, the  necessity,  and  their  wish  to  employ  a  person  to 
represent  them  in  the  management,  he  violently  objected,  and 
said  it  was  a  saving  for  him  to  be  there,  as  he  cost  the  concern 
nothing,  and  another  person  would  have  to  be  paid.  When  one 
of  the  copartners  was  with  him  in  the  management  he  caused 
him  to  leave,  said  he  didn't  suit  the  business,  was  objection- 
able to  guests,  or  words  of  like  import,  and  found  the  presence 
of  the  widow  of  the  deceased  partner  disagreeable,  and  brought 
about  her  departure,  saying  he  would  brook  no  divided  respon- 
sibilities, that  there  must  be  one  head,  &c.  How  then  could  he 
ask  and  receive  at  the  hands  of  the  circuit  court  a  large  salary 
of  |2,250  per  year  for  attending  to  this  business  by  himself 
when  he  would  not  suffer  any  of  his  copartners  to  take  any  part 
of  the  control  or  management?     How,  it  may  be  asked,  did  he 


Digitized  by 


Google 


FRAZIBR  V,    FRAZIBR   AND    ALS.  795 

Opinion. 


manage  to  obtain  such  an  allowance  from  the  court  in  the  very 
face  of  the  law,  in  defiance  of  its  plainest  provisions;  that  he 
was  able  to  clear  the  place  of  everybody  but  himself  is  a  mat- 
ter of  some  surprise,  but  how  he  managed  in  a  court  of  justice  to 
keep  them  off  and  repel  all  interference  for  so  many  years,  is 
altogether  incomprehensible;  and  that  in  the  face  of  the  exhibit 
made  by  this  record  he  obtained  so  large  a  salary  for  so  many 
years,  and  moreover,  obtained  from  the  court  and  commissioner 
so  large  a  commission,  is  unexplained. 

But  if  in  ordinary  cases  a  salary  could  be  allowed  a  surviving 
and  managing  partner,  the  circumstances  of  this  case  would 
altogether  preclude  such  an  allowance.  If  this  managing 
partner  had  his  family  of  ten  persons,  servants,  tutors,  horses, 
&c.,  maintained  all  these  years,  how  much  salary  ought  a  court 
of  equity  to  allow  such  a  person  ?  The  counsel  who  argued  this 
case  for  the  appellant,  estimated  the  cost  of  supporting  his 
domestic  establishment  at  |30,000  for  these  fifteen  years.  Surely 
it  was  most  inequitable  to  add  a  large  salary  of  $2,250  upon 
that.  The  circuit  court  at  one  time  seemed  to  be  somewhat 
impressed  with  the  hardships  of  that  salary,  and  did  actually 
deny  the  salary  for  two  years,  as  we  have  seen,  but  then  let  it 
stand  for  the  remaining  years.  All  this  is  plainly  wrong  and 
in  violation  of  the  well  settled  rule  of  law  upon  the  subject, 
and  is  held  to  be  erroneous,  and  must  be  reversed  and  annulled. 

The  allowance  to  the  administrator  of  commissions  at  five 
per  cent,  on  $23,059.21,  January  1st,  1855,  and  the  allowance 
of  five  per  cent,  on  |31,896.71,  January  Ist,  1854,  when  the 
administrator  had  utterly  neglected  to  settled  his  accounts,  to 
file  an  inventory,  and  appraisement,  and  an  account  of  sales, 
within  the  time  required  by  law,  is  erroneous. 

In  Turner  v.  Turner^  1  Gratt.,  this  court  said:  "The  court 
is  of  opinion  that  the  claim  of  the  appellee,  as  administrator  of 
the  said  Benjamin  James,  to  commission  or  compensation  for  his 
services  in  administering  the  estate  of  his  intestate,  was  forfeited 
by  his  failure  to  comply  with  the  provisions  of  the  act,  and 
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failure  to  settle  his  account,  and  for  this  error  the  decree  is 
reversed,'' 

In  Morriss  v.  Morriss,  4  Gratt.  293,  it  was  held  that  an  ad- 
ministrator, having  failed  to  settle  his  accounts,  was  not  entitled 
to  commissions.  But  it  is  entirely  unnecessary  to  cite  au- 
thority upon  this  point.  It  is  a  plain  statutory  provision,  and 
the  cases  are  cited  only  to  show  that  it  was  error  for  which, 
when  standing  alone,  this  court  would  reverse  a  cause. 

On  the  17th  of  July,  1863,  the  administrator  invested  the 
funds  belonging  to  the  estate  of  his  decedent  in  Confederate 
bonds  to  the  amount  of  $20,000 — $2,000  in  Confederate  seven 
per  cent,  bonds,  and  $18,000  in  Confederate  cotton  bonds,  which 
were  a  total  loss  to  the  estate.  This  was  approved  by  the  circuit 
court.  This  investment  was  not  made  by  the  order  of  any  court 
of  competent  jurisdiction,  nor  by  order  of  any  judge  in  vacation 
under  the  act  of  March  3d,  1863.  It  was  upon  the  adminis- 
trator's own  motion,  and  appears  to  have  been,  under  the  circum- 
stances of  this  case,  injudicious  and  ill  advised.  It  does  not 
appear  that  the  money  could  not  be  used  to  pay  debts  of  the 
estate,  nor  of  the  partnership,  both  of  which  owed  debts,  and, 
indeed,  the  record  shows  that  aft.er  that  time  money  of  the  same 
kind  and  more  depreciated  was  actually  used  to  in  part  pay  the 
debts,  and  there  is  no  attempt  made  to  show  that  no  use  could 
have  been  made  of  it ;  and  it  appears  on  the  other  hand  that  it 
could  have  been  divided  among  the  parties,  who  were  in  much 
need.  If  this  sort  of  money  could  be  used  to  pay  the  debts  as 
late  as  the  26th  of  September,  1864,  which  was  done,  the 
burden  devolves  on  the  administrator  to  show  that  such  use 
could  not  have  been  made  of  the  same  sort  of  money  July  17thj 
1863;  and  if  this  fiduciary,  without  the  authority  of  any  court 
or  judge,  took  upon  himself  the  responsibility  of  making  this 
investment  in  plain  violation  of  the  law,  he  must  be  held  re- 
•  sponsible  to  the  estate  for  the  money  so  used  by  himself,  and 
cannot  be  allowed  to  throw  the  loss  upon  the  estate  of  his  intes> 
tate.     No  court  would  have  sanctioned  such  an  investment  at 
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the  time  it  was  made,  and  no  court  ought  to  sanction  it  now, 
and  the  circuit  court  erred  in  so  decreeing. 

On  the  31st  day  of  October,  1863,  the  administrator  himself 
used  $2,500.  Why  was  not  this  a  payment  to  himself?  But 
by  decree  of  the  court  below  it  was  scaled  long  afterwards  to 
$200.  This  was  erroneous.  He  claimed  to  be  a  creditor.  It 
was  as  much  a  payment  to  himself  as  it  would  have  been  to 
any  other  person. 

Upon  the  second  assignment  of  error  in  the  petition,  it  is 
charged  that  the  administrator  was  allowed  by  the  commis- 
sioner's report  a  commission  upon  $47,000  due  by  himself  to  his 
intestate's  estate,  that  the  circuit  court  overruled  the  commis- 
sioner upon  this  point,  but  that  by  indirection  the  same  result 
had  been  brought  about  by  the  system  of  advancements  which 
prevails  throughout  the  account  from  the  partnership  funds. 
It  has  been  difficult  to  understand  why  the  managing  partner 
should  so  persistently  advance  to  himself  large  sums  of  money 
from  the  partnership  funds,  and  thus  swell  the  enormous 
balances  of  collections  or  receipts  each  year  over  and  beyond  all 
disbursements,  and  appearing  so  unnecessary,  and  at  a  casual 
observation  apparently  without  reason  or  profit  to  himself  or 
to  any  other  person;  but  upon  a  close  scrutiny  of  the  question 
it  seems  that  a  profit  might  thus  be  made  by  this  administrator 
in  that  way  if  the  charge  should  be  so  made.  Thus  the  admin- 
istrator advances  ho  much  to  himself  as  administrator  from 
himself  as  managing  partner,  thus  swells  the  balance  due  to 
himself  individually  at  the  end  of  the  year  as  against  his  intes- 
tate's estate,  and  receives  his  commissions  and  interest  accord- 
ingly, as  is  repeatedly  done  in  this  case  throughout  the  adminis- 
trator's account.  Then,  to  get  this  amount  back  in  December, 
1854,  for  illustration,  it  is  entered  thus:  Overpaid,  J.  W.  Fra- 
zier's  estate,  $5,373.66. 

"Wm.  Frazier,  managing  partner,  in  account  with  J.  T. 
Randolph,  to  his  dividend,  $2,399.82."  And  then  it  is  thus 
stated: 
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"  Now,  Randolph,  being  the  debtor  of  J.  W.  Frazier's  estate 
on  account  of  his  purchase  of  the  one-fourth  of  the  Rockbridge 
Alum  and  Bath  Alum  properties,  let  him  receive  credit  with 
said  estate  for  a  sum  equal  to  the  above  stated  balance.  In  con- 
sideration of  which  credit,  let  J.  W.  Frazier's  estate  be  regarded 
as  the  owner  of  the  said  balance.  Then  let  William  Frazier, 
as  administrator  of  J.  W.  Frazier,  receive  credit  by  the  diflfer- 
ence  between  his  over-payment,  as  managing  partner,  to  J.  W. 
Frazier's  estate,  and  said  Randolph's  balance — that  is,  for  the 
sum  of  15,373.66,  less  |2,399.82— that  is  for  |2,973.84— and 
thus  will  this  year's  partnership  be  closed."  December  31st, 
1855,  the  next  year,  this  operation  is  repeated — as,  to  over- 
paid J.  W.  Frazier's  estate,  $8,863.62.  The  year  before  it  was 
$875.90;  in  the  year  1856  the  amount  over  paid  is  |8,504.20 
in  the  year  1857,  $9,784.09 ;  December,  1858,  it  is  $6,413.76 
December  31,  1859,  $9,798.25 ;  December  31,  1860,  $3,189.27 
December  31,  1861,  $1,004.23;  December  31,  1862,  $7,358.22 
December  31,  1863,  $336.25  ;  December  31,  1864,  $447.87  ;  De- 
cember 31,  1865,  $253.75;  December  31,  1866,  $2,414.15 ;  De- 
cember 31, 1867,  $1,253. 62— aggregating  the  sum  of  $65,870.84, 
which  came  out  of  the  partnership  funds  nominally  into  the 
administration  account  to  rest  long  enough  to  be  stated  there 
and  pay  their  due  commissions j  and  then  return  as  they  came, 
except  thus  depleted,  into  the  partnership  fund  again.  Five 
per  cent,  on  this  sum  would  be  $3,293.54,  which  has  been  a  loss 
to  the  estate  by  mere  manipulation,  and  which  worked  ruin  to 
the  estate  of  John  W.  Frazier  in  the  matter  of  interest.  The 
large  balances  obtained  each  year,  in  part  by  these  methods, 
carried  in  this  account  interest,  as  we  have  seen  supra,  and  each 
year  fell  into  the  column  of  principal,  and  have  permeated  the 
whole  account  with  this  vice. 

Counsel  say  the  interest  was  paid  each  year,  and  there  was 
thus  no  place  for  it — so  it  appears  each  year  by  this  account. — but 
if  it  had  not  been  paid,  what  was  used  to  pay  it  would  have 
been  there,  and  would  have  easily  changed  the  face  of  this  ao- 
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count;  and  we  have  seen  the  questionable  methods  by  which  it 
was  obtained;  the  curious  might  make  the  calculation,  and  it 
would  illustrate  the  fact  that  "interest  is  a  devouring  element;'' 
but  for  the  purposes  of  this  case,  it  cannot  be  reached  or  reme- 
died, and  must  remain  as  many  others,  an  intrenched  and  un- 
corrected error.  But  this  surviving  partner  was  not  yet  done 
with  himself  as  administrator  of  John  W.  Frazier,  deceased,  on 
this  subject.  So  in  1867  we  find  a  statement  of  what  is  called 
interest  liabilities  from  1854  to  the  year  1867,  inclusive,  exclud- 
ing 1861,  in  which  interest  is  again  computed  on  these  balances 
and  added  together  as  a  charge  on  the  estate. 

In  1853,  the  balance  is  regarded  as  so  small  as  not  to  be 
mentioned,  but  in  1854  it  is  stated  as  $200,  which  is  not  the 
interest  on  the  whole  amount  of  the  sum  overpaid,  which  was 
$5,373.66,  nor  is  it  the  interest  at  the  legal  rate  on  the  balance 
after  deducting  the  amount  due  from  J.  T.  Randolph,  which 
was  $2,399.82,  but  is  a  fancy  sketch  by  the  commissioner,  thus: 

"  For  the  year  ending  1st  of  January,  1855  (the  year  1854),  his 
estate  may  be  fairly  held  to  account  on  the  score  of  interest  on 
withdrawals  over  and  above  contributions  for  the  sum  of  $200." 
It  would  seem,  from  what  has  gone  before,  that  that  sum  had 
been  before  sufficiently  taxed  with  commissions  and  interest 
indirectly  without  this  direct  attack;  but  for  the  year  1855  we 
have,  in  like  manner,  $370;  for  1856,  $375;  1857,  $345;  1858, 

$260 ;  1859,  $280 ;  for  1860,  $125 ;  1861, ;  1862,  $320 ;  1863, 

$41 ;  1864,  $29 ;  1865,  $15  ;  1866,  $62  ;  1867,  $83.  And  the  com- 
missioner naively  observes  that  he  regards  the  above  **  as  the  fair 
interest  liabilities  of  the  partners  inter  sese'*  for  these  years.  It 
cannot  be  contended  successfully  that  this  fanciful  and  arbitrary 
dealing  with  a  dead  man's  estate,  had  in  accordance  with  no  rule 
of  law,  and  no  precedent,  and  no  authority  save  what  the  com- 
missioner is  pleased  to  say  he  considers  may  be  held  as  fairly 
chargeable  on  the  estate,  ought  not  to  receive  the  sanction  of 
any  court  of  justice ;  and  taken  in  connection  with  this  unsup- 
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ported  charge  of  interest  against  John  W.  Frazier's  estate,  we 
will  observe  the  commissioner's  statement  thus : 

"As  to  William  Frazier,  the  same  may  be  said  as  in  the  case 
of  Randolph,  and  in  addition  thereto  it  may  be  remarked  that, 
he  having  been  all  the  while  the  managing  and  working  part- 
ner, even  had  he  withdrawn  and  appropriated  to  his  own  use 
much  more  largely  of  the  partnership  funds  than  he  appears  to 
have  done,  such  withdrawals  should  fairly  have  been  considered 
as  but  so  much  on  account  of  a  tvell-deserved  compensation,  and 
that  as  to  them  he  should  have  been  held  exonerated  from 
interest  liability.''  It  seems  that  there  was  well  nigh  no  end  to 
the  compensation  of  this  much  compensated  surviving  and  man- 
aging partner.  We  have  said  enough  to  show  the  manner  in 
which  this  estate  was  really  wasted  and  ruined,  and  the  way 
was  thus  cleared  for  the  statement  of  Commissioner  Smith  that 
the  estate  of  John  W.  Frazier  was  an  insolvent  estate,  which, 
under  this  system,  was,  in  fact,  utterly  wrecked,  and  the  evil 
day  only  postponed  by  the  purchase  made  by  the  heir,  upon 
coming  of  age,  of  the  springs  property  bought  by  his  father  at 
$150,000,  and  bought  by  him  at  $236,000,  and  to  which  point 
he  was  followed  by  the  administrator  in  a  spirited  contest 
before  the  auctioneer;  and  which  the  heir,  at  no  very  distant 
day,  was  destined  to  discover  when  staggering  under  the  load  of 
debt  thus  incurred,  he  saw  this  same  property  knocked  down 
at  $134,000,  which  was  just  sufficient  to  pay  the  amount  of 
debts  due  on  it  by  him;  chief  among  which  was  the  debt  due  his 
father's  administrator,  created  by  the  methods  herein  before  con- 
sidered. The  purchase  by  the  heir  was  his  own  act,  and  though 
the  purchase  was  made  by  him  under  a  mistaken  apprehension 
of  facts,  caused  by  the  errors  of  the  court  below  against  him,  at 
this  late  day,  when  so  many  transactions  have  intervened,  and 
so  many  rights  vested,  it  would  not  now  be  proper  for  this  court 
to  set  that  sale  aside.  It  would  be  practically  impossible  to  re- 
store the  parties  to  their  true  position.     But  this  does  not  apply 
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to  the  second  sale  or  to  the  proceeds  of  that  sale.  It  is 
contended  that  the  said  sale  was  made  six  months  after  the 
decree  directing  the  sale,  and  that  under  the  sale  the  pur- 
chaser is  entitled  to  hold  his  purchase  by  virtue  of  the 
statute  in  that  case  provided.  It  is  not  necessary  to  pass 
upon  that  question  in  the  view  we  take  of  this  case;  but 
the  facts  are  that  the  decree  did  not  become  operative  until 
sixty  days  after  it  was  entered,  and  the  sale  was  made 
within  six  months  after  the  expiration  of  the  sixty  days ;  but 
under  the  circumstances  of  this  case,  the  long  litigation  herein 
which  has  run  for  nearly  thirty  years,  it  is  right  to  put  here  an 
end  to  this  litigation,  and  this  court  will  not  remand  this  cause 
for  correction  of  errors,  but  having  the  whole  subject  before 
it  and  all  the  evidence  in  the  cause,  will  enter  here  such  a  de- 
cree as  will  correct  the  errors  below  as  far  as  possible,  by 
allowing  the  sale  to  stand  and  decreeing  the  payment  of  the 
money  in  accordance  with  the  rights  of  the  parties,  and 
setting  aside  so  much  of  the  decree  which  distributes  the 
purchase  money,  and  entering  here  the  decree  which  the  circuit 
court  ought  to  have  entered;  so  much  of  the  decrees  herein  as 
allows  a  salary  to  William  Frazier,  as  surviving  and  man- 
aging partner,  is  set  aside  and  annulled ;  so  much  of  all  the 
decrees  as  allowed  William  Frazier  commissions  for  the  years 
1853  and  1854,  when  he  had  not  settled  his  accounts ;  so  much 
of  all  decrees  as  allows  William  Frazier  credit  for  money  im- 
properly vested  in  Confederate  bonds ;  so  much  as  charged  John 
W.  Frazier's  estate  with  interest  on  the  so-called  advancements 
from  the  partnership  funds,  and  so  much  as  allows  William 
Frazier  commissions  on  these  advancements ;  and  all  of  the  un- 
supported table  of  interest  liabilities  made  up  upon  the  same 
sums  as  interest  liabilities  from  1853  to  1867,  inclusive,  except 
the  year  1861,  are  set  aside  and  annulled.  And  these  sums  will 
be  charged  upon  the  interest  of  William  Frazier  in  the  fund 
in  the  hands  of  his  assignees.  This  sum  will  be  decreed  to 
Vol.  Lxxvn — 101 
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James  A.  Frazier  against  the  said  assignees,  and  <tgainst  the 
purchasers  of  the  Rockbridge  Alum  Springs,  and  decreed  to  be 
a  charge  upon  the  said  Rockbridge  Alum  Springs  property  in 
the  hands  of  the  said  purchasers,  second  in  dignity  to  the 
Campbell  debt  only,  and  of  equal  dignity  with  the  debt  due 
John  T.  Randolph. 

James  A.  Frazier  is  entitled  to  recover  of  William  Frazier, 
on  account  of  salary  erroneously  allowed  said  William  Frazier 
by  the  circuit  court,  for  his  one-half  principal  and  interest, 
$27,412.50;  on  account  of  commissions  erroneously  allowed  for 
the  year  1853,  principal  and  interest,  $5,726.27 ;  on  account  of 
commissions  erroneously  allowed  for  the  year  1854,  principal 
and  interest,  $4,572.69  ;  on  account  of  interest  liabilities  errone- 
ously charged,  principal  and  interest,  $6,321.00;  on  account  of 
Confederate  money  paid  to  self,  and  scaled  improperly,  his  half 
principal  and  interest,  less  $100,  the  amount  allowed,  $2,950; 
on  account  of  Confederate  investments  improperly  made  and 
^erroneously  allowed,  his  one-half  principal  and  interest,  $13,000; 
•commissions  on  advances  improperly  made,  as  surviving  partner, 
to  the  estate  of  John  W.  Frazier  at  five  per  cent.,  a  sum  aggre- 
gating $3,293.54  of  principal,  with  interest  on  the  several 
amounts  from  the  first  day  of  January  in  each  ye-ir  from  1855 
to  1867,  inclusive,  and  to  a  like  credit  for  interest  allowed  on 
each  item  in  each  year;  which  several  amounts  aggregate  a  sum 
largely  in  excess  of  $57,629.41,  as  of  October  1st,  1880 ;  which 
is,  under  the  circumstances,  the  only  sum  available  for  the  cor- 
rection of  errors  against  the  said  James  A.  Frazier.  It  is, 
therefore,  not  necessary  to  further  sum  up  the  amount  of  the 
sums  to  which  the  said  James  A.  Frazier  is  entitled.  And  that 
sum  of  $57,629.41  will  be  decreed  to  the  said  James  A.  Frazier, 
and  held  to  be  a  lien  on  the  Rockbridge  Alum  Springs  property. 

Ifor  the  foregoing  reasons  the  said  decrees  of  the  circuit  court 
must  be  reversed  and  annulled  in  so  far  as  they  are  in  conflict 
with  this  opinion. 
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HiNTON,  J.,  disseated  oa  the  question  of  jurisdiction,  and  took 
no  further  part  in  the  decision. 

The  other  judges  concurred  in  the  opinion  of  Lacy,  J. 

The  decree  is  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  decrees  aforesaid  and  the  arguments  of  counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  the  decree  entered  in  the  consolidated 
causes  of  Porter  and  Wife  and  others  v.  William  Frazier  and 
others,  and  the  same  and  James  A.  Frazier  v.  William  Frazier 
and  others,  and  Frazier,  guardian,  v.  Frazier  and  others,  on  the 
30th  day  of  November,  1880,  in  so  far  as  it  approved  and  con- 
firmed the  report  of  Special  Commissioner  John  Echols,  ap- 
pointed by  the  decree  entered  in  these  causes  on  the  3rd  day  of 
July,  1880,  to  convey  the  Rockbridge  Alum  Springs  property  in 
the  proceedings  mentioned  to  0.  R.  Mason,  or  such  person  or 
corporation  as  said  C.  R.  Mason  should,  in  writing,  request, 
and  in  so  much  as  directed  to  be  delivered  to  the  Rockbridge 
Alum  Springs  Company  the  deed  of  the  said  special  commis- 
sioner and  the  said  C.  R.  Mason,  conveying  the  Rockbridge 
Alum  Springs  property,  including  the  Ailstock  and  Dunlap 
tracts,  and  in  so  much  as  directed  the  said  commissioner  to  de- 
liver to  the  said  Rockbridge  Alum  Springs  Company,  or  its 
agent,  the  deed  from  James  Campbell's  heirs  to  James  A. 
Frazier,  mentioned  therein,  and  so  much  of  the  said  decree,  as 
is  erroneous  as  aforesaid,  is  set  aside,  reversed  and  annulled.  And 
so  much  of  the  decree  entered  in  the  said  causes  July  3rd,  1880, 
as  confirms  the  sale  made  by  Special  Commissioners  John  Echols, 
Hugh  W.  Sheflfey,  George  M.  Cochran,  Jr.,  and  William  Ander- 
son, on  the  19th  of  June,  1880,  is  confirmed,  so  far  as  the  sale 
and  the  amount  agreed  to  be  paid  on  account  of  the  sale  of  the 
property  therein  referred  to  is  concerned,  to  C.  R.  Mason,  at  the 
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price  of  one  hundred  and  thirty-four  thousand  dollars;  but  so 
much  of  said  decree  as  authorizes  and  directs  a  conveyance  of 
the  said  Rockbridge  Alum  Springs  property,  comprising  the 
Alum  Springs  tract  property,  of  six  hundred  and  fifty-two  acres, 
and  the  Ailstock  and  Dunlop  tracts  with  their  appurtenances; 
and  so  much  of  said  decree  as  authorized  any  receipt  to  C.  R. 
Mason  for  any  money  on  account  of  his  said  purchase,  or  as 
directed,  any  distribution  of  the  proceeds  of  sale  is  erroneous, 
and  is  reversed  and  annulled ;  and  so  much  of  all  the  decrees  in 
these  consolidated  causes  as  decreed  costs  against  the  appellant, 
James  A.  Frazier,  and  so  much  of  all  the  decrees  in  the  said 
causes  as  allowed  a  salary  to  William  Frazier,  managing  and 
surviving  partner  of  the  firm  of  Frazier,  Randolph  and  Frazier, 
for  compensation  as  such  managing  and  surviving  partner;  and 
so  much  of  said  decrees  as  allowed  to  William  Frazier  any  com- 
missions on  his  transactions,  as  administrator  of  John  W.  Fra- 
zier, for  the  years  1853  and  1854  ;  and  so  much  of  said  decrees 
as  scaled  twenty-five  hundred  dollars.  Confederate  money,  used 
by  said  William  Frazier,  and  thus  paid  to  himself;  and  so  much 
of  said  decrees  as  ratified  and  approved  the  investment  by  said 
William  Frazier  of  the  funds  in  his  hands,  in  what  is  called 
cotton-bonds  of  the  Confederate  States  government;  and  so  much 
as  charged  the  estate  of  John  W.  Frazier  with  interest  on  over- 
drawn amounts  during  the  years  from  1854  to  1867  inclusive, 
excepting  theyear  1861;  and  so  much  of  said  decrees  as  allowed 
commissions  or  interest  on  the  annual  advancements  by  him  as 
managing  and  surviving  partner  to  the  estate  in  his  hands  as 
administrator ;  and  so  much  of  said  decrees  as  is  in  conflict  with 
the  foregoing  opinion,  and  the  principles  herein  declared,  is 
erroneous.  Therefore  it  is  decreed  and  ordered  that  so  much  of 
the  said  decrees  as  is  in  conflict  with  the  foregoing  opinion  of 
this  court,  and  the  principles  herein  declared,  be  reversed  and 
annulled,  and  that  the  appellant  recover  against  the  appellees 
his  costs  by  him  expended  in  the  prosecution  of  his  appeal  afore- 
said here. 

And  this  court,  now  proceeding  to  enter  such  decree  as  the 
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said  circuit  court  ought  to  have  rendered,  doth  adjudge,  order 
and  decree,  that  neither  the  said  William  Frazier  nor  J.  N. 
Hendren,  trustee,  had  any  valid  claim  to  any  portion  of  the  fund 
arising  from  the  sale  of  the  said  Rockbridge  Alum  Springs 
property,  including  the  Ailstock  and  Dunlop  tracts  of  land,  and 
that,  to  the  extent  the  said  Rockbridge  Alum  Springs  Company 
sought  to  discharge  its  liability  as  substituted  purchaser  of  the 
said  property,  by  using  the  claims  assigned  to  it  by  the  said 
J.  N.  Hendren,  trustee,  amounting  to  the  sum  of  |57,629.41,  as 
of  October  1st,  1880,  the  purchase  money  on  account  of  said 
sale  is  due  and  unpaid,  and  that  the  said  sum  so  remaining  due 
and  unpaid  is  due  and  payable  to  the  said  James  A.  Frazier. 
And  it  is  further  adjudged,  ordered  and  decreed,^  that  the  said 
Rockbridge  Alum  Springs  Company  do  pay  to  the  said  James 
A.  Frazier  the  said  sum  of  |57,629.42,  as  of  October,  1880, 
which  said  sum  is  hereby  declared  to  be  a  lien  on  the  said  Rock- 
bridge Alum  Springs  property,  including  the  said  Ailstock  and 
Dunlop  tracts  of  land,  in  favor  of  the  said  James  A.  Frazier. 
And  this  cause  is  remanded  to  the  said  circuit  court  of  Augusta 
county,  with  instructions  to  enter  a  decree  for  the  resale  of  the 
said  property,  to  satisfy  the  lien  aforesaid,  upon  the  same  terms 
as  those  prescribed  in  the  decree  of  November  13th,  1874,  unless 
within  ninety  days  after  the  entry  of  this  decree  in  the  said 
circuit  court  the  said  Rockbridge  Alum  Springs  Company  do 
pay  to  the  said  James  A.  Frazier,  or  to  his  assigns,  the  said  sum 
of  $57,629.41,  as  of  the  1st  of  October,  1880;  which  is  ordered 
to  be  certified  to  the  said  circuit  court  of  Augusta  county. 

Decree  reversed. 
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Miller's  Adm'r  v.  Cook's  Adm'bs. 
October  nth,  1883. 

1.  Decrees — Interlocutory. — When  the  further  action  of  the  court  in  the 

cause  is  necessary  to  give  completely  the  relief  contemplated  by  the 
court,  the  decree  upon  which  the  question  arises  is  to  be  regarded  not 
as  final,  but  Interlocutory. 

2.  Appellate  Court— Decisions. — Decision  of  such  court  upon  a  question 

decided  by  the  court  below,  is  final  and  irreversible;  and  upon  a 
second  appeal  in  the  cause,  the  question  decided  upon  the  first  appeal 
cannot  be  reversed,  and  such  decision  is  alike  conclusive  whether  the 
decree  appealed  from  was  final  or  interlocutory. 
.3.  Decrees — Interlocutory — Modification — When  remanded. — Where  the 
decree  affirmed,  on  its  face,  orders  that  the  cause  be  referred  to  a  master 
to  take  a  further  account  and  report,  &c.,  such  decree  is  interlocu- 
tory. Upon  the  cause  being  remanded  to  court  below  for  further  pro- 
ceedings, such  interlocutory  decree  may  be  modified  upon  exceptions  to 
the  master's  report  on  motion  or  otherwise.  Steptoe  v.  Steptoe^  1  Munf. 
339;  Smith  v.  Blackwell,  31  Gratt.  291. 

4.  Sequestration  Acts — C/nconstitutional.— The  U.  S.  constitution,  prohib- 

iting a  state  from  passing  a  law  impairing  the  obligation  of  a  contract 
and  discriminating  against  citizens  of  another  state,  equally  prohibits  a 
state  from  enforcing  as  a  law,  an  enactment  sequestrating  debts  owing 
to  loyal  citizens,  come  that  enactment  from  whatever  source.  Williams 
v.  Bruffey,  6  Otto,  176. 

5.  Idem — Personal  representatives. — The  credit  allowed  to  administrators, 

&c.,  for  money  owing  from  them  to  loyal  non-residents  during  the  late 
war  and  paid  by  them  under  compulsion  of  the  Confederate  sequestration 
enactment,  rests  on  other  and  higher  ground  than  such  enactment- 
Newton  v.  Bushong^  22  Gratt.  629,  contra. 

Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
rendered  Ist  December,  1880,  in  suit  wherein  Henry  Lingle  and 
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others  were  plaintiffs,  and  John  Cook's  administrators,  D.  H. 
Rolston,  sheriff  of  said  county,  and  as  such  administrator  of 
Margaret  Miller,  deceased,  and  others,  were  defendants.  This 
is  the  sequel  to  the  case  of  Lingle  and  als.  v.  Cook's  administror- 
tors,  32  Gratt.  262.  In  1860,  John  Cook  died  in  said  county 
testate,  leaving  real  and  personal  property  of  more  than  one 
hundred  thousand  dollars  value,  but  neither  wife  nor  child.  By 
his  will,  which  was  admitted  to  probate  16th  July,  1860,  he 
bequeathed  his  estate,  after  the  payment  of  his  debts,  to  his 
brothers  and  sisters,  and  the  children  of  such  of  them  as  might 
be  dead.  Robert  B.  Cook,  Joseph  Conrad,  and  George  W. 
Miller,  qualified  as  his  administrators,  c.  t.  a.  In  1866  the  said 
suit  was  instituted  to  settle  the  administration  and  distribute 
the  estate,  as  was  in  the  following  year  the  suit  of  Eddins  and 
ols.  V.  Cook's  administrators  and  als.  They  were  consolidated. 
Various  proceedings  were  had  until  3rd  October,  1874,  when  a 
decree  was  entered  settling  the  principles  involved.  From  it 
an  appeal  was  taken  to  this  court,  by  which  it  was  affirmed, 
and  the  cause  went  back  for  further  proceedings.  The  decree' 
affirmed  was  vague  and  uncertain  in  parts,  and  on  its  face  pro- 
vided "that  this  cause  stand  referred  to  a  master  commissioner, 
with  instructions  to  state  and  settle  a  farther  distribution  ac- 
count, and  a  farther  account  of  the  fund  to  the  credit  of  this 
cause,  and  that  he  make  report  to  the  court  at  its  next  term," 
&c.  In  February,  1880,  the  circuit  court  modified  the  decree  of 
October  3rd,  1874,  which  had  been  affirmed,  so  as  to  make  it 
more  specific.  The  master  having  filed  his  report,  and  the 
same  being  excepted  to,  in  June,  1880,  the  circuit  court,  without 
passing  upon  the  exceptions,  recommitted  the  report,  with  in- 
structions that  the  master  make  two  additional  statements, 
to-wit:  one  showing  the  account  after  scaling  payments  made 
to  any  heirs  in  Confederate  currency,  and  the  payments  made  in 
that  currency  to  the  Confederate  sequestrator ;  the  other  show- 
ing the  account  disregarding  those  payments  to  the  sequestrator, 
but  scaling  such  payments  to  the  heirs.     The  master  made  re- 
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port  to  December  term,  1880.  His  report  embraced  five  state- 
ments: First,  showed  the  payments  in  Confederate  currency  to 
the  heirs  and  to  the  sequestrator  after  scaling  them;  second, 
classified  the  heirs  as  to  the  amounts  they  had  received  as  of 
15th  June,  1880 ;  third,  showed  how  and  to  whom  the  funds 
should  be  paid  to  equalize  the  heirs;  fourth,  showed  the  pay- 
ments made  to  the  heirs,  disregarding  all  payments  made  to  the 
Confederate  sequestrator,  and  scaling  all  other  payments  in 
Confederate  currency ;  fifth,  showed  how  and  to  whom  the  fund 
should  be  paid,  disregarding  payments  to  the  Confederate 
sequestrator  to  equalize  the  heirs  as  of  June  15th,  1880.  By  its 
decree  of  1st  December,  1880,  the  court  confirmed  the  first, 
second  and  third  statements,  and  disapproved  the  fourth  and 
fifth  statements,  thus  allowing  the  administrators  credit  for  the 
scaled  value  of  Confederate  currency  payments  to  any  of  the 
heirs,  and  the  payments  made  under  compulsion  to  the  Con- 
federate sequestrator.  No  such  questions  arose,  or  were  decided 
on  the  first  appeal.  From  this  decree  the  administrator  of 
Margaret  Miller  obtained  an  appeal  from  one  of  the  judges  of 
this  court. 

John  E.  Hotter,  and  K  S,  Conrad,  for  the  appellant. 

For  the  appellee  it  is  argued  that  as  the  decree  of  the  3d  of 
October,  1874,  is  interlocutory,  the  circuit  court  had  the  right 
to  review  the  same,  and  "  change,  correct,  modify,  or  reverse  it  in 
any  respect,  upon  motion,  without  a  petition  or  hill  of  review,'' 
notwithstanding  the  fact  that  an  appeal  was  taken  to  this  court 
on  the  2d  of  October,  1876,  and  this  court  rendered  a  decree  at 
its  September  term,  1879,  in  Staunton,  affirming  all  the  decrees 
and  proceedings  heretofore  rendered  in  the  cause. 

What  was  the  effect  of  that  appeal  and  that  decree  of  affirm- 
ance  1 

It  was  to  bring  up  the  whole  proceedings  in  the  cause  prior 
to  the  appeal,  and  to  have  the  appellate  court  pass  not  only  upon 
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all  errors  against  the  appellants,  but  also  upon  all  errors  in 
those  proceedings  against  the  appellees. 

The  rule  is  thus  stated  in  2  Robinson's  Practice,  old  edition, 
page  433:  "Upon  appeals  from  interlocutory  decrees,  so  much 
of  the  cause  is  before  the  appellate  court  as  the  court  below  has 
acted  upon,  and  no  more.  Madden  v.  Madden,  2  Leigh,  377 ; 
Decs  V.  Thomer,  3  Johns.  543.  As  in  the  case  of  an  appeal 
from  a  final  decree,  not  only  an  error  in  that,  but  any  error  in 
the  former  proceedings,  ought  to  be  corrected.  So,  upon  an 
appeal  from  an  interlocutory  order,  not  only  errors  in  that  order, 
but  errors  in  the  former  proceedings  should  be  corrected.  In 
either  case  the  effect  of  the  appeal  is  to  bring  up  the  whole  pro- 
ceedings prior  to  the  decree  or  order  from  which  the  appeal  is 
taken.  Lomax  v.  Picot,  2  Band.  247 ;  Jaques,  dec,  v.  Metho- 
dist Episcopal  Churchy  17  Johns.  Rep.  548;  Atkinson  v.  Mauks, 
1  Cow.  702;  Teat  v.  Woodworth,  3  Paige,  470." 

These  principles  have  been  affirmed  in  Burton  v.  Brown,  22 
Gratt.  1 ;  Campbell  v.  Campbell,  22  Gratt.  673. 

2.  When  the  cause  thus  presented  is  determined  by  the  appelr 
late  court,  that  decision  is  final,  irreversible  and  conclusive 
upon  all  parties,  not  only  upon  the  court  of  appeals  itself  when 
a  new  appeal  is  taken,  but,  a  fortiori,  upon  the  inferior  court. 
It  can  only  be  assailed  by  a  bill  of  review,  upon  the  ground  of 
the  discovery  of  new  matter  unknown  to  the  party  seeking  relief 
at  the  time  the  decree  was  rendered,  and  such  as  he  could  not 
have  discovered  by  the  use  of  reasonable  diligence;  and  even 
then  the  court  acts  with  the  greato^t  caution ;  but  for  error  ap- 
parent upon  the  face  of  the  record,  no  bill  of  review  can  be  re- 
ceived. 

^  Yet  it  is  claimed  that  it  can  be  done  by  the  inferior  court 
upon  a  motion  merely,  without  even  a  petition  or  bill  of  review, 
because  the  decree  was  interlocutory.  But  Judge  Moncure,  in 
Campbell  v.  Campbell,  22  Gratt.  671,  declares:  "We  know  of  no 
warrant  for  any  such  distinction  as  is  thus  attempted  to  be 
drawn  between  what  are  called  final  and  interlocutory  decrees 
Vol.  Lxxvn — 102 
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of  this  court;  and  we  have  been  referred  to  no  authority  in  sup- 
port of  this  view.  As  wjw  correctly  said  by  the  learned  counsel 
of  the  appellees  in  their  argument  of  this  case,  all  the  judgments 
and  decrees  of  this  court  are  final,  and  none  of  them  are  inter- 
locutory." 

The  pretension  in  CampheU  v.  Campbell^  22  Gratt.,  was  not 
that  the  inferior  court  could  ever  presume  to  correct  what  it 
might  choose  to  call  an  error  in  the  judgment  of  the  court  of 
appeals,  but  that  the  latter  court  itself,  when  the  case  came  be- 
fore it  for  the  second  time  upon  an  appeal  from  a  subsequent 
decree,  could  correct  the  error.  "  It  seemed  to  be  supposed  that 
an  appeal  from  a  subsequent  decree  would  bring  up  the  whole 
case  to  this  court,  and  thus  empower  it  to  make  such  decree  in 
it  as  justice  might  require.  Now,  that  is  not  the  true  theory. 
Such  an  appeal  brings  up  only  the  proceedings  in  the  case  sub- 
sequent to  the  decisions  of  this  court  and  the  former  appeal." 
See  Gahoon's  Case,  21  Gratt.  822  ;  Bank  of  Old  Dominion  v.  Mc- 
Veigh, 29  Gratt.  534;  Barkesdale  v.  Fitzgerald,  76  Va.  Rep.  892. 

The  language  of  the  supreme  court  of  the  United  States  in 
the  case  of  Kendecott  v.  Supervisors,  i  Otto's  Reports,  283,  is  as 
follows:  *'It  is  settled  in  this  court  that  whatever  has  been  de- 
cided here  upon  one  appeal  cannot  be  re-examined  in  a  subse- 
quent appeal  of  the  same  suit.  Such  subsequent  appeal  brings 
up  for  consideration  only  the  proceedings  of  the  circuit  court 
after  the  mandate  of  this  court."  Himely  v.  Rose,  5  Cranch, 
313 ;  Martin  v.  Hunter  s  Lessee,  1  Wheat.  355 ;  Broadus  v.  Mc- 
Auther,  12  Id.  53 ;  Sibbard  v.  United  States,  12  Pet.  492  ;  Com- 
ing V.  Troy  Iron  and  Nail  Co,,  15  Howard,  464 ;  Sirzee  v. 
Maury,  16  M  103;  Roberts  v.  Cooper,  20  Id.  481;  Tyler  v. 
Maguire,  17  Wall.  283. 

In  Campbell  v.  Campbell,  22  Gratt.  p.  673,  Judge  Moncure 
declares  that  upon  the  second  appeal,  even  the  appellate  court 
can  only  look  to  the  proceedings  in  the  cause  subsequent  to  the 
decision  of  this  court,  on  the  former  appeal,  and  in  Bank  of 
Old  Dominion   v.    McVeigh,  29   Gratt.    553,  Judge   Anderson 
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speaks  of  the  rule  as  one  ''which  has  been  uniformly  acted 
upon  by  this  court  and  which  is  in  conformity  with  well  estab- 
lished principles/' 

If  then,  even  the  appellate  court  cannot  modify  or  reverse  its 
former  conclusions,  no  matter  whether  the  decree  appealed  from 
was  interlocutory  or  final,  how  can  the  court  below  modify  or 
disregard,  and  much  less  overturn  and  set  aside  any  decree,  be 
it  interlocutory  or  not,  after  it  has  been  affirmed  by  the  court 
of  appeals. 

We  submit  to  the  court,  that  the  inferior  court  has  no  such 
power,  and  that  the  decree  of  that  court  below  in  this  cause  is 
erroneous  in  that  it  attempts  to  exercise  such  power,  and  must 
be  reversed. 

George  W,  Berlin,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court : 

The  contest  here  is  as  to  the  real  or  supposed  conflict  between 
the  decree  of  1874,  as  affirmed  by  this  court  in  1879,  and  the 
subsequent  decree  of  December,  1880.  The  record  in  both  cases 
is  before  us,  and  together  must  be  looked  to  for  a  proper  deter- 
mination of  this  case.  It  will  be  seen,  therefore,  that  this  case 
must  turn  mainly,  if  not  exclusively,  upon  the  question,  "  Is  the 
said  decree  of  1880,  in  conflict  with  said  former  decree  of  1874, 
as  affirmed  by  this  court  by  its  decree  aforesaid,  pronounced  in 
1879?"  Or,  in  other  words,  "Was  said  last  named  decree  a 
final  decree  and  as  such  affirmed  by  this  court  so  as  to  preclude 
the  appellees  as  to  the  matters  decreed  in  their  favor  by  said  de- 
cree of  1880,  from  which  this  appeal  is  taken?" 

The  suit  of  Lingle  and  others  v.  Cookie  admWs,  cfec,  and  others, 
was  brought  in  1866,  by  certain  of  the  legatees  and  devisees  of 
said  Ck)ok,  against  his  administrators  and  others,  for  the  purpose 
of  having  a  settlement  of  the  administration  account  of  his 
estate,  and  a  distribution  of  same  among  them.     In  the  succeed- 
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ing  year,  1867,  a  suit  in  the  name  of  Eddhis  and  others  v.  Cook's 
admrs  and  others^  was  brought  in  the  same  court,  by  certain  of 
said  devisees  and  legatees  against  the  said  administrators  and 
others,  for  the  same  purpose.  The  two  suits  were  consoli- 
dated on  the  28th  day  of  October,  1869;  subsequently  various 
proceedings  were  had,  which  need  not  be  here  referred  to,  both 
in  court  and  before  the  commissioners  to  whom,  from  time  to 
time,  the  case  was  referred  for  settlement  of  the  administration 
accounts.  After  repeated  references  for  settlement,  finally,  in 
1873,  Commissioner  Newman  made  a  report  to  court  of  the 
accounts  as  stated  and  settled  by  him ;  and  upon  exceptions  to 
this  report  several  questions  arose,  all  of  which,  so  far  as  defi- 
nitely determined,  are  stated  in  separate  distinct  paragraphs  or 
clauses  in  said  decree,  numbered  from  one  to  seven,  inclusive, 
and  are: 

First.  Who,  and  to  what  extent,  among  the  several  adminis- 
trators and  their  respective  sureties  were  chargeable  with  the 
assets  of  the  testator's  estate. 

Second.  That  as  to  the  liability  sought  to  be  charged  upon  the 
defendant,  Robert  S.  Harnsberger,  as  purchaser  of  certain  bonds 
from  the  estate,  referred  to  in  the  cause,  the  said  Harnsberger 
was  not  liable  to  account  for  same,  his  purchase  having  been 
in  good  faith,  for  valuable  consideration,  without  any  notice  of 
any  intended  devastavit  on  the  part  of  the  administrators,  if  any 
was  intended. 

Third.  Affirming  the  report  of*  said  commissioner,  refusing  to 
allow  commissions  to  the  administrators  because  they  had  failed 
to  settle  their  accounts  as  .required  by  law. 

Fourth.  Allowing,  as  reported  by  tlie  commissioner,  credit  to 
the  administrators  for  certain  investments  in  Confederate  bonds. 

Fifth.  Allowing  the  claim  of  W.  C.  Kiblinger  and  others, 
special  legatees  under  the  will  of  the  testator,  their  claim  of 
|1,082.76,  with  interest  from  the  1st  of  April,  1873,  as  prayed 
for  in  their  petition  filed  in  said  cause. 

Sixth.  Holding  that  inasmuch  as  it  was  conceded  that  George 


Digitized  by 


Google 


miller's  adm'r  v.  cook's  adm'rs.  813 


Opinion. 


W.  Miller,  with  Hiram  A.  Kite  and  others  as  his  sureties,  was 
indebt^  by  bond  to  the  testator,  in  the  sum  of  $2,000,  with 
interest  from  the  2d  day  of  January,  1857,  and  judgment  having 
been  recovered  on  said  debt  against  Hiram  A.  Kite  and  Joseph 
H.  Kite  and  Henry  Miller,  surviving  obligors  of  themselves, 
and  G.  W.  Miller  and  Joseph  H.  Conrad,  deceased,  all  of  whom 
were  sureties,  except  said  George  W.  Miller,  and  said  judgment 
being  in  the  control  of  the  general  receiver  of  the  court,  subject 
to  certain  specified  credits,  and  the  said  George  W.  Miller  being 
one  of  the  legatees,  his  legacy  should  be  applied  to  the  payment 
of  his  said  indebtedness,  and  his  sureties  in  such  obligation  to 
that  extent  relieved  as  judgment  debtors  to  said  estate,  and  that 
said  Hiram  A.  Kite  have  refunded  to  him  so  much  of  the  money 
paid  by  him  on  said  judgment,  as  he  might  be  entitled  to  upon 
a  proper  adjustment  of  said  judgment  with  respect  to  said  legacy. 

Seventh.  That  the  amounts  going  to  the  administrators,  Robert 
B.  Cook  and  Joseph  H.  Conrad,  in  right  of  his  wife,  as  legatees 
of  said  testator,  being  in  their  hands  as  administrators,  as  well 
as  the  amount  going  to  George  W.  Miller,  should  not  be  in- 
cluded in  the  amount  thereinafter  decreed  to  be  paid  to  the 
general  receiver. 

These  seven  distinct  clauses  constitute,  in  the  language  of  the 
decree  itself,  the  principles  thus  far  upon  which  the  court  below 
was  proceeding,  seem  to  comprehend  a  definite  settlement  of 
the  questions  therein  considered.  But  said  decree  does  not  stop 
here;  on  the  contrary,  in  the  succeeding  eighth  clause  thereof, 
the  decree  proceeds :  "That  it  being  suggested  that  there  is  some 
uncertainty  as  to  whether  all  of  the  legatees  or  their  represen- 
tatives have  been  ascertained  with  entire  accuracy,  and  there 
being  no  question  that  upon  the  principles  of  this  decree,  there 
is  due  to  the  legatees  of  John  Cook,  deceased,  the  aggregate 
sum  of  $44,520.14,  according  to  the  statement  marked  (R.  H.  T.) 
made  by  the  court,  and  ordered  to  be  made  a  part  of  the  record, 
and  which  is  based  upon  Master  Commissioner  Newman's  state- 
ment No.  3,  showing  the  amount  paid  to  the  distributees,  and 
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the  amount  yet  due  from  the  administrators,  which  statement 
the  court  doth  approve,  and  also  to  avoid  the  vexation  of  nume- 
rous executions  against  the  defendants,  which  would  result  from 
decrees  in  favor  of  the  legatees  severally,  it  is  proper  that  the 
amount  ascertained  to  be  due  from  the  administrators  of  John 
Cook,  deceased,  and  their  sureties,  shall  be  paid  to  the  general 
receiver  of  this  court,  to  be  hereafter  disbursed  under  orders  and 
decrees  of  the  court  in  this  cause;  it  is  therefore,  and  in  pur- 
suance of  the  principles  hereinbefore  settled,  adjudged,  ordered 
and  decreed  as  follows,"  &c.  And  then  the  court  went  on  in  cor- 
responding decretal  clauses  to  adjudge,  order  and  decree  accord- 
ing to  the  principles  laid  down  in  said  eight  clauses;  and  in  the 
decretal  clause  corresponding  to  said  eighth  clause,  uses  this  very 
significant  language :  "  That  this  cause  stand  referred  to  the  Mas- 
ter Commissioner,  A,  M,  Newman,  with  instructions  to  take, 
state  and  settle  a  further  distribution  account,  and  a  further 
account  of  the  fund  to  the  credit  of  this  cause,  and  that  he  make 
report  to  the  court  at  its  next  term,  &c/'  Such  was  the  decree 
of  the  court  below,  and  as  such  was  affirmed  by  this  court  upon 
appeal,  in  said  case  of  Lingle  dt  als.  v.  Cook^s  admr  (ft  ah.,  32 
Gratt.  262.  It  is  contended  by  counsel  ibr  the  appellant  that 
this  decree  of  the  court  below,  pronounced  on  the  3d  day  of 
October,  1874,  was  a  final  decree,  not  resisted,  but  acquiesced  in 
by  the  appellees,  who  were  parties  to  that  suit,  and  that  they 
must,  however  great  the  hardships  to  them,  st^nd  precluded 
thereby  and  denied  the  benefits  secured  to  them  by  the  subse- 
quent decree  in  their  favor,  and  from  which  this  appeal  has 
been  taken. 

This  contention  finds  complete  refutation  in  the  very  language 
of  the  decree  relied  on  as  final.  It  does  not  even  give  C08t«. 
Its  language,  so  far  from  importing  finalty  and  leaving  nothing 
to  be  settled,  in  the  broadest  and  most  unmistakable  terms,  sends 
the  cause  back  to  the  commissioner,  with  instructions  to  take, 
state  and  settle  a  further  distribution  account,  and  a  further 
account  of  the  fund  to  the  credit  of  this  cause,  &c.     And  in  the 
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preceding  eighth  clause,  so  much  relied  on  by  counsel  for  the 
appellant  to  establish  the  finality  of  that  decree,  the  court  below 
says:  "It  is  proper  that  these  amounts  ascertained  to  be  due 
from  the  administrators  of  John  Cook,  deceased,  and  their  sure- 
ties, shall  be  paid  to  the  general  receiver  of  this  court,  to  be 
hereafter  disbursed  under  orders  and  decrees  of  the  court  in  this 
cause,'' — evidently  meaning  orders  and  decrees  thereafter  to  be 
made,  and  recognizing  in  unmistakable  terms,  as  disclosed  by 
the  record,  that  neither  in  that  nor  any  previous  decree,  had  any 
distribution  been  made,  as  between  the  legatees.  It  can  make 
no  difference  that  the  appellees  did  not  except  to  the  preceding 
report,  which  treated  some  of  them  as  paid  off  dollar  for  dollar, 
in  Confederate  treasury  notes,  and  others  as  having  their  shares 
absorbed  by  compulsory  proceedings  had  under  the  Confederate 
act  of  sequestration ;  because  that  report  of  the  commissioner  was 
never  confirmed — certainly  never  as  to  the  questions  involved 
here,  the  matter  of  the  proper  distribution  of  the  testator's 
estate,  between  the  legatees,  according  to  said  testator's  will. 
Whether  excepted  to  or  not,  that  report,  in  the  particular  under 
consideration,  was,  until  confirmed,  under  the  control  and  power 
of  the  court,  and  in  the  legitimate  exercise  of  that  power,  the 
court  rejected,  ex  mero  motu,  at  least  that  feature  of  the  settle- 
ment, which  appeared  unconscionable,  and  directed  a  further 
account.  There  can  be  no  question  of  either  the  right  or  pro- 
priety of  the  course  taken. 

The  fundamental  error  which  lies  at  the  root  of  the  appellants 
case  is,  in  assuming,  without  warrant,  and  in  the  face  of  the 
plain  terms  of  the  decree,  that  it  is  a  final  decree,  and  the  ap- 
pellees are  concluded  thereby,  when  those  terms  indelibly  stamp 
it  as  an  interlocutory  and  not  a  final  decree.  Hence,  from  his 
standpoint,  the  counsel  for  the  appellants  lays  down  the  propo- 
sition, which  no  one  will  deny,  that  the  effect  of  the  appeal 
from  said  decree  of  October  3d,  1874,  was  to  bring  up  the  whole 
proceedings  in  the  cause  prior  to  the  appeal,  and  that  the  affirm- 
ance of  said  decree  by  this  court  is  final  and  cannot  in  any  way 
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be  disturbed  by  this  or  any  other  court ;  and  in  support  of  this 
proposition,  which  generally  no  one  can  deny,  refers  to  2  Rob. 
Pr.,  old  edi.,  433,  where  it  is  said:  "Upon  appeals  from  inter- 
locutory decrees,  so  much  of  the  cause  is  before  the  appellate 
court  as  the  court  below  has  acted  upon,  and  no  more";  and 
attempts  to  fortify  the  position  by  reference  to  Madden  v.  Mad- 
den's  Ex'ors^  2  Leigh,  377,  and  numerous  other  authorities  which 
need  not  be  named,  as  the  rule  laid  down  and  enforced  by  them 
is  unquestioned  touching  the  effect  of  a  decree  final  in  the  sense 
of  settling  the  principles  involved,  but  wholly  inapplicable  to  a 
case  like  this,  where  the  decree  was  too  plainly  interlocutory  to 
admit  of  any,  even  plausible,  pretext  for  holding  otherwise,  and 
was  not  intended  to  settle  the  principles  in  respect  to  which  the 
subsequent  modification  was  made.  It  will  be  observed  that  this 
contention  ignores,  practically,  the  very  language  of  the  decree 
which  illustrates  the  fact  that  it  was  not,  and  could  not  have 
been  intended  to  be  a  final  decree,  disposing  of  the  cause;  but 
on  the  contrary  expressly  retained  for  future  investigation  and 
decree,  the  very  subject  of  controversy  here  now.  And  ignores 
the  fact  that  the  statement  of  the  proposition  is  its  own  refutation, 
inasmuch  as  the  eighth  clause  of  said  decree,  so  much  relied  on 
to  establish  its  finality,  looks  to  decrees  thereafter  to  be  rendered 
as  important  to  the  final  disposition  of  the  cause ;  and  the  fact 
that  it  is  declared  in  the  very  last  sentence  of  the  opinion  of  this 
court,  affirming  said  decree,  that  there  is  no  error  therein.  It  is 
strangely  paradoxical  to  say  that  said  decree  of  1874,  is  final, 
when  an  important  provision  therein — the  very  one  relied  on 
for  its  finality — directs  the  performance  of  most  important  duties 
as  essential  to  these  future  decrees,  and  at  the  same  time  rely 
upon  the  affirmance  by  this  court,  as  fixing  its  finality,  when  it  is 
perfectly  obvious  that  the  decree  of  affirmance,  taken  as  a  whole, 
as  looked  to  by  the  counsel  for  the  appellant,  embraces  and 
affirms  that  feature  of  said  decree  directing  the  further  account, 
as  well  as  other  features  thereof.  It  is  useless  to  pursue  this 
subject  further  than  to  add  that,  "  where  the  further  action  of 
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the  court  in  the  cause  is  necessary  to  give  completely  the  relief 
contemplated  by  the  court,  the  decree  upon  which  the  question 
arises  is  to  be  regarded  not  as  final  but  interlocutory/'  Cook's 
adntr  v.  Gilpin^  1  Rob.  20,  and  numerous  other  decisions  of  this 
court,  including  the  recent  case  of  Smith  v.  Blackwell,  31  Gratt. 
291,  which  abundantly  sustains  the  view  that  the  decree  of 
October  3d,  1874,  was  not  final,  but  interlocutory. 

In  passing,  it  must  be  admitted  tliat  the  language  in  said 
eighth  clause  in  reference  to  statement  "R.  H.  T."  made  by  the 
court,  and  ordered  to  be  made  a  part  of  the  record,  "  and  which 
is  based  upon  Master  Commissioner  Newman* s  statement  No.  3, 
showing  the  amount  paid  to  the  distributees''  and  the  amount 
yet  due  from  the  administrators,  "which  statement  the  court 
doth  approve,"  is,  in  view  of  the  marked  character,  &c.,  general 
scope  and  purpose  of  this  decree,  in  other  respects,  to  say  the 
least,  unintelligible;  but  this  so  far  from  fixing  the  decree  as 
final,  8houl4  have  the  opposite  effect. 

Nothing  further  seems  to  have  been  done  in  the  court  below, 
until  after  the  decree  of  affirmance  here,  when  the  commis- 
sioner returned  his  report  under  said  decree  of  1874,  charging 
Confederate  treasury  notes  paid  to  certain  legatees  dollar  for 
dollar,  and  others  who  happened  to  be  beyond  the  Federal  lines, 
with  their  shares  as  paid  by  the  administrators  to  the  seques- 
trator, under  compulsion ;  the  details  of  which  need  not  be  here 
set  forth.  It  is  sufficient  to  say,  that  report  was  excepted  to, 
the  exceptions  sustained,  and  the  report  recommitted  with  special 
instructions  for  alternate  statements;  in  obedience  to  which 
instructions  the  account  was  restated  and  reported;  and  the 
circuit  court  of  Rockingham  adopted  and  confirmed  the  com- 
missioner's statement  No.  3,  which  charged  the  legatees  inside 
the  Confederate  lines  with  the  scaled  value  of  the  Confederate 
treasury  notes  when  paid  to  them,  and  the  foreign  legatees  in 
the  same  way  with  the  amount  sequestered  in  their  names ;  and 
in  that  way  admitted  both  classes  to  share  equally  with  others, 
and  thus  effectuating  the  testator's  intention ;  and  the  said 
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circuit  court  on  the  first  day  of  Deceruber,  1880,  decreed  accord- 
ingly, from  which  decree  this  appeal  was  taken. 

The  fact  has  already  been  adverted  to,  that  in  the  report  of 
the  commissioner  made  prior  to  the  decree  of  October  3,  1874, 
the  shares  of  the  foreign  legatees  were  treated  as  having  been 
paid  to  the  Confederate  States  sequestrator,  and  that  certain 
other  of  the  legatees  were  charged  with  the  Confederate  treasury 
notes  paid  them,  at  their  nominal  value.  It  is  true  that  the 
court  below  in  rendering  the  decree  of  October  3,  1874,  allowed 
the  administrators  credit  for  the  amounts  (nominally)  thus  paid 
by  him;  and  however  averse  this  court  might  be  now  to  go  even 
to  the  extent  it  did  go  in  affirming,  to  that  extent,  the  court 
below,  yet  it  is  plain  for  many  reasons  that  the  credit  thus 
allowed  the  administrators,  under  the  peculiar  circumstances, 
rests  on  other  and  much  weightier  considerations  than  the  act 
of  spoliation  sought  to  be  visited  upon  these  foreign  legatees, 
-could  stand  upon.  Neioton  v.  Buakong,  22  Gratt.  629.  The 
administrators  making  payments  as  it  were  at  the  point  of  the 
bayonet,  could  well  be  heard  to  excuse  themselves  for  acts  which 
would  have  amounted  to  a  devastavit,  but  for  the  compulsion 
wnder  which  they  acted.  But  on  the  other  hand  it  would  be 
liarsh  and  manifestly  unjust  to  deduce  therefrom  the  right  to 
exclude  these  foreign  legatees  from  a  just  participation  in  the 
estate  so  far  as  not  wasted;  and  equally  unjust  to  the  legatees 
who  received  Confederate  States  treasury  notes  to  charge  them 
with  the  nominal  value  in  full,  and  thus  practically  exclude 
them  from  participation  in  the  bounty  intended  for  them  as  well 
as  the  others.  However,  the  law  as  laid  down  by  the  supreme 
court  of  the  United  States,  in  the  case  of  Williams  v.  George 
Bruffeys  adm'r,  6  Otto,  176,  holds  that  the  sequestration  laws 
of  the  Confederate  States  were  null  and  void,  and  did  not  forfeit 
money  due  to  citizens  of  the  United  States  residing  outside  of 
the  Confederate  States.  What  we  have  said  does  not  conflict 
necessarily  with  anything  settled  by  the  former  decree  of  this 
court  affirming  the  said  decree  of  October  3,  1874.     Nothing  of 
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the  kind  is  intended,  nor  is  it  necessary  for  the  ruling  now 
made. 

As  to  the  point  made  by  counsel  for  the  appellant,  that  the 
right  asserted  by  the  appellees  in  the  court  below  could  only 
have  been  brought  forward  by  petition  or  bill  of  review,  it  is 
only  necessary  to  say  that  the  decree  of  October  3,  1874,  being 
merely  interlocutory  and  the  court  retaining  the  cause,  and 
directing  important  inquiries  essential  to  a  final  decree  disposing 
of  the  whole  cause,  it  was  competent  for  the  appellees  to  raise 
the  questions  as  they  did,  by  exceptions  to  the  commissioner's 
report  at  any  time  before  final  decree.  Steptoe*8  ex' or  v.  Sie'p- 
toe  and  others^  1  Mun.  339 ;  Mackey,  ex'oi'  of  Fuqua  v.  Bell^  dkc, 
2  Mun.  523 ;  Smith  v.  Blackwell,  31  Gratt.  291.  In  every  view 
the  decree  appealed  from  is  right  and  the  same  must  stand 
affirmed  with  costs  to  the  appellees,  which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court  of  Rockingham  county. 

Decree  affirmed. 
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J^taunton. 

Dillard's  Adm'r  v.  Dillard  and  ais. 
October  nth,  1883. 

1.  Personal  Repkkskstativbs— Ta:x:es  on  in^esiale's  /and.— 'Administrator ^ 

being  party  to  suit  to  partition  intestate's  land,  said  land  was  not  charged 
for  taxation  on  land-book  until  after  decree  confirming  its  partition. 
Held: 

1.  Administrator  should  be  allowed  credit  for  payment  of  the  taxes 

accrued  before^  but  not  of  the  taxes  accrued  after  the  decree 
confirming  the  partition.  Code  1849,  p  189,  sec.  67,  (Code  1873, 
p.  294,  section  32.) 

2.  This  case  distinguished  from  that  of  Simmons  v.  Lyle^s  adnCr^  &c.^ 

32  Gratt.  752. 

2.  Idem— ^;r  parte  affidavit— Credit  disallowed. — Where  administrator  in 

his  ex  parte  affidavit  denies  receipt  of  a  debt  due  intestate's  estate,  but 
the  weight  of  evidence  is  contra; 
Held: 

Credit,  therefore,  was  rightly  disallowed. 

3.  Ibem— Continuance. — Circumstances  under  which  administrator's  motion 

for  a  continuance  of  the  hearing  of  suit  to  settle  his  accounts,  was  pro- 
perly overruled. 

4.  Decrees — Clerical  errors — Correction  in  vacation. — Under  Code  1873, 

ch.  177,  section  5,  upon  notice  to  the  opposite  party,  his  agent,  or  attor- 
ney at  law  or  in  fact,  the  court  wherein  the  decree  is  rendered,  may,  on 
motion  correct  such  decree  as  to  any  clerical  error  therein  where  (as  in 
the  case  at  bar),  there  is  sufficient  in  the  record  to  enable  the  court  to 
safely  amend  the  same. 

5.  Personal  Representatives — Special  commissioners. — Where  in  suit  to 

settle  estate  and  distribute  same,  one,  who  is  already  the  administrator, 
is  appointed  special  commissioner  to  collect  and  pay  over  the  several 
sums  assessed  for  owelty  of  partition,  that  one  cannot  be  held  liable  as 
such  administrator  for  default  in  the  duties  prescribed  for  him  as  such 
special  commissioner. 
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6.  Costs  in  equity — Case  at  bar. — The  award  of  costs  being  discretionary 
with  courts  of  equity,  (Code  1873,  ch.  181,  2  10),  in  this  case,  court  below 
directed  the  administrator  to  pay  the  costs  of  the  suit  accruing  after 
October  term  1865,  de  bonis  suis. 
Held: 

The  record  discloses  no  sufficient  reason  why  the  decision  of  the 
court  below  should  be  disturbed. 


Appeal  from  four  decrees  of  circuit  court  of  Amherst  county 
entered  28th  of  August,  and  15th  Octoher,  1860,  and  15th  April 
and  23d  May,  1881,  respectively,  in  the  cause  of  Nancy  Dillard, 
the  widow,  and  Martin  Webb  and  Anne,  his  wife,  and  others, 
heirs  of  John  Dillard,  deceased,  plaintiffs,  against  Stephen  T. 
Dillard,  the  administrator,  as  such,  and  himself  and  Sallie  J., 
his  wife,  and  others,  heirs  of  the  said  decedent,  defendants. 

The  object  of  the  suit  was  to  settle  the  administration  accounts, 
and  distribute  the  personal  and  partition  the  real  estate  of  the 
decedent,  who  died  intestate  in  August,  1859.  The  court  below 
held  the  administrator  accountable  de  htmis  propriis  for  taxes  to 
the  amount  of  $800,  paid  by  him  out  of  the  personal  estate  of 
his  decedent,  from  1864  to  1871  inclusive,  to  the  officers  charged 
by  law  with  the  duty  of  collecting  the  same,  the  real  estate 
whereon  the  taxes  were  assessed,  being  during  that  period 
charged,  not  to  the  heirs,  as  it  should  have  been,  but  to  the  estate. 
The  decree  confirming  the  partition,  was  rendered  the  2'7th  Au- 
gust, 1864.  The  real  estate  was  not  transferred  on  the  land- 
books  to  the  heirs,  until  1871.  The  administrator  was  also 
held  accountable  for  money  which  he,  on  his  ex  parte  affidavit 
denied  that  he  had,  or  could,  by  due  diligence,  have  collected. 
But  having  been  appointed  special  commissioner  to  collect  and 
pay  over  the  several  sums  assessed  against  the  heirs  and  distribu- 
tees to  equalize  the  division  of  the  property,  the  said  Stephen 
T.  Dillard  was  not  charged  as  administrator ^  with  those  sums. 
Of  this  exoneration,  the  appellees  complained.  From  these  de- 
crees the  said  Stephen  T.  Dillard,  as  such  administrator,  obtained 
from  one  of  the  judges  of  this  court  an  appeal. 
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The  other  points  raised,  are  sufficiently  set  forth  in  the 
opinion. 

Sheffey  dk  Bumgardnery  and  J.  H.  McOvSy  for  the  appellant. 

E,  S,  Brown,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  csourt. 

The  first  error  assigned  is  that  the  appellant  in  the  settlement 
of  his  administration  accounts  was  not  credited  with  the  amount 
of  taxes  which. he  had  paid  on  the  land  from  1864  to  1871,  in- 
clusive. And  the  appellees  insist  that  it  was  error  to  their  pre- 
judice to  allow  the  administrator  credit  for  any  portion  of  the 
taxes  on  the  land  which  were  assessed  after  the  death  of  John 
Dillard,  the  intestate,  which  occurred  in  the  month  of  August, 
1859.  The  statute  as  it  then  was,  and  as  it  has  since  remained, 
provides  that  the  land  of  any  decedent  shall  be  charged  to  his 
estate  until  it  can  be  properly  charged  to  the  heir,  devisee,  or 
grantee;  and  that  while  it  continues  so  charged  the  personal 
property  shall  be  liable  for  the  tax  and  subject  to  distress  or  other 
lawful  process  to  satisfy  the  same.  Code  1849,  page  one  hun- 
dred and  eighty-nine,  section  sixty-seven. 

After  the  death  of  John  Dillard,  the  land  it  seems  was  charged 
to  his  estate,  and  remained  so  charged  until  1871.  The  present 
suit  was  begun  in  1860  for  a  partition  of  the  land  and  for  a  set- 
tlement of  the  administration  accounts.  Commissioners,  ap- 
pointed for  the  purpose,  divided  the  land  and  returned  their 
report  to  the  court  in  the  month  of  December  of  that  year,  but 
the  same  was  not  confirmed  until  August,  1864. 

Whether  the  land  was  charged  to  the  estate  because  the  heirs, 
some  of  whom  were  infants,  were  not  known,  or  because  for 
some  other  reason  it  could  not  be  properly  charged  to  them,  does 
not  appear.  It  is  quite  certain,  however,  that  after  it  had  been 
divided,  and  the  partition  made  had  been  confirmed  by  the  court. 
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there  was  no  longer  any  reason  why  it  could  not  be  properly 
charged  to  the  heirs,  or  to  their  vendees,  respectively.  Upon  the 
qualification  of  the  administrator  he  acquired  title  to  the  per- 
sonal property  to  be  administered  in  the  manner  and  for  the 
objects  prescribed  by  law.  It  thereupon  became  his  duty,  after 
paying  funeral  expenses  and  charges  of  administration,  to  pay 
the  debts  of  the  estate,  and  to  distribute  the  surplus  among  those 
entitled  thereto.  The  debts  to  be  first  paid,  after  paying  debts 
due  the  United  States,  were  "  taxes  and  liens  assessed  upon  the 
decedent  previous  to  his  death  f  but  for  taxes  on  the  land  as- 
sessed after  his  death  the  personal  property  was  not  liable  except 
so  long  as  the  land  remained  charged  to  the  estate  on  the  land- 
books  of  the  county.  It  was  plainly  then  the  duty  of  the  admin- 
istrator, in  the  execution  of  his  trust  and  for  the  protection  of  the 
personal  estate  in  his  hands,  to  have  taken  the  njecessary  steps 
to  have  the  land  "properly  charged"  to  the  heirs,  if  not  before 
its  partition  had  been  confirmed,  certainly  immediately  there- 
after. Some  of  the  distributees  had  sold  their  interests  in  the 
land,  and  were  no  longer  liable  for  any  part  of  the  tax  assessed 
thereon.  And  this  was  a  fact  well  known  to  the  administrator, 
who  was  himself  the  assignee  of  the  interests 

The  case  does  not,  therefore,  fall  within  the  ruling  of  this 
court  in  Simmons  v.  Lyle,  32  Gratt.  758,  in  which  it  was  held 
that  a  widow,  remaining  in  the  mansion  house  and  without 
assignment  of  dower,  had  an  interest  in  the  land  which  entitled 
her,  as  against  the  claims  of  creditors,  to  a  credit  for  the  taxes 
she  had  paid  for  the  protection  of  her  interest.  Here  the  pay- 
ment of  the  taxes  was  not  essential  to  the  protection  of  the 
personal  property  in  the  administrator's  hands.  An  application 
to  the  proper  officer,  or  to  the  county  court,  if  necessary,  to 
change  the  assessment  of  the  land,  and  to  have  it  properly 
charged  to  the  heirs  or  their  assignees,  would  have  afforded  him 
ample  protection,  and  to  that  extent  would  have  preserved  the 
fund  for  the  benefit  of  creditors  and  the  distributees  interested 
therein.     And  having  failed  in  this  particular  to  discharge  his 
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duty,  he  was  not  entitled  as  against  the  claims  of  either  to  be 
subrogated  to  the  rights  of  the  commonwealth  for  the  taxes 
paid.  The  circuit  court,  therefore,  properly  held  that  for  the 
taxes  assessed  on  the  land  after  the  date  of  the  decree  confirm- 
ing the  partition  thereof,  and  paid  by  him,  he  was  not  entitled 
to  credit  in  the  settlement  of  his  accounts.  But  for  the  taxes 
assessed  prior  to  the  date  of  that  decree  and  after  the  intestate's 
death,  a  credit  was  allowed.  Under  the  circumstances  of  the 
case,  this  was  not  an  unreasonable  allowance.  A  suit,  to  which 
the  administrator  was  a  party,  was  pending  for  a  partition  of 
the  land,  and  until  partition  had  been  made  and  confirmed,  the 
administrator  might  reasonably  have  deferred  an  application  for 
the  assessment  of  the  land  to  be  changed.  And  the  prayer  of 
the  appellees  for  a  reversal  of  the  decree  must  be  denied. 

The  second  error  assigned  is,  that  the  appellant  was  erro- 
neously charged  with  the  sum  of  $244.12  as  the  balance  paid  by 
the  James  River  and  Kanawha  Canal  Company  for  the  hires  of 
certain  slaves  for  the  year  1858.  Upon  this  point  the  testimony 
is,  that  on  the  1st  February,  1861,  the  above-mentioned  sum 
was  paid  by  check  of  the  company,  drawn  payable  to  John  Dil- 
lard or  bearer,  and  thereupon  the  bond  of  the  company  for  the 
hires  was  surrendered.  The  administrator  in  an  ex  parte  affi- 
davit denies  that  he  received  such  payment  of  the  company ; 
but  the  weight  of  the  evidence  sustains  the  ruling  of  the  circuit 
court.  It  is  not  denied  that  the  company's  bond  was  surrendered 
and  cancelled,  which  could  only  have  been  done  by  authority  of 
the  administrator,  and  there  is  nothing  to  show  that  if  in  fact 
he  did  not  collect  the  balance  due  on  the  bond  he  could  not 
have  done  so  if  the  proper  attempt  had  been  made.  The  charge 
was  therefore  properly  made. 

The  next  error  assigned  is  the  refusal  of  the  circuit  court  to 
continue  the  case  on  the  ground  of  the  inability  of  the  adminis- 
trator to  appear  in  person  before  the  commissioner  at  the  taking 
of  the  last  account.  We  think  the  motion  was  properly  over- 
ruled.    The  suit  for  the  settlement  of  the  estate  had  been  pend- 


Digitized  by 


Google 


DILLARD'S   ADM'r  V,  DILLARD   AND   AI5.  825 

Opinion. 


ing  for  many  years,  and  repeated  efforts  had' been  made  in  vain 
to  execute  the  decree  requiring  the  administrator  to  settle  his 
accounts  before  a  commissiouer.  Nor  was  it  until  after  a  rule 
had  been  awarded  against  him  to  show  cause  why  he  should  not 
be  attached  for  contempt  in  not  obeying  the  decree  that  he  did 
appear  before  the  commissioner  to  settle  his  accounts.  The 
accounts,  after  many  delays  and  adjournments,  were  finally  set- 
tled, and  after  he  had  laid  before  the  commissioner  his  papers 
and  vouchers  had  taken  the  depositions  of  witnesses,  and  after 
the  most  ample  opportunity  had  been  afforded  him  to  furnish 
such  information  as  he  could  in  respect  to  the  settlement.  The 
report,  when  completed,  was  several  times  recommitted  to  the 
commissioner,  the  last  time  with  instructions  to  conform  the 
account  to  the  opinion  of  the  court  in  certain  particulars.  At 
that  time  he  was  represented  by  counsel,  and  it  does  not  appear 
that  his  rights  were  prejudiced  on  account  of  his  absence,  or, 
that  if  a  continuance  had  been  granted,  he  would  have  been 
able  to  attend  before  the  commissioner  within  a  reasonable  time 
thereafter.  The  motion  appears  to  have  been  prompted  rather 
by  a  desire  for  unreasonable  delay  than  for  any  other  purpose, 
and  was  rightly  overruled. 

Nor  did  the  court  err  in  correcting  after  notice  in  vacation  the 
decree  of  the  April  term,  1881.  The  power  so  to  do  is  expressly 
conferred  by  the  statute,  Code  1873,  chapt^»r  177,  section  five, 
and  in  this  case  there  was  sufficient  in  the  record  to  enable  the 
court  to  safely  amend  the  decree  in  question,  and  to  correct  the 
error,  which  was  clerical  merely.  The  notice  was  served  on  the 
attorneys  of  the  administrator,  who  had  represented  him  in  the 
progress  of  the  suit,  and  was  therefore  a  sufficient  notice  under 
the  statute,  which  provides  that  every  such  motion  shall  be  after 
reasonable  notice  to  the  opposite  party,  his  agent  or  attorney  in 
fact,  or  at  law. 

In  respect  to  the  error  assigned  by  the  appellees  in  the  ruling 
of  the  court,  that  the  administrator  was  not  held  "  liable  to  the 
distributees  for  their  equal  shares  of  the  slaves,''  it  is  sufficient 
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to  Bay  that  the  adminiBtrator  was  not  required  to  pay  to  the  dis- 
tributees, whose  allotments  were  deficient,  the  sums  due  them 
respectively  to  equalize  the  division  of  the  slaves ;  and  by  the 
decree  of  the  27th  August,  1864,  Stephen  T.  Dillard,  Ieis  commis- 
sioner and  receiver,  was  required  to  collect  of  those  of  the  dis- 
tributees, who  were  responsible  for  surplus  sums,  the  amounts 
due  by  them  respectively,  and  to  pay  the  same  to  those  whose 
allotments  were  deficient.  And  there  is  no  error,  therefore,  in 
the  decree  of  which  the  appellees  can  complain. 

It  only  remains  to  say  that  the  subject  of  costs  is  a  matter 
within  the  discretion  of  a  court  of  equity  (Code  1873,  chapter 
181,  section  ten),  and  that  no  sufficient  reason  appears  in  this 
case  to  disturb  the  decree  complained  of,  which  directed  the 
costs  of  the  suit,  which  accrued  after  the  October  term,  1865,  to 
be  paid  by  the  administrator  out  of  his  own  estate. 

The  decrees  appealed  from  are  affirmed. 

Decrees  affirmed. 
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Click  and  al.  v.  Green  and  Sadler. 

October  i8th,  1883. 

1.  Vendor  and  Vendee — Breach  of  warranty — Measure  of  damages, — The 

fixed  rule  as  to  the  measure  of  damages  to  which  vendee  is  entitled 
upon  a  breach  of  warranty  of  title,  is  the  amount  of  purchase  money 
paid  by  him,  with  interest  from  the  date  of  his  eviction  from  the  land. 
Threlkeld  v.  Fitzhugh,  2  Leigh,  451,  approved. 

2.  Xvi^yi-^ Covenants,  joint  or  several.— Q,  and  S.  being  jointly  in  possession 

as  joint  owners  of  land,  jointly  sell  same  to  G.  and  S.,  and  convey  it  to 
them.    In  their  deed  they  say :  "And  the  said  C.  and  S.  covenant  that 
they  will  warrant  generally,"  &c. 
Held: 

This  is  a  joint  and  several  warranty;  and  both  warrantors  are  re- 
sponsible to  the  vendees,  upon  their  eviction,  for  the  payment 
of  the  full  measure  of  the  damages. 

3.  Fraudulent  Conveyances— OV^awj/a«r^j  indicating  fraud. — Convey- 

ance of  all  his  property  by  a  father,  greatly  in  debt  and  apprehensive  of 
a  heavy  liability  by  the  decision  of  a  suit  against  him  for  damages  for 
breach  of  warranty  of  title  to  land  sold  by  him  ta  his  son  for  an  im- 
probable cash  payment,  and  deferred  payments  without  interest,  extend- 
ing through  a  period  of  fifteen  years,  and  agreements  on  son's  part  to 
provide  maintenance  for  his  father  and  mother  during  their  lives,  pre- 
sents a  case  which,  without  full  explanation,  is  indicative  of  fraudulent 
intent,  especially  where  the  son,  who  might  afford  the  necessary  expla- 
nation, if  any  there  was,  is  not  examined  as  a  witness,  in  the  suit  to  set 
aside  the  conveyance  for  fraud. 

4.  Deeds — Consideration — Extrinsic  evidence,— \\.  is  well  settled  that  the 

consideration  named  in  a  deed  may  be  enquired  into.  Summers  v. 
Dame,  31  Gratt.  804.  But  he  who  undertakes  to  show  a  diflferent  con- 
sideration, must  do  it  by  satisfactory  proof. 

Appeal  from  decree  of  circuit  court  of  Rockingham  county 
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entered  15th  June,  1882,  in  the  cause  of  John  F.  Green,  and 
W.  F.  Sadler  against  Abraham  Click,  David  Click  and  others. 

The  object  of  the  suit  was  to  set  aside  as  fraudulent,  a  deed 
executed  1st  March,  1881,  by  A.  Click,  to  his  son,  David,  con- 
veying his  farm  of  one  hundred  and  eighty  acres  in  said  county, 
and  all  his  personal  property,  in  consideration  of  $9,000,  whereof, 
the  deed  specified,  $1,100  was  paid  in  cash,  and  for  the  balance, 
bonds  were  given  payable  without  interest,  at  intervals  during 
the  period  between  the  years,  1882  and  189*7,  and  of  David's 
agreement  to  provide  for  his  father  and  mother  during  their 
lives. 

On  18th  January,  1866,  A.  Click  and  one  J.  S.  Speck  had,  in 
consideration,  named  in  the  deed,  of  $3,100,  conveyed  to  said 
Green  and  Sadler  a  tract  of  four  thousand  acres  of  unimproved 
land,  with  general  warranty.  From  this  land  in  1881,  under  a 
judgment  of  the  circuit  court  of  the  United  States  at  Harrison- 
;burg,  Emily  Hollingsworth  evicted  Green  and  Sadler  by  para- 
mount title.  After  their  eviction,  and  previous  to  the  execution 
of  the  deed  of  A.  Click  to'  his  son  David,  and  to  the  institution 
of  this  suit.  Green  and  Sadler  had  brought  an  action  in  the  said 
circuit  court,  against  A.  Click  alone,  Speck  being  dead  and  in- 
solvent, to  recover  damages  for  the  breach  of  their  warranty  of 
the  title  to  the  said  four  thousand  acre  tract.  Subsequent  to  the 
execution,  of  course,  of  the  deed  of  A.  Click  to  his  son,  David, 
Green  and  Sadler  instituted  this  suit  for  the  purpose,  as  afore- 
said, of  setting  aside  the  said  deed,  and  also  to  enjoin  the  alien- 
ation of  the  one  hundred  and  eighty  acres  of  land  and  of  the 
bond  given  therefor,  and  for  a  decree  for  the  amount  of  principal, 
interest  and  costs  due  them  by  reason  of  the  breach  of  warranty 
aforesaid.  On  motion  of  A.  Click,  Green  and  Sadler  were  put 
to  their  election  between  their  said  action  at  law  and  this  suit 
in  chancery,  and  dismissed  the  former.  When  A.  Click  conveyed 
his  farm,  &c.  to  his  son,  he  was  indebted  to  the  verge  of  insol- 
vency and  was  apprehensive  of  the  results  of  said  action  for 
damages.     The  mode  of  the  payment  of  the  $1,100,  by  David, 
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and  other  circumstances  attending  the  conveyance  of  the  pro- 
perty to  him  were  not  satisfactorily  explained,  he  not  having 
testified  in  this  suit.  By  its  decree,  the  circuit  court  set  aside 
the  deed  of  A.  Click  to  his  son  as  fraudulent  and  void,  and  ad- 
judged that  he  pay  to  Green  and  Sadler  the  sum  of  $3,100,  with 
interest  from  1st  May,  1881,  the  date  of  their  eviction,  and  their 
costs. 

From  this  decree  A.  and  D.  G.  Click  obtained  an  appeal 
from  one  of  the  judges  of  this  court.  The  remaining  facts  and 
the  points  raised,  are  set  forth  in  the  opinion. 

Robert  Johnson,  for  the  appellants. 

G.  W.  Berlin,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

On  the  18th  day  of  January,  1866,  Abram  Click  and  Jona- 
than S.  Speck,  of  the  county  of  Rockingham,  sold  and  conveyed 
a  tract  of  land  lying  and  being  in  the  county  of  Augusta,  de- 
scribed by  metes  and  bounds,  and  containing  four  thousand 
acres,  to  John  T.  Green  and  W.  F.  Sadler,  of  Cumberland 
county,  in  the  state  of  Pennsylvania,  for  the  consideration  of 
$3,120,  mentioned  in  the  deed.  The  four  thousand  acres  thus 
conveyed  was  part  of  a  fifty-two  thousand  acre  survey,  situated 
partly  in  each  of  the  counties  of  Augusta,  Pendleton  and  Rock- 
ingham, the  fee  simple  of  which  was  in  one  Emily  HoUings- 
worth,  of  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania. 
This  fifty-two  thousand  acre  tract  was  kepf  regularly  upon  the 
land  books  x)f  Augusta  county  in  the  name  of  said  Emily  Hol- 
lingsworth,  and  those  under  and  through  whom  she  derived 
title,  and  the  taxes  regularly  paid,  but  by  some  oversight,  not 
explained,  the  same  got  on  the  land  books  of  said  county  of 
Rockingham,  and  for  non-payment  of  taxes  there,  was,  in  1860, 
sold  as  delinquent  land  for  taxes  supposed  to  be  due,  and  was 
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purchased  by  one  Jacob  Dundore,  and  the  whole  tract  was  con- 
veyed to  him  by  deed  as  provided  by  law  in  such  cases  about 
the  year  1862  or  1863.  Afterwards  the  said  Dundore  conveyed 
one  undivided  half  of  his  said  purchase  to  one  John  R.  Koogler, 
and  thereafter  said  Dundore  and  Koogler  conveyed  by  metes  and 
bounds  eight  thousand  acres,  part  of  said  fifty-two  thousand 
acre  tract  to  said  Abram  Click  and  Jonathan  S.  Speck  jointly; 
and  afterwards,  to-wit:  On  the  18th  day  of  January,  1866,  said 
Click  and  Speck  conveyed,  with  covenants  of  general  warranty, 
four  thousand  acres,  part  of  said  eight  thousand  acres  conveyed 
to  them  by  said  Dundore  and  Koogley,  to  John  T.  Green  and  W. 
F.  Sadler,  the  appellees  here,  and  put  them  in  possession  thereof 

Subsequently,  to-wit,  in  the  year  1880,  said  Emily  HoUings- 
worth  brought  her  action  of  ejectment  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Virginia  at  Harrison- 
burg, Virginia,  against  said  appellees,  Green  and  Sadler,  and 
others,  to  recover  the  said  Hollingsworth  survey  of  fifty-two 
thousand  acres  as  aforesaid,  which  embraced  as  part  thereof  said 
four  thousand  acres,  sold  as  aforesaid  by  Click  and  Speck  to  said 
Green  and  Sadler  To  this  action  of  ejectment  the  said  Click 
and  his  and  the  said  Speck's  vendors  and  others  were  also  made 
parties  defendant,  but  said  Speck  having  died  insolvent,  some 
years  previous,  was  not  made  a  party.  At  the  May  term,  1881, 
of  said  circuit  court  of  the  United  States,  the  said  ejectment  suit 
was  tried,  and  the  said  Emily  Hollingsworth  recovered  said 
land,  as  also  the  balance  of  said  survey  of  fifty-two  thousand 
acres,  by  title  paramount,  excepting  certain  parcels  previously 
sold  and  conveyed  by  her. 

Pending  this  action  of  ejectment,  and  within  two  months 
prior  to  the  survey  therein,  said  Abram  Click,  the  surviving 
alienor  of  said  Green  and  Sadler,  by  deed  dat^d  the  1st  day  of 
March,  1881,  conveyed  to  his  son,  David  G.  Click,  who  lived 
with  his  father,  his  tract  of  land  of  one  hundred  and  eighty 
acres,  situated  in  said  county  of  Rockingham,  on  which  said 
Abram  Click  lived  and  continued  to  live,  for  the  consideration 
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named  in  said  deed  of  $9,000,  of  which  $1,100  was  acknowledged 
in  said  deed  as  cash  in  hand  paid ;  and  for  the  residue  in  fifteen 
annual  payments  of  $500  each,  the  first  due  and  payable  on  the 
first  day  of  March,  1882,  with  like  payments  on  the  first  days  of 
March,  1883,  1884,  1885,  1886,  1887,  1888,  1889,  1890,  1891, 
1892,  1893,  1894,  1895,  and  1896  respectively;  and  $400  on 
the  1st  day  of  March,  1897,  making  together  the.  said  sum  of 
$9,000;  and  also  the  further  consideration  of  a  genteel  and 
comfortable  support  in  food,  raiment  and  lodging  during  health, 
and  medical  aid  and  nursing  attention  during  illness  and  in- 
firmity for  said  Abram  Click,  and  Susanna,  his  wife,  for  their 
natural  lives.  At  the  same  time  March  1st,  1881,  said  Abram 
Click  conveyed  to  another  son,  H.  F.  Click,  another  tract  of  six- 
teen acres  of  land  in  Rockingham  county  for  the  consideration 
named  in  the  deed  of  $500  cash ;  the  two  tracts  thus  conveyed 
being  all  the  real  estate  owned  by  said  Abram  Click. 

After  being  thus  evicted,  the  appellees  here,  said  Green  and 
Sadler,  instituted  their  action  at  law  to  recover  upon  the  cove- 
nants contained  in  the  deed  of  conveyance  to  them  from  said 
Click  and  Speck ;  and,  pending  said  action  at  law,  filed  their 
bill  setting  forth  their  said  purchase,  the  conveyance  by  Click 
and  Speck  to  them,  the  eviction  aforesaid,  the  conveyance  afore- 
said from  Click  to  his  son ;  and  charging  that  said  conveyance 
was  made  to  hinder,  delay  and  defraud  the  creditors  of  said 
Click,  and  especially  the  complainants,  prayed  that  the  same  be 
set  aside  and  annulled  as  fradulent  and  void;  and  that  said 
Abram  Click,  David  G.  Click,  and  H.  F.  Click  be  made  parties 
defendant  to  said  bill,  required  to  answer  the  same  on  oath,  and 
that  they  be  enjoined  from  disposing  of  said  lands  or  the  pro- 
ceeds thereof,  and  for  general  relief  Being  required  to  make  elec- 
tion which  suit  they  would  proceed  with,  the  appellees  dismissed 
their  said  suit  at  law,  and  proceeded  in  their  said  suit  in  equity. 

Abram  Click,  the  father,  and  his  said  two  sons,  his  alleged 
alienees  for  value,  each  severally  answered  said  bill  and  denied 
that  said  deeds  were  made  to  hinder,  delay  and  defraud  either 
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the  complainants  or  any  other  creditors  of  said  Abram,  and  in- 
sist that  the  transaction  was  in  good  faith  and  for  valuable 
consideration. 

The  complainants,  in  their  bill,  among  other  things,  charged 
that  said  Abram  Click  was  making  away  with  the  bonds  taken 
from  his  sons,  as  if  for  the  land  conveyed  to  them,  and  that  said 
sons  were  aiding  him  in  doing  so. 

In  his  answer  Abram  Click  denies  that  he  has  assigned  any  of 
the  bonds  taken  for  said  land,  except  some  to  bona  fide  credi- 
tors of  his;  but  fails  to  disclose  how  many,  the  amount,  or  who 
said  creditors  and  assignees  are.  And  proceeding  in  his  answer 
to  give  an  account  of,  and  to  show  good  faith  in,  his  dealings 
with  his  said  two  sous,  he  says:  "Respondent  had  made  it  a 
rule  to  agree  to  pay  his  sons  $100  a  year  for  their  services 
so  long  as  they  remained  with  him  and  worked  upon  the  farm, 
after  they  were  respectively  twenty-one  years  of  age.*'  That 
"prior  to  the  29th  day  of  March,  1879,  your  respondent  made 
an  arrangement  with  his  two  sons,  John  F.  Click  and  and  David 
Gr.  Click,  by  which  he  sold  them  his  home  farm  and  certain 
personal  property,  for  the  sum  of  $9,000,  in  long  payments,  and 
the  support  of  himself  and  wife  for  their  several  lives,  as  evi- 
denced by  the  deed  of  respondent  and  wife,  of  the  date  afore- 
said, then  duly  authenticated,  filed  and  prayed  to  be  taken  as 
part  thereof;  that  David  G.  and  John  F.  Click  used  and  enjoyed 
the  farm  and  personal  property,  so  conveyed  to  them,  for  two 
years,  when,  upon  considerations  and  terms  agreed  upon  be- 
tween them,  they  returned  to  your  respondent  said  deed,  which 
had  been  delivered  to  them,  but  by  negligence  not  recorded,  and 
requested  respondent  to  convey  the  land  aforesaid,  by  another 
deed,  to  said  David  (x.  Click  alone;  which  respondent  did.  The 
deed  then  made  by  respondent  and  wife  is  the  deed,  a  copy  of 
which  is  filed  by  the  complainants  with  their  bill."  That  "re- 
spondent had  made  it  a  rule  to  agree  to  pay  his  sons  $100  a 
year  for  their  services  as  long  as  they  remained  with  him  and 
worked  on  the  farm,  after  they  came  respectively  twenty-one 
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years  of  age."  And  proceeding  in  his  account,  said  Abram 
further  says  in  his  said  answer:  "Under  arrangements  made 
with  David  Q.  and  John  F.  Click,  of  this  character,  your  re- 
spondent owed  John  F.  Click  for  services,  actually  and  faithfully 
rendered,  under  said  contract  with  him,  $1,150,  and  to  David  G. 
aick  $100,  when  the  deed  of  the  29th  day  of  March,  1879,  was 
made/'  And  he  says:  "These  sums  constituted  the  down  pay- 
ments acknowledged  in  said  last  mentioned  deed." 

Said  Abram  Click,  further  on  in  his  answer  says :  There  were 
no  liens  on  said  lands  conveyed  by  him,  when  either  said  first 
or  second  deeds  were  made  and  delivered,  and  that  complainants 
have  none  now.  But,  he  says,  he  did  owe  some  debts,  (to  whom 
or  to  what  amount  he  does  not  disclose)  and  so  far  from  making 
this  arrangement  with  his  sons  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  then  existing  or  future  creditors,  one 
strong  inducement  was  to  pay  his  debts;  that  another  great 
reason  was  to  get  rid  of  the  care  of  the  farm  (he  then  being  as 
stated  in  his  answer  only  a  little  over  sixty  years  of  age)  and 
to  provide  a  fund  for  the  payment  of  his  debts,  and  a  support 
for  himself  and  wife  for  the  remainder  of  their  old  age.  And 
further  answering  he  holds  up  the  fact  of  the  extraordinary 
length  of  time  through  which  the  payments  from  his  son,  David 
G.,  to  him  are  made  to  run,  as  conclusive  evidence  of  fair  deal- 
ing. The  answers  of  David  G.  and  H.  F.  Click  are,  respectively, 
to  the  same  eflFect. 

At  the  May  term,  1882,  of  the  circuit  court  of  Rockingham, 
the  cause  came  on  to  be  heard,  when  a  decree  was  rendered  in 
favor  of  the  complainants  in  said  chancery  suit  against  said 
Abram  Click  for  $3,120,  the  purchase  pijice  mentioned  in  the 
said  deed  from  Click  and  Speck  to  Green  and  Sadler,  with  in- 
terest from  the  first  day  of  May,  1881,  the  date  of  the  eviction 
aforesaid,  and  costs ;  and  declaring  said  deeds,  to-wit,  the  deed 
from  Abram  Click  to  John  F.  Click  and  David  G.  Click  of  date 
March  29,  1879 ;  and  the  deed  from  said  Abram  Click  and  wife 
to  David  G.  Click  of  the  first  day  of  March,  1881,  to  have 
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been  been  made  by  the  said  Abram  Click  to  hinder,  delay  and 
defraud  his  creditors,  and  especially  the  complainants,  the  said 
Green  and  Sadler,  and  therefore  null  and  void. 

From  that  decree  this  appeal  was  taken. 

The  several  questions  which  arise  will  now  be  considered  in 
the  order  in  which  they  occur. 

The  first  question  which  presents  itself  is,  what  is  the  rule  as 
to  the  measure  of  damages  which  a  warrantee  of  land  is  entitled 
to  recover  upon  eviction?  Upon  this  point  the  appellants  con- 
cede that  the  rule  was  correctly  laid  down  by  the  circuit  court, 
but  they  insist  that  the  said  court  erred  in  the  application  of  the 
rule  to  the  facts  of  the  case ;  for,  they  say,  the  covenant  in  the 
deed  from  Click  and  Speck  to  Green  and  Sadler  is  not,  in  terms, 
either  joint  and  several,  or  joint  or  several,  and  that  the  grantors 
or  covenantors  were  thereby  only  bound  each  for  a  moiety  of 
said  purchase  money.  On  the  other  hand,  the  appellees  claim 
that  the  covenant  is  joint;  that  Click,  the  surviving  covenantor, 
is  bound  for  the  whole  purchase  money  with  interest  from  the 
date  of  sale,  instead  of  from  the  time  of  eviction,  as  decreed  by 
the  court  below;  and  to  maintain  this  proposition,  it  is  stren- 
uously insisted  by  counsel  for  the  appellee  that  their  clients 
purchased  this  land  in  a  wild  unimproved  state,  that  itfl  chief 
value  was  in  its  timber  and  minerals,  such  as  coal,  iron  ore,  &c., 
which  were  supposed  to  exist  in  and  upon  said  land,  which 
could  only  be  utilized  and  made  valuable  after  said  purchase  by 
the  construction  of  railroads  near  said  land,  and  that  by  reason 
of  a  projected  railroad  in  that  locality,  said  land  had,  at  the 
time  of  said  eviction  and  loss  of  the  land  to  the  purchasers,  be- 
come greatly  enhanced  in  value,  and  being  wholly  unimproved 
either  before  or  since  said  purchase,  the  purchasers,  the  appel- 
lees, have  not  only  lost  the  land,  from  which  they  have  derived 
no  benefit,  but  have  lost  the  benefit  of  the  greatly  increased 
value  of  same.  However  plausible  the  argument  in  a  case  like 
this,  or  with  whatever  force  it  has  been  or  may  be  presented,  it 
cannot  be  entertained  as  a  rule  of  decision  by  this  court,  for  the 
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reason  that  to  do  so  would  be  to  inject  into  the  contract  some- 
thing not  in  the  contemplation  of  the  parties  at  the  time  of 
entering  into  it.  The  reason  why  the  increased  value  cannot  be 
estimated  in  the  damages  incident  to  the  breach  of  the  covenant, 
is  that  the  covenant,  which  runs  with  the  land,  cannot  be  con- 
strued to  extend  to  anything  other  than  the  land  itself,  which  is 
the  subject  matter  of  the  covenant.  A  diflFerent  rule,  however 
hardly  this  one  may  in  some  cases  seem  to  operate  to  the  preju- 
dice of  the  warrantee,  would  be  fraught  with  most  disastrous 
consequences.  In  the  absence  of  fraud,  and  none  is  pretended 
in  this  case,  it  would  be  a  ruinous  rule  to  say  that  a  vendor 
making  a  sale  in  good  faith — it  may  be  of  land  of  but  little 
value,  but  which,  from  the  discovery  afterwards  of  rich  mineral 
deposits,  or  from  other  cause,  should  become  suddenly  of  im- 
mense value — should  be  held  by  his  vendee,  on  eviction,  liable 
for  such  enhanced  value  as  the  measure  of  damages.  Very  few 
persons  would  undertake  to  warrant  the  title  of  land  conveyed, 
if  such  were  the  rule.  But  it  is  useless  to  discuss  this  question, 
for,  since  the  case  of  Threlkeld  v.  Fitzhugh,  2  Leigh,  451,  the 
definitely  fixed  rule,  never  since  departed  from,  in  Virginia  has 
been  that  the  purchaser,  upon  eviction,  in  a  case  like  Ihis,  is 
only  entitled  to  the  purchase  price  paid,  with  interest  from  the 
date  of  eviction,  and  costs.  This  rule  is  safe  and  certain;  it  is 
too  well  established,  too  plainly  essential  to  the  general  good,  to 
admit  of  doubt.  Therefore,  there  is  no  error  in  this  respect  in 
the  decree  of  the  court  below.  The  other  question  discussed  by 
counsel  under  this  head — to  wit :  that  the  covenant  in  question  is 
neither  joint  and  several  nor  joint  or  several,  and  that  the 
covenantor,  Abram  Click,  is  only  chargeable  with  a  moiety  of 
the  purchase  money  and  interest  from  date  of  eviction — can 
and  will  be  very  briefly  disposed  of.  This  will  be  done  by 
simply  looking  to  the  obvious  common  sense  meaning  of  the 
words  of  the  covenant  itself.  They  are:  "And  the  said  Abram 
Click  and  wife  and  Jonathan  S.  Speck  covenant  that  they  will 
warrant  generally,"  &c. ;  i.  e.,  that  they,  acting  together,  acting 
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jointly,  and,  according  to  the  fact,  having,  as  they  did,  a  joint 
ownership  or  claim,  did  jointly  covenant  to  warrant  generally. 
It  is  inconceivable  upon  what  principle  or  rule  of  constiiiction 
this  contention  on  the  part  of  counsel  for  the  appellant  is  sought 
to  be  founded. 

On  this  subject,  in  Rawle  on  Covenants  for  Title,  537,  it  is 
said:  "Whether  the  liability  created  by  covenants  for  title  be 
joint  or  several,  or  joint  and  several,  obviously  depends  upon 
the  terms  in  which  they  are  expressed.  When  an  obligation 
is  created  by  two  or  more,  the  general  presumption  is  that 
it  is  joint,  and  words  of  severance  are  required  in  order  to  con- 
firm the  liability  of  the  covenantor  to  his  own  acts."  So,  Piatt 
on  Covenants,  page  117,  says:  "Very  few  questions  have  been 
agitated,  whether  covenants  on  the  part  of  covenantors  have 
been  joint,  several,  or  joint  and  several ;  the  language  has  gene- 
rally been  sufficient  to  indicate  the  intention  of  the  parties, 
and  the  nature  of  the  covenant  in  this  respect."  In  the  case 
under  consideration,  there  are  no  words  indicating  severance; 
on  the  contrary,  the  terms  employed  necessarily  import  a  joint 
obligation;  and  in  this  respect  the  decree  of  the  court  below 
is  without  error. 

The  next  question  necessary  to  be  noticed  is,  whether  the  con- 
veyances aforesaid,  from  Abram  Click  to  his  said  sons,  were 
fraudulent  and  void.  This  is,  in  this  respect,  a  very  unusual 
case.  It  may  justly  be  characterized,  in  general  terms,  as 
bristling  all  over  with  ill-concealed  intent  to  hinder,  delay,  and 
defraud  creditors.  Only  a  few  months  prior  to  the  institution 
of  the  action  of  ejectment  by  Emily  Hollingsworth,  which  re- 
sulted in  the  eviction  of  the  appellees,  Green  and  Sadler,  the 
appellant,  Abram  Click,  the  surviving  and  solvent  alienor  to  said 
Green  and  Sadler,  conveyed  almost  his  entire  estate,  real  and 
personal,  to  two  of  his  sons,  John  F.  and  David  G.  Click,  for 
the  pretended  consideration  of  $1,250  cash,  and  fifteen  annual 
payments  of  $500  each,  and  one,  the  last,  of  $250,  making  said 
sum  of  $9,000;  thus  making  the  deferred  payments  run  through 
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the  period  from  the  29th  day  of  March,  1879,  the  date  of  this 
transaction,  to  the  Ist  day  of  March,  1895,  a  period  of  fifteen 
years ;  and  thus,  in  the  nature  of  things,  hindering  and  delay- 
ing, to  say  the  least,  his  then  creditors;  it  appearing  that  he  was 
at  that  time  largely  in  debt — in  fact,  according  to  his  own  sub- 
sequent showing,  approximating  insolvency.  The  record  shows 
that  said  action  of  ejectment  was  strenuously  resisted.  Abram 
Click,  a  deeply  interested  defendant  in  said  action,  was  not  only, 
we  must  presume,  making  active  resistance  to  said  action,  but 
was  anticipating  the  probable  result,  before  it  was  brought,  and 
made  said  deed  of  March  29th,  1879,  to  screen  himself  from  his 
just  liability.  His  son  John  F.  was  then  thirty- three  years  of 
age,  and  his  son  David  Q-.  twenty-two  years  old.  He  then,  for 
the  first  time,  discovers  that  he  had  "made  it  a  rule,''  to  use  his 
own  language,  "to  agree  to  pay  to  his  sons  $100  a  year  for  their 
services  so  long  as  they  remained  with  him  and  worked  upon  the 
farm,  after  they  were  respectively  twenty-one  years  of  age." 
So,  he  owed  in  this  way  to  his  sons,  John  F.  and  David  Q-., 
$1,250,  and  this  he  makes  the  cash  payment,  acknowledged  in 
said  deed.  Surely,  if  he  honestly  owed  all  these  very  slim 
annual  allowances  for  services,  which  he  says  were  faithfuly 
performed  by  his  sons,  he  ought,  in  common  justice,  to  have 
allowed  them  interest  on  such  poor  wages,  deferred  in  payment 
for  so  many  years.  This  deed,  he  says,  was  duly  executed  and 
delivered,  but,  by  carelessness  never  recorded,  and  that  John  F. 
and  David  G.,  took  possession  of  the  farm  and  used  and  enjoyed 
it  thereunder  for  two  years.  Then  John  F.  abandoned  the  deed 
of  1879,  and  the  same  was  returned  to  Abram,  with  the  request 
that  he,  under  arrangements  between  John  F.  and  David  G.,. 
convey  to  David  G.,  by  a  new  deed,  the  same  property;  which 
was  done,  as  claimed,  by  the  deed  of  March  the  1st,  1881.  In 
this  deed  Abram  Click  suddenly  finds  himself  indebted  to  his 
son,  David  G.,  in  the  sum  of  $1,100,  which  is  the  cash  payment 
acknowledged  therein,  the  gross  consideration  named,  and  the 
very  unusual  time  given,  without  interest,  for  the  deferred  pay- 
ments, being  similar  to  those  in  the  former  deed,  except  that  the 
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period  for  the  deferred  payments  begins,  necessarily,  two  years 
later,  and  the  last  payment  is  for  $400  instead  of  |250,  as  in  the 
former  deed.  In  his  answer,  Abram  Click  utterly  fails  to  give 
any  satisfactory  explanation  of  the  arrangement  by  which  John 
F.  Click  abandoned  the  deed  to  him  and  David,  and  in  conse- 
quence of  which  the  subsequent  deed  was  made  to  David.  In 
fact,  in  his  deposition  in  the  cause,  Abram  Click  treats  this  very 
serious  matter  so  lightly  as  to  say  "it  is  unnecessary  to  enter 
into  the  arrangement  between  his  two  sons,  John  F.  and  David." 
David,  in  his  answer,  chose,  too,  to  give  this  matter  "the  go-by.'' 
Moreover,  it  is  a  significant  fact  that  neither  John  F.  nor  David 
Click  were  introduced  as  witnesses.  They  knew  all  the  attend- 
ant circumstances,  but,  for  reasons  unexplained,  they  are  per- 
mitted to  stand  by  in  silence,  when  these  very  remarkable  trans- 
actions, covered  all  over  with  the  marks  of  fraud,  need  explana- 
tion. Such  explanations,  as  we  must  infer,  would  have  been  given 
had  they  been  such  as  to  stand  the  scrutiny  of  honest  investiga- 
tion. It  is  useless  to  pursue  further  this  analysis  of  the  evidence : 
we  have  carefully  examined  it  all,  and  are  fully  of  the  opinion 
that  there  is  no  error  in  the  decree  complained  of  in  this  respect. 
Another  question  for  determination  is,  is  the  consideration 
mentioned  in  the  deed  from  Click  and  Speck  to  Green  and  Sad- 
ler the  true  consideration?  The  appellants  say  it  is  not,  and 
much  is  said  in  evidence  pro  and  con.  That  the  consideration 
named  in  a  deed  may  be  enquired  into  is  well  settled.  Sum- 
mers V.  Dame  J  31  Gratt.  804.  But  the  covenator  takes  upon 
himself,  when  he  undertakes  to  show  a  different  consideration 
from  that  named,  the  burden  of  establishing  it  by  satisfactory 
proof.  Nothing  of  the  kind  is  proved  in  this  case,  therefore  the 
court  below  was  right  in  adhering  to  the  consideration  named 
in  the  deed.  *  For  these  reasons  we  are  all  of  opinion  that  there 
is  no  error  in  the  decree  complained  of,  and  that  the  same  must 
be  affirmed  with  costs  to  the  appellees.  Which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  Rockingham. 

Decree  affirmed. 
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October  i8th,  1883. 

Wills — Executors — Sureties  -  Liabilities — Case  at  dar.—h.  made  his  will 
in  1852.  He  devised  104  acres  to  his  son  S.,  at  l3,6oo,  whereof  Ji,5oo 
was  advancement,  balance  payable  in  twelve  annual  payments ;  and  103 
acres  to  his  son  B.,  at  $3,800,  whereof  ^1,500  was  advancement,  balance 
payable  in  thirteen  annual  payments.  Soon  after  he  put  devisees  in  pos- 
session. In  1855,  S.,  with  consent  of  L.,  conveyed  his  104  acres  to  B., 
who  paid  him  for  same.  L.  had  previously  conveyed  land  to  his  son 
J.,  of  the  price  whereof  $1,500  was  advancement,  and  held  J.'s  bonds  for 
balance.  By  will  L.  directed  that  his  wife  have  $100  a  year  out  of  the 
money  payable  by  his  three  sons  on  said  lands.  Testator  also  directed 
that  after  advancements  of  $1,500  to  each  of  his  five  children,  and  allow- 
ance to  his  wife,  remainder,  including  back  payments  on  land  devised 
and  deeded,  and  proceeds  of  personalty  remaining,  to  be  equally  divided 
between  his  five  children.  Testator  further  directed  that,  if  S.  and  B., 
or  either,  be  unwilling  to  take  said  lands  on  said  terms,  then  his  executor 
should  sell  same.  L.  died  in  1862.  S.,  who  had  been  appointed  execu- 
tor, qualified  as  such,  giving  bond  with  D.  and  G.  as  sureties.  The  bond 
had  been  destroyed.  S.  proceeded  to  collect  and  disburse  estate, 
including  back  payments  from  B.  and  J.  In  1869,  A.,  husband  of  a 
daughter  of  L.,  brought  suit  to  construe  will  and  settle  estate.  All  the 
heirs  and  the  sureties  were  parties.  Decree  was  rendered  construing 
will,  and  directing  executor  to  retain  $1,666.66  during  widow's  lifetime, 
in  order  to  raise  her  annuity,  and  ratifying  executor's  receiving  pay- 
ments on  the  land.  Widow  died  in  1877.  Then  executor  brought  suit 
against  B.  and  his  vendee,  R.,  for  $1,155,  balance  of  back  payments, 
claiming  that  sum  as  due  on  the  103  acres,  nothing  on  the  other  tract. 
Commissioner  reported  balance  due  as  $888,  for  which  a  decree  was 
entered  against  R.,  who  paid  the  money,  and  against  executor  and  his 
sureties  for  $1,034,  balance  of  the  ^1,666.66  retained  to  raise  widow's 
annuity,  but  the  decree  was  set  aside  as  to  the  sureties.  P.,  a  fourth 
son,  and  others,  in  1880,  brought  suit  against  B.,  R.,  S.,  in  his  own  right 
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and  as  executor,  and  his  sureties,  to  recover  amount  for  which  executor 
was  in  default.  In  1882  decree  was  entered  releasing  sureties,  and 
holding  that  the  balance  due  on  the  104  acres,  after  deducting  the  dis- 
tributive share  of  S  therein,  was  I894,  and  that  same  was  a  charge, 
under  the  will  of  L.,  on  said  land.  From  this  decree  R.  appealed. 
Held: 

1.  Both  the  evidence  and  the  admissions  of  record  show  that  the  en- 

tire back  payments  on  both  the  103  and  the  104  acre  tracts,  had 
passed  into  the  executor's  hands. 

2.  If  the  evidence  and  the  admissions  of  record  did  not  show  this, 

yet  the  decrees  in  the  suits  to  which  the  executor,  his  sureties  and 
the  heirs  were  all  parties,  establish  the  liability  of  the  executor 
for  the  money,  and  the  question  must  be  regarded,  for  the  pur- 
poses of  this  case,  as  res  judicata, 

3.  Under  the  will  it  was  the  executor's  duty  to  collect  and  dispose  of 

the  money  due  on  the  lands,  according  to  its  provisions. 

4.  In  the  absence  of  evidence  directly  to  the  contrary,  it  miist  be  pre- 

sumed that  the  official  bond  of  the  executor  and  his  sureties  was 
in  the  usual  form,  with  a  condition  "for  the  faithful  discharge  by 
him  of  the  duties  of  his  trust." 

5.  As  the  law  aforetime  stood,  when  Jones  v.  Hobson^  2  Rand.  483, 

was  decided,  the  sureties  could  not  have  been  held  liable  for  the 
land  payments  collected  by  the  executor;  but  as  the  law  stood 
when  the  bond  was  executed  (Code  1849.  ch.  131,  \  2),  and  stands 
now  (Code  1873,  ch.  127,  \  2),  the  sureties  are  liable  therefor;  and 
should  not  have  been  released.  ^ 

6.  The  104  acres  of  land  devised  by  L.  to  S.,  and  sold  by  S.  to  B.,  and 

by  B.  to  R.,  is  not  chargeable  in  the  hands  of  R.  with  the  money 
for  which  the  executor  is  in  default  to  the  heirs. 


Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
rendered  3d  March,  1882,  in  the  cause  of  Perry  Long,  William 
Long,  Sarah  F.  Heatwole,  Mollie  Young,  Adam  Showalter,  ad- 
ministrator of  Catherine  Showalter,  ntt  Long,  against  Benjamin 
Long,  in  his  right  and  as  executor  of  John  B.  Long,  deceased, 
George  W.  Reherd,  James  E.  Reherd,  Eliza  A.  Long,  widow  of 
John  B.  Long,  deceased,  Samuel  A.  Long,  in  his  own  right  and 
as  executor  of  John  Long,  Sr.,  Daniel  Bowman  and  Solomon 
Garber,  the  last  two  being  sureties  of  Samuel  A.  Long,  executor 
of  John  Long,  Sr.     The  decree  aforesaid  being  adverse  to  George 
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W.  and  James  E.  Reherd,  they  obtained  an  appeal  from  one  of 
the  judges  of  this  court.  The  facts  and  the  positions  taken  are 
indicated  in  the  syllabus  and  set  forth  in  the  opinion. 

G,  G,  GraMan,  and  W,  B,  Compton,  for  the  appellants. 

John  E,  BoUer,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  cause  shows  that  John  Long  died  in  1862, 
having  first  made  and  published  his  last  will  and  testament, 
which  was  duly  admitted  to  record  by  the  county  court  of  Rock- 
ingham county.  This  will  was  made  and  executed  many  years 
before  the  testator's  death,  possibly  as  early  as  1852.  By  his 
will  he  devised  a  tract  of  104  acres,  one  rood  and  twenty-four 
poles  to  his  son  Samuel  A.  Long,  at  the  price  of  |3,600,  of  which 
sum  $1,500  was  to  be  considered  an  advancement,  and  he  was 
required  to  pay  the  balance  in  twelve  annual  payments  in  un- 
equal amounts.  He  also  devised  a  tract  of  land  of  103  acres  and 
a  few  poles  to  his  son  B.  E.  Long,  at  the  price  of  $3,800,  for  said 
land,  $2,550  of  which  was  to  be  paid  in  thirteen  unequal  pay- 
ments, the  residue  of  said  sum  of  $3,800,  to  be  his  advancement 
to  make  him  equal  with  the  other  children  of  the  testator.  Now, 
although  this  will  was  made,  as  we  have  said,  possibly  as  early  as 
1852,  the  testator  evidently  regarded  it  as  taking  effect  at  once, 
and  so  he  placed  these  two  sons,  Benjamin  E.  Long  and  Samuel 
A.  Long,  in  possession  of  their  respective  tracts  of  land  soon 
aft^r  the  will  was  made.  And  in  1855,  Samuel  A.  Long,  with 
the  knowledge  and  consent  of  his  father,  sold  and  conveyed  to 
his  brother,  B.  E.  Long,  his  tract  of  104  acres,  one  rood  and 
twenty-four  poles,  who  immediately  took  possession  of  it.  The 
second  clause  of  the  will  directs  that  his  "  wife  is  to  have  the 
sum  of  one  hundred  dollars  per  year,  to  be  paid  to  her  yearly 
Vol.  lxxvii — 106 
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out  of  the  money  which  will  be  payable  by  my  three  sons  on 
their  land." 

In  the  seventh  clause  he  says,  "I  have  previously  conveyed  a 
tract  of  land  by  deed  to  my  son  John,  and  in  the  price  of  the 
land  and  other  ways,  as  charged  in  my  book,  he  has  received  an 
advancement  of  $1,500,  and  I  hold  his  bonds  for  the  remainder 
that  he  owes  on  the  land,  which  places  him  on  an  equal  footing 
with  the  others." 

By  the  eighth  clause  the  testator  directs  that  after  the  ad- 
vancement of  $1,500  to  each  of  his  five  children,  "  and  the  allow- 
ances to  my  wife,  the  remainder  of  the  estate,  including  back 
payments  on  the  land  devised  and  deeded,  and  the  proceeds  of 
personal  property  remaining,  is  to  be  equally  divided  share  and 
share  alike  among  my  five  children." 

Upon  the  death  of  John  Long,  8r.,  Samuel  A.  Long,  who  was 
appointed  executor,  and  qualified  as  such,  giving  a  bond  in  the 
penalty  of  $1,500,  with  David  Bowman  and  Solomon  Grarber  as 
sureties,  and  he  forthwith  proceeded  to  collect  and  disburse  the 
assets  of  the  estate,  including  the  back  payments  on  the  land 
due  by  B.  E.  Long  and  John  B.  Long. 

In  1869,  Adam  Showalter,  who  married  one  of  the  daughters 
of  John  Long,  Sr.,  brought  a  suit  in  the  circuit  court  of  Rock- 
ingham county  for  a  construction  of  the  will  and  a  settlement 
of  the  estate  of  the  testator,  John  Long,  Sr.  To  that  suit  all 
of  the  heirs  and  distributees  of  John  Long,  Sr.,  as  well  as  the 
sureties  of  Sam'l  A.  Long,  were  made  parties,  and  the  executor 
was  called  on  to  render  a  "full  account  of  his  actings  and  doings 
as  such  as  executor,"  and  a  decree  was  rendered  construing  the 
will,  and  a  second  decree  was  also  entered  directing  the  executor 
to  retain  in  his  hands  or  loan  out  the  sum  of  $1,666.66,  during 
the  lifetime  of  the  widow,  in  order  to  raise  the  sum  of  $100,  an- 
nually, to  be  paid  her  under  the  provisions  of  the  will.  The 
court  in  that  suit  ratified  and  confirmed  the  action  of  the 
executor  in  receiving  the  payments  on  the  real  estate  as  well  as 
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the  personalty  and  no  appeal  has  ever  been  taken  from  either 
of  said  decrees. 

Subsequently,  and  after  the  death  of  the  widow  of  John  Long, 
Sr.,  to-wit,  in  the  year  1877,  Samuel  A.  Long,  as  executor, 
brought  suit  to  recover  from  B.  E.  Long  and  from  the  appellants, 
George  and  James  E.  Keherd,  who  had  purchased  both  tracts, 
viz :  the  tract  of  one  hundred  and  three  acres  and  the  tract  of 
one  hundred  and  four  acres  one  rood  and  twenty-four  poles  from  B. 
E.  Long,  in  August,  1871,  the  balance  of  back  payments  thereon. 
He  claimed  that  there  was  due  on  tract  of  one  hundred  and  three 
acres  the  sum  of  $1,155.61,  with  interest  from  the  18th  of  Feb- 
ruary, 1876,  but  did  not  claim  anything  as  due  on  the  other 
tract,  although  it  too  was  mentioned  in  the  bill.  The  cause 
was  referred  to  a  commissioner  who  reported  that  the  balance 
due  from  B.  E.  Long  and  the  appellants,  the  Reherds,  was 
1887.89,  with  interest  on  $754.37  from  1st  February,  1879. 
And  for  that  amount  the  court  rendered  a  decree  against  the 
appellants,  who  subsequently  paid  it.  And  also  decreed  against 
Samuel  A.  Long,  executor  of  John  Long,  Sr.,  and  his  sureties, 
Daniel  Bowman  and  Solomon  Garber  for  $1,033.81,  with  interest 
on  $878.85  part  thereof  from  Ist  February,  1879.  That  cause 
was  however  reheard,  when  the  court  set  aside  so  much  of  the 
last  mentioned  decree  as  declared  the  sureties.  Bowman  and  Gar- 
ber, liable  for  the  residue  of  the  fund  which  was  set  apart 
during  the  lifetime  of  the  widow  of  the  testator,  Long,  to  yield 
her  annuity. 

Whereupon  the  present  suit  was  instituted  by  Perry  Long 
and  others,  the  appellees  here,  against  the  appellants,  to  recover 
the  amount  which  the  executor,  Samuel  A.  Long,  was  in  de- 
fault to  the  distributees.  On  the  3rd  of  March,  1882,  the  court 
rendered  a  decree  releasing  the  sureties,  Bowman  and  Garber,  and 
holding  that  the  amount  due  on  the  one  hundred  and  four  acres  of 
land  "devised  to  Samuel  A.  Long  by  the  will  of  his  father,  John 
Long,  after  deducting  the  distributive  share  of  the  said  Samuel 
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A.  Long  therein,  is  the  sum  of  $893.93^,  with  interest  on 
$658. 76 J,  part  thereof,  from  Ist  February,  1882,  and  that  the 
same  is  a  charge,  under  the  will  of  John  Long,  deceased,  on  the 
said  land."  From  this  decree  the  appellants,  George  W.  Re- 
herd  and  James  E.  Reherd,  have  been  allowed  an  appeal  by  one 
of  the  judges  of  this  court.  And  from  the  foregoing  statement 
it  must  be  patent  that  the  only  real  contention  here  is  between 
the  sureties  of  Samuel  A.  Long  on  his  executorial  bond  and  the 
appellants,  George  W.  and  James  E.  Reherd,  the  alienees  of  the 
land. 

Now,  without  undertaking"  to  go  into  a  detailed  statement  of 
the  evidence,  we  think  we  may  safely  say  that  the  acknowledg- 
ment in  the  deed  from  S.  A.  Long  to  B.  E.  Long,  that  all  of  the 
purchase  money  had  been  paid,  and  the  sworn  statement  of  B. 
E.  Long  to  the  same  eflfect,  taken  in  connection  with  the  failure 
of  8.  A.  Long,  the  executor,  to  assert  this  claim  against  B.  E.  Long 
for  so  many  years,  satisfactorily  establishes  that  the  whole  of 
the  sum  of  $1,666.66,  save  and  except  so  much  only  as  was  paid 
by  the  appellants  under  the  decree  in  Long's  Ex  or  v.  B.  E, 
Long,  must  have  gone  into  the  hands  of  the  said  executor.  And 
this  view  is  borne  out  by  what  will  otherwise  be  an  inexplicable 
circumstance — that  is,  his  permitting  a  decree  to  go  against  him 
in  the  suit  of  Adam  Shoivalter  v.  Samuel  A,  Long,  dkc,  for  the 
whole  of  the  $1,666.66,  whilst  he  only  claims  in  the  suit  of 
Long  8  Ex  or  v.  B,  E.  Long  the  sura  of  $1,155.61,  and  only  suc- 
ceeds in  proving  as  due  the  sum  of  $887.89.  But  even  if  we 
should  be  mistaken  in  supposing  that  the  facts  above  stated 
fastened  upon  the  executor  a  liability  for  this  money,  Btill  the 
fact  remains  that  this  question  has  been  passed  upon  by  a  court 
of  competent  jurisdiction,  with  all  of  the  parties  before  it,  and 
that  decision  has  never  been  appealed  from.  Under  these  cir- 
cumstances it  must  be  regarded,  for  the  purposes  of  this  case,  as 
res  judicata. 

Having  traced  these  funds  into  the  hands  of  the  executor. 
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whose  duty  it  was  not  to  only  collect  it,  but  to  dispose  of  it  in 
accordance  with  the  provisions  of  the  will,  the  only  remaining 
inquiry  is,  whether  for  this  money,  being  the  proceeds  of  the  sale 
of  real  estate,  the  sureties  on  the  executorial  bond  can  be  held 
liable.  The  bond  was  doubtless  in  the  usual  form  with  a 
condition  "for  the  faithful  discharge  by  him  of  the  duties  of  hi- 
trust,''  at  any  rate  we  are  bound  to  presume  so,  in  the  absence 
of  such  direct  evidence  of  its  character  as  could  leave  no  doubt. 
And  upon  such  a  bond  the  sureties  must,  we  think,  be  held  lia- 
ble under  our  statute,  as  it  now  reads.  Code  1873,  chapter  126, 
section  one.  In  this  case,  the  money  received  by  the  executor 
was  from  the  "payments  on  the  land,"  as  they  are  described  in 
the  will,  and  if  the  law  stood  as  it  was  aforetime,  when  Jones  v. 
Hobson,  2  Rand.  483,  was  decided,  the  sureties  of  the  executor 
could  not  have  been  held  liable.  But  as  the  law  now  stands  we 
see  no  diflSculty  in  holding  them  liable.  In  the  case^at  bar  there 
has  been  a  violation  of  his  trust  on  the  part  of  the  executor  in  mis- 
applying the  proceeds  of  the  sale  of  real  estate,  which,  under  the 
will,  it  was  his  duty  to  administer,  and  this  brings  the  case,  in 
our  opinion,  within  the  spirit  of  the  statute.  But  if,  however,  it 
was  necessary  to  be  technical,  this  will  actually  provides  for  a 
sale  of  the  real  estate  in  the  event  of  either  Samuel  or  Benjamin 
being  unwilling  to  take  the  lands  on  the  terms  set  forth  in  the 
will. 

We  are  of  opinion  that  the  circuit  court  of  Rockingham  erred 
in  dismissing  the  bill  as  to  Daniel  Bowman  and  Solomon  Gar- 
ber,  the  sureties  of  S.  A.  Long  on  his  executorial  bond,  and  in 
holding  the  land  devised  by  the  will  of  John  Long,  Sr.,  to 
Samuel  A.  Long  chargeable,  in  the  hands  of  the  appellants  with 
the  amount  of  money  mentioned  in  the  decree. 

The  decree,  therefore,  must  be  reversed  and  annulled,  and  a 
decree  must  be  rendered  against  the  said  S.  A.  Long  and  his 
sureties,  David  Bowman  and  Solomon  Garber,  and  in  favor  of 
the  distributees  of  John  Long,  deceased,  for  the  amounts  of 
money  in  the  decree  of  the  said  circuit  court  mentioned. 
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The  decree  is  as  follows: 


This  day  came  again  the  parties  by  their  counsel^  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  circuit  court  erred  in  dismissing  the  bill  as  to 
Daniel  Bowman  and  Solomon  Q-arber,  the  sureties  of  the  execu- 
tor, S.  A.  Long,  and  that  it  also  erred  in  holding  that  the  sum 
of  1893.93  with  interest  on  $658.76,  part  thereof,  from  February 
1st,  1882,  is  a  charge  upon  the  lands  of  the  appellants,  George 
W.  Reherd  and  James  E.  Reherd,  and  in  decreeing  that  the 
said  lands  be  sold  unless  S.  A.  Long,  or  B.  E.  Long,  or  Gteorge 
W.  Reherd,  or  James  E.  Reherd,  or  some  one  for  them,  or  some 
one  of  them  shall  pay  the  said  sum  of  money  to  the  parties  en- 
titled thereto. 

It  is,  therefore,  decreed  and  ordered  that  for  the  errors  afore- 
said the  decree  appealed  from  be  reversed  and  annulled,  and 
that  the  appellees  pay  to  the  appellants  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal  aforesaid  here,  together 
with  their  costs  in  the  said  circuit  court. 

And  this  court,  proceeding  to  render  such  decree  as  the  said 
circuit  court  ought  to  have  rendered,  it  is  decreed  and  ordered 
that  the  said  S.  A.  Long  and  his  sureties,  Daniel  Bowman  and 
Solomon  Garber,  do  pay  to  Adam  Showalter,  administrator  of 
Catherine  Showalter,  the  sum  of  $297.97,  with  interest  on 
$219.68,  part  thereof,  from  February  1st,  1882,  until  paid;  to 
MoUie  Young  a  like  sum  of  $297.97,  with  interest  on  $219.58, 
part  thereof,  from  February  Ist,  1882,  until  paid;  and  to  the 
plaintifis.  Perry  Long,  William  Long,  and  Sarah  F.  Heatwole, 
children  and  heirs-at-law  of  John  B.  Long,  deceased,  a  like  sum 
of  $297.97,  with  interest  on  $219.58,  part  thereof,  from  February 
1st,  1882,  until  paid.  Which  is  ordered  to  be  certified  to  the 
circuit  court  of  Rockingham  county. 

Decree  reversed. 
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DUNLAP  V.   DiLLARi)   &    McCORKLB,   &C. 

Same  v.  Karn  &  Hickson. 

October  i8th,  1883. 

1.  Attachments— Fara//^«  order — Construction  of  statutes. — The  power 

given  any  circuit  judge  in  vacation,  under  the  act  of  28th  February, 
1866,  amending  Code  i860,  ch.  151,  |  6  (see  Code  1873,  ch.  148,  \  6),  to 
quash  or  dismiss  an  attachment,  conflicts  not  with  and  repeals  not  any 
other  provision  of  that  chapter,  and  was  intended  to  give  the  defendant 
a  speedy  and  summary  remedy  where  he  has  a  clear  defence ;  and  to 
have  the  attachment  quashed  or  dismissed  if,  in  the  opinion  of  the  judge, 
it  was  sued  out  without  sufficient  cause. 

2.  li>Ehi— Idem— Idem.— The  judgment   in   vacation,  under  said   {  6,  re- 

fusing to  quash  or  dismiss  the  attachment,  is  not  final,  and  does  not 
supersede  the  defendant's  right  to  make  defense,  at  the  trial  in  term, 
against  the  attachment  in  any  respect,  under  J  J  21,  22  and  23  of  said 
chapter. 

3.  Idem— Order  for  delivery. — The  court's  order  for  the  defendant's  de- 

livery of  the  attached  and  replevied  property  to  the  sherifT,  should  be 
reasonable  as  to  the  time  and  place  of  such  delivery. 

Two  cases  heard  together — on  writs  of  error  to  two  judg- 
ments of  the  circuit  court  of  Amherst  county  rendered  13th 
October,  1882,  in  the  suits  of  Dillard  and  McCorkle  against 
Thomas  Dunlap,  and  of  Karn  and  Hickson  against  same — on 
attachments  issued  second  and  fifth  August,  1882,  by  a  justice 
on  the  application  of  the  plaintiffs,  respectively,  on  the  ground 
that  said  Dunlap  intended  to  remove  his  effects  out  of  this  state, 
so  that  there  would  probably  not  be  therein  sufficient  to  satisfy 
the  plaintiffs'  respective  claims  should  only  the  ordinary  process 
of  law  be  used   to  obtain  judgments.     The   attachments  were 
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levied  on  more  than  twenty-three  hundred  tons  of  iron  ore,  a 
steam  engine  and  other  property,  then  at  a  distance  of  over  fif- 
teen miles  from  Amherst  Courthouse.  Shortly  afterwards,  in 
vacation,  the  defendant,  on  consent  of  the  parties,  moved  the  cir- 
cuit judge  of  said  county,  to  quash  the  attachments  on  the 
ground  that  the  same  had  been  sued  out  without  sufficient  cause. 
Upon  hearing  of  the  motion,  upon  examination  of  witnesses, 
the  circuit  judge  overruled  the  motion. 

At  ensuing  term  of  said  court,  on  13th  October,  1882,  the 
cases  being  up  for  trial,  the  defendant  appeared,  and  sought  to 
contest  and  defend  the  attachments  upon  the  ground  that  they 
had  been  improperly  sued  out  without  sufficient  cause ;  and  to 
put  the  defence  on  record,  tendered  a  plea,  "that  he,  the  defen- 
dant, did  not  intend  to  remove  his  effects  out  of  the  state  of  Vir- 
ginia, so  that  there  would  not  probably  be  therein  effects  of  said 
Dunlap  sufficient  to  satisfy  the  claims  of  the  plaintiffs,  when 
judgment  is  obtained  therefor,  should  only  the  ordinary  process 
of  law  be  used  to  obtain  such  judgments."  To  the  filing  of  this 
plea,  the  plaintiffs  objected.  The  court  sustained  the  objection 
on  the  ground  that  the  question  whether  the  attachments  were 
issued  upon  false  suggestions,  or  without  sufficient  cause,  had 
already  beeil  tried  and  determined,  and  that  the  order  and  judg- 
ment in  vacation  overruling,  the  defendants*  motion  to  quash 
the  attachments,  was  an  adjudication  of  the  question  of  the  right 
to  sue  out  the  same,  which  could  not  again  be  adjudicated  or 
enquired  into  in  any  form  of  pleading  or  proof  The  court  gave 
judgment  for  the  plaintiffs  for  their  claims  which  were  on  nego- 
tiable notes  to  which  no  plea  was  offered,  and  made  the  further 
order  that  it  appearing  that  the  property  levied  on,  had  been 
replevied,  the  defendant  deliver  the  same  to  the  sheriff  on  the 
third  Monday  in  November  thereafter,  at  Amherst  Courthouse, 
and  that  the  sheriff  sell  it  and  out  of  the  proceeds  pay  the  judg- 
ments of  the  plaintiffs  and  the  costs. 

To  this  judgment,  which  was  the  same  in  both  cases,  Thomas 
Dunlap  applied  to  and  obtained  from  this  court,  a  writ  of  error. 
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Thomas  Whitehead^  Robert  Whitehead,  John  B.  Robertson, 
and  Lawrence  S.  Marye,  for  the  plaintiff  in  error. 

Joh7i  W.  Daniel,  and  fF.  W.  Larkin,  for  the  defendants  in 
error. 

The  statute  law  applicable  to  the  question  at  issue  is  con- 
tained in  the  Code,  chapter  148,  section  6  and  section  22.  An 
attachment  against  the  effects  of  a  debtor  lies,  in  Virginia,  in  a 
variety  of  cases,  against  residents  and  non-residents,  upon  claims 
due  and  to  become  due,  in  actions  of  contract  and  in  actions  of 
tort,  under  the  circumstances  defined  and  limited  by  the  statute. 
Prior  to  1866,  the  defendant  had  no  recourse  save  to  await 
patiently  the  term  of  the  court  to  which  it  was  returnable.  But 
in  1866  this  evil  was  corrected  by  the  general  assembly.  See 
Acts  of  1866,  chapter  56,  page  170.  And  now  the  question 
arises,  What  is  the  force  and  effect  of  the  sixth  section  as 
amended? 

Just  so  soon  now  as  any  attachment  is  issued,  the  defendant 
has  a  right  to  proceed  to  procure  its  dismissal,  after  giving  ten 
days'  notice  of  his  motion  to  the  plaintiff.  Any  of  the  material 
grounds  relied  on  as  the  basis  of  the  attachment  maybe  traversed 
in  the  motion  to  quash.  Section  3,  chapter  148;  Daniel  on  At- 
tachments, page  190.  The  motion  being  duly  made  by  the 
defendant  to  quash  or  dismiss  the  attachment  on  any  of  the 
appropriate  grounds  according  to  the  nature  of  the  case,  and  the 
court  being  convened  in  vacation  to  hear  and  determine  it,  ^Hhe 
judge  may  hear  testimony  upon  the  question,''  and  under  section 
8,  chapter  163  of  the  Code,  "on  a  motion  ivhen  an  issue  of  fact 
is  joined,  and  either  party  desire  it,  or  when,  in  the  opinion  of 
the  court,  it  is  proper  a  jury  shall  be  empanelled,  unless  the  case 
be  one  in  which  the  recovery  is  limited  to  an  amount  not  greater 
than  twenty  dollars,  exclusive  of  interest.*'  See  Clafflin  v.  Stein- 
bock,  18  Gratt.  842. 

Thus  the  whole  matter  as  to  "the  suflSciency  of  the  cause  of 
Vol.  Lxxvn — 10*7 
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attachment"  may  be  fully  investigated,  witnesses  being  sum- 
moned, testimony  adduced,  a  jury  empanelled,  if  either  party 
desire  it,  or  the  court  deem  it  proper,  and  ^Uhe  iasvs  of  fact'* 
raised — i  c,  Hhe  sufficiency  of  the  cause  of  attachment'*  being 
adjudicated,  the  court  then,  in  pursuance  of  the  finding  on  the 
issue  joined,  ^^may  quash  or  dismiss  the  attachments 

The  effect  of  the  adjudication  is  simply  this:  The  issue  tried 
becomes  res  judicata — "a  fact  adjudicated" — that  is  to  say,  if 
the  court,  upon  the  trial  of  the  motion,  determines  that  there 
was  insufficient  cause  for  the  attachment,  such  insufficiency  of 
cause  becomes  by  such  determination  an  ascertained  adjudicated 
fact ;  and,  eo  converse,  if  the  court  determines  that  there  was 
"sufficient  cause"  of  attachment,  that  becomes  an  ascertained 
judicial  fact  in  like  manner.  There  may  be  a  new  trial,  indeed, 
if  ground  exist  for  a  new  trial  according  to  the  principles  which 
govern  new  trials.  There  may  be  an  appeal  taken  at  once,  if 
there  be  ground  for  the  assignment  of  error.  But  the  "adjudi- 
cated fact"  remains  a  fact  incapable  of  being  questioned  after 
the  adjudication,  save  in  the  direct  proceeding  for  new  trial,  or 
by  appeal,  as  the  case  may  be. 

"If  no  party,  entitled  to  make  defence,  has  made  a  motion  to 
quash  the  attachment  in  vacation,  a  motion  may  be  made  to 
quash  it  before  the  court  to  which  the  writ  is  returnable,  or  in 
which  the  suit  is  pending."     Daniel  on  Attachment,  section  184. 

The  right  to  "contest  the  attachment"  given  by  section 
twenty-two, .  chapter  one  hundred  and  forty-eight,  is  a  right 
that  cannot  be  exercised  continuously  and  repeatedly  by  the 
defendant  acciording  to  his  pleasure.  When  exercised,  and 
when  "the  contest"  is  determined,  it  is  done  with;  and  it  mat- 
ters not  when  the  contest  occurs,  when  it  does  occur  it  carries 
with  it  all  the  force  and  effect  of  a  contest  ended. 

Says  section  twenty-two:  "The  right  to  sue  out  any  such 
attachment  may  be  contested ;  and  when  the  court  is  of  opinion 
that  it  was  issued  on  false  suggestions,  or  without  sufficient 
cause,  judgment  shall  be  entered  that  the  attachment  be  abated." 
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Section  six,  chapter  one  hundred  and  forty-eight,  simply  gives 
the  right  to  the  defendant  to  make  this  "contest"  in  vacation, 
without  waiting  for  a  term  of  court;  and  whenever  he  makes 
it  he  can  have  a  jury  empanelled  if  he  desire  it,  or  leave  the 
issue  of  fact  raised  to  be  determined  by  the  judge,  according 
to  his  (the  defendant's)  preference. 

It  is  urged  that  when  the  contest  is  made  in  vacation  the 
judgment  entered  is  simply  interlocutory,  and  that  thereafter, 
when  term  time  comes,  the  court  may  reopen  the  question  which 
it  has  determined ;  call  again  for  the  witnesses,  and  go  again 
through  the  trial.     No  authority  is  cited  for  this  view. 

The  judgment  of  the  circuit  court,  rendered  in  vacation  in 
these  cases,  determined  but  one  fact  applicable  to  each  of  them — 
i.  e.,  that  the  defendant  below,  "the  said  Thomas  Dunlap,  intended 
to  remove  his  eflfects  out  of  this  state,  so  that  there  will  proba- 
bly not  be  therein  sufficient  effects  of  the  said  Thomas  Dunlap 
to  satisfy  the  claims  of  the  plaintiff,"  as  set  forth  in  the  affida- 
vits of  the  plaintiffs.  When  the  motion  of  Dunlap  was  made 
to  quash  the  attachments,  the  only  question  that  was,  or  could 
be,  considered  by  the  court  was,  whether  or  not  these  suggestions 
were  true  or  false ;  and  the  burden  of  proof  was  on  the  plaintiffs, 
Dillard  &  McCorkle  and  Karn  &  Hickson,  to  establish  their 
verity.  This  they  did,  and,  ^'upon  the  examination  of  witneaseSy* 
as  stated  in  the  judgment  of  the  court,  it  was  so  ruled  and 
adjudicated. 

It  remained  to  be  determined  by  the  court,  in  term,  whether 
or  not  the  claims  of  the  plaintiffs  were  valid.  They  were  evi- 
denced by  negotiable  notes  of  Dunlap.  Not  disputing  these 
notes  in  any  particular,  the  defendant,  Dunlap,  renewed  his 
motion  to  quash  the  attachments  in  the  form  of  a  plea,  alleging 
and  saying  that  "he,  the  said  defendant,  Dunlap,  did  not  intend 
to  remove  his  effects  out  of  the  state  of  Virginia,  so  that  there 
would  not  probably  be  therein  effects  of  the  said  Dunlap  suffi- 
cient to  satisfy  the  claim  of  the  plaintiffs  when  judgment  is 
obtained  therefor,  should  only  the  ordinary  process  of  law  be 
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used  to  obtain  such  judgment,  and  of  this  he  puts  himself  on 
the  country." 

Thus  it  will  be  seen  that  the  only  fact  brought  in  issue  by 
the  plea  was  the  predetermined  fact  which  had  been  investi- 
gated by  the  court,  with  witnesses  to  enlighten  its  judgment. 
And  the  vain  argument  is  made  that  it  was  error  in  the  court 
not  to  listen  to  the  twice-told  tale,  and  not  to  try  over  again 
the  issue  that  it  had  solemnly  heard  and  settled. 

Once,  and  once  only,  can  any  issue  of  fact  be  tried  in  any  of 
the  tribunals  of  the  common  law,  whether  they  be  courts  of  law 
or  courts  of  equity,  unless,  on  proper  grounds  a  new  trial  be 
granted.     This  is  a  fundamental  principle. 

We  challenge  and  defy  the  production  of  any  precedent  to  the 
contrary.  To  hold  otherwise  is  to  reflect  upon  the  administra- 
tion of  justice,  and  to  deride  the  courts,  upon  the  presumption 
that  they  commit  error ;  reverse  the  presumption  in  favor  of  judi- 
cial proceedings  contained  in  the  maxim,  ^^  omnia  prccsumuntur 
•aolemniter  et  rite  esse  acta*';  encourage  litigation,  and  vex  the 
litigant  by  repeated  trials  and  costs,  and  violate  the  simplest 
And  most  obvious  rules  of  common  sense,  propriety  and  justice, 
■embodied  in  the  maxims,  ^^  Nemo  debet  bis  vexari  pro  una  et 
eadem  causa;  res  judicata  pro  veritate  accipitur^''  and  "interest 
Reipublicce  ut  sit  finis  litium,''  See  Broom's  Legal  Maxims,  249, 
250,  252  and  256,  and  authorities  there  cited ;  Schlemmer  v. 
Myerstein,  19  Howard  P.  R.  412;  Drake  on  Attachments,  406  a. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  to  be  passed  on  is  the  exception  to  the 
ruling  of  the  court  in  refusing  to  allow  the  defendant  to  contest 
the  right  to  sue  out  the  attachment,  upon  the  trial  of  the  case, 
upon  the  ground  that  the  question  had  been  adjudicated  by  the 
court  in  the  vacation  order  refusing  to  quash  the  attachment. 

The  question  is,  what  is  the  construction  and  force  to  be  given 
to  the  amendment  to  the  sixth  section  enacted  by  the  general 
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assembly  in  1866,  to  be  found  in  the  Acts  of  1865-6,  page  one 
hundred  and  seventy,  which  is  as  follows: 

"  The  judge  of  the  circuit  court  to  which  any  attachment  may 
be  made  returnable,  or  any  other  circuit  court  judge,  may,  in 
vacation,  upon  ten  days'  notice  to  the  attaching  creditor,  hear 
testimony  upon  the  question,  and  if  of  opinion  that  the  attach- 
ment was  sued  out  without  sufficient  cause,  may  quash  or  dis- 
miss the  attachment/'  This  is  added  as  an  amendment  to  the 
sixth  section,  which  otherwise  provides  to  whom  the  attach- 
ment shall  be  directed  and  where  returnable ;  the  following 
section,  provides  how  the  attachment  shall  be  executed,  the 
eighth  and  ninth  sections  following  provide  for  the  details  as  to 
executing  and  seizing  the  property. 

The  twenty-first  and  twenty-second  sections  provide,  what 
defense,  and  by  whom  defense  may  be  made.  The  twenty- 
second  section  providing  for  the  trial  of  the  case,  declares,  "The 
right  to  sue  out  any  such  attachment  may  be  contested ;  and 
when  the  court  is  of  opinion  that  it  was  issued  on  false  sugges- 
tions, or  without  sufficient  cause,  judgment  shall  be  entered  that 
the  attachment  be  abated;  when  the  attachment  is  properly 
sued  out,  and  the  case  heard,  upon  its  merits,  if  the  court  be  of 
opinion  that  the  claim  is  not  established  final  judgment  shall 
be  given  for  the  defendant.  In  either  case,  he  shall  recover  his 
costs,  and  there  shall  be  an  order  for  the  restoration  to  him  of 
the  attached  eflfects." 

The  twenty-third  section  and  others  following,  provide  for 
such  cases  as  judgment  is  for  the  plaintiff  at  the  trial. 

Before  the  act  of  1866,  when  an  attachment  had  been  sued  out 
before  a  justice  of  the  peace,  however  unreasonable  or  unfounded 
the  claim  of  the  attaching  creditor,  that  the  debtor  was  remov- 
ing his  property,  or  intending  to  remove  his  property  out  of  the 
state,  the  attached  effects  were  obliged  to  remain  tied  up  in  the 
hands  of  the  sheriff  until  the  trial  in  court,  which,  in  many  in- 
stances, might  be  long  delayed,  unless  the  debtor  gave  a  replevy 
bond  with  security. 
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That  this  might  and  did  often  work  hardship  and  injustice, 
experience  soon  showed  plainly  enough ;  the  legislature,  with- 
out amending  the  sections  concerning  Jinal  trial  and  judgment, 
amended  the  section  providing  for  the  direction  and  return  of 
the  attachment  so  that,  though  returned  to  the  court  in  term  or 
some  rule  day  thereof,  there  should  be  a  speedy  method  by 
which  obvious  and  patent  injustice  might  be  remedied,  and  the 
right  was  given,  upon  ten  days*  notice,  to  apply  to  the  judge  of 
that  court  to  which  the  attachment  was  to  be  returned,  or  some 
other  circuit  judge  in  vacation,  who  was  granted  the  power 
therein  given.  And  what  was  that?  to  hear  evidence,  and  if  of 
opinion  that  the  attachment  was  sued  out  without  sufficient 
cause,  to  quash  or  dismiss  the  ai^tachment,  and  if  not  of  such 
opinion,  do  what?  The  sole  power  is  granted  to  dismiss  the 
extraordinary  remedy  sought,  and  leave  the  plaintiff  to  the 
ordinary  remedy  provided  by  law  for  the  collection  of  his  debt. 
But  however  great  the  apparent  urgency  of  the  plaintiff's  case, 
whatever  gravity  might  surround  the  situation,  the  said  judge 
in  vacation  could  do  nothing  for  the  plaintiff  except  refuse  to 
interfere.  If  he  shall  be  of  opinion  that  the  attachment  was 
sued  out  without  sufficient  cause,  he  may  quash  it;  if  he  is  not 
of  that  opinion,  he  leaves  the  whole  subject  to  the  action  of  the 
court  at  its  next  session,  to  be  then  tried  under  the  twenty- 
second  section,  which  provides  that  the  right  to  sue  out  any 
such  attachment  may  be  contested,  and  when  the  court  is  of 
opinion  that  it  was  issued  on  false  suggestions  or  without  suffi- 
cient cause,  judgment  shall  be  entered  that  the  attachment  be 
abated.  When  the  attachment  is  properly  sued  out  and  the 
case  heard  upon  its  merits,  if  the  court  be  of  opinion  that  the 
claim  of  the  plaintiff  is  not  established,  final  judgment  shall  be 
given  for  the  defendant.  In  either  case,  he  shall  recover  his 
costs,  and  there  shall  be  an  order  for  the  restoration  to  him  of 
the  attached  effects. 

In  the  sixth  section  there  is  no  direction  as  to  the  restoration 
of  the  attached  effects,  and  it  may  be  observed  that  this  pro- 
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vision  of  the  sixth  section  is  placed  in  the  law  in  advance  of  any 
provision  for  the  execution  of  the  attachment,  or  its  levy  upon 
or  seizure  of  any  property  in  the  contemplation  of  the  law  as 
soon  as  the  attachment  was  sued  out,  the  defendant  should  have 
a  summary  way  open  to  him  for  relief,  equally  speedy  and  sum- 
mary, as  the  remedy  itself  is  as  to  the  plaintiff.  The  defendant 
may  then  ask,  before  he  has  been  put  to  further  annoyance,  that 
the  attachment,  if  purely  vexatious,  that  is,  is  sued  out  without 
sufficient  cause,  may  be  quashed  or  dismissed.  If  he  has  a  plain 
and  clear  defence  the  matter  ends  at  once,  but  if  his  motion  is 
overruled,  he  goes  to  court,  how  ?  To  have  his  case  tried  under 
the  attfikjhment  law,  under  the  twenty-second  section,  and  that 
authorizes  him  to  contest  the  suing  out  of  the  attachment. 

The  summary  remedy  in  vacation  could  not  have  been  in- 
tended to  supersede  the  trial,  in  any  respect,  which  was  to  be 
had  in  court,  except  in  so  far  as  it  expressly  gives  the  power  to 
the  judge  to  dismiss  the  attachment.  That  it  was  not  intended 
to  supersede  the  trial,  is  evident  when  we  observe  that  it  does 
not  give  the  judge  in  vacation  any  authority  to  grant  relief  to 
the  plaintiff.  The  parties  in  such  a  case  would  be  entitled  to  a 
jury  to  try  the  questions  involved  therein ;  a  motion  before  a 
judge,  in  vacation,  any  judge  of  any  circuit  court,  might,  under 
some  circumstances,  preclude  a  jury ;  we  think  the  law  could  not 
have  intended  to  supersede  the  trial  of  the  case  by  this  vacation 
motion  and  order,  further  than  in  the  limited  sense  hereinbefore 
stated.  The  provision  in  the  sixth  section  is  not  in  conflict  with 
any  other  provision  of  the  law,  and  does  not  repeal  any  other 
provision,  and  the  provisions  of  the  law  providing  for  the  trial 
of  the  case  remain  in  full  force  when  the  trial  comes  on. 

In  the  case  of  Talbot  v.  Fierce,  decided  by  the  court  of  appeals 
of  Kentucky,  in  the  year  1853,  and  reported  in  14th  Ben.  Mon- 
roe's Reports,  the  court  had  this  case  before  it  in  the  same  form 
in  which  it  comes  up  in  this  court  in  this  case,  when  Judge 
Marshall,  delivering  the  unanimous  opinion  of  that  court,  said : 
"It  is  sufficient  to  say  that  in  whatever  stage  of  the  proceeding 
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it  becomes  important  to  determine  whether  the  facts  upon  which 
the  attachment  rest^  are  true  or  false,  the  denial  of  the  defendant 
in  his  answer  will  throw  the  burden  of  proof  on  the  party  sus- 
taining the  attachment." 

"We  add/'  says  Judge  Marshall,  "that  in  our  opinion 
the  circuit  court,  notwithstanding  its  refusal  to  discharge  an 
attachment  on  motion,  may,  without  additional  evidence,  dis- 
charge it  on  final  hearing;  and  this  court  has  a  right  to  revise 
and  reverse,  or  affirm  the  final  judgment,  discharging  or  en- 
forcing the  attachment." 

And  we  are  of  opinion  the  circuit  court  erred  in  overruling 
the  motion  of  the  defendant  at  the  trial,  to  be  allowed  to  con- 
test the  attachment  on  the  ground  that  it  had  been  sued  out  upon 
false  suggestions  and  without  sufficient  cause,  in  whatever 
proper  form  it  was  made,  whether  by  plea  or  otherwise,  it  was 
a  plain  statutory  right  of  which  the  court  had  no  power  to  de- 
prive the  defendant. 

We  are  further  of  opinion  that  the  court  erred  in  requiring 
the  iron  ore  levied  on  in  the  suit,  to  be  removed  to  Amherst 
Courthouse,  in  its  delivery  to  the  sheriflF.  The  time  and  place 
to  be  fixed  by  the  court  in  its  judgment  should  be  reasonable, 
and  it  is  error  for  the  court  to  prescribe  an  impossible  delivery 
as  to  place  and  time,  in  order  to  compel  a  forfeiture  of  the  forth- 
coming bond. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  judg- 
ment of  the  circuit  court  complained  of  is  erroneous,  and  must 
be  reversed  and  annulled,  and  the  cause  remanded  to  the  said  cir- 
cuit court  for  a  trial  to  be  had  therein  in  accordance  with  the 
foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the  said  circuit  court  of 
Amherst  county. 

The  judgment  is  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
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court  haying  maturely  considered  the  transcript  of  the  judgment 
aforesaid  and  the  arguments  of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record,  that  the  circuit  court 
erred  in  refusing  to  allow  the  defendant  to  file  his  plea  at  the 
trial  and  contest  the  suing  out  of  the  attachment,  upon  the 
ground  that  it  was  issued  iipon  false  suggestions  and  without 
suflScient  cause,  notwithstanding  the  vacation  order  of  the  judge 
therein,  and  in  rendering  judgment  against  the  defendant,  the 
plaintiff  in  error.  It  is,  therefore,  considered  by  the  court  that 
the  said  judgment  be  reversed  and  annulled,  with  costs  in  favor 
of  the  appellant,  and  the  defendant  be  granted  a  new  trial. 

JUBGliENTS    REVERSED. 


Vol.  Lxxvn — 108 
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ACCOMPLICES. 
An  accomplice,  not  convicted  of  an  infamous  offence,  is  ordinarily  a  com- 
petent witness ;  and  no  person,  not  jointly  tried  with  defendant,  is 
incompetent  by  reason  of  interest.    Oliver  v.  Com'th,  590. 

ACCOUNT.  .       * 

Equity  jurisdiction  and  relief. — The  jurisdiction  of  courts  of  equity  in 
matters  of  account,  is  among  the  most  comprehensive  they  have  as- 
sumed. Matters  of  account  are/^r  se  within  the  scope  of  their  juris- 
diction. They  have  concurrent  jurisdiction  therein  with  courts  of 
law ;  but  the  difficulty  of  proceeding  in  the  latler,  and  the  convenience 
of  proceeding  in  the  former,  where  a  discovery  may  be  had  on  the 
defendant's  oath,  where  a  multiplicity  of  suits  will  be  avoided,  and 
where  fraud,  accident,  or  mistake  is  connected  with  the  subject,  causes 
them  to  be  most  commonly  resorted  to.      Tillar  v.  Cook  and  als^  477. 

ACKNOWLEDGMENT. 

Certified  acknowledgment  is  not  inconsistent  with  prior  delivery,  and  is 
not  sufficient  to  overcome  the  presumption.    Raines  v.  Walker,  92. 

ADJOURNMENT. 

1.  Criminal  Practice — Adjournment  and  examinations— Review. — All 

questions  concerning  the  adjournment  of  the  court  and  the  examina- 
tion of  witnesses  lie  peculiarly  within  the  discretion  of  the  trial-court, 
subject,  however,  to  review  as  in  other  cases.     Taylor  v.  ComHh,  692. 

2.  Idem— Adjournment  to  Procure  attendance  of  witness. — Where  accused 

made  strong  effort  to  prove  alibi,  and  commonwealth  had  introduced 
all  its  evidence,  and  that  for  defence  had  been  concluded,  it  was  not 
improper  for  the  court  to  adjourn  from  3  o'clock  P.  M.  until  10  o'clock 
A  M.  next  day,  to  allow  commonwealth  time  to  procure  the  attendance 
of  witnesses  to  rebut  the  evidence  of  alibi.    Idem. 

AMENDMENTS. 
Sheriffs— ^^/«r«w.— Having  made  return  on  an  execution  and  on  that 
return,  in  part,  a  decree  having  been  entered,  in  subsequent  proceed- 
ings against  him  and  his  sureties,  the  sheriff  will  not  be  permitted  to 
amend  his  return,  .so  as  to  explain  it  away  and  enable  his  sureties  to 
escape  liability  for  his  default.     Carr  <Sf  als.  v.  Meade  df  als.,  142. 
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AMOTION. 
Sheriffs — Second  office —  Vacancy, — The  sheriff's  acceptance  of  a  second 
office  actually  vacates  the  sheriffalty.  And  no  judgment  of  amotion 
is  necessary  where  an  office  has  been  forfeited  by  removal  or  by  the 
acceptance  of  an  incompatible  office.  When  the  office  of  sheriff  is 
thus  made  vacant,  it  becomes  the  duty  of  the  county  court  judge  to 
fill  the  vacancy  in  the  mode  prescribed  by  law.  Shelly  Judge,  v.  Cous- 
ins (Sf  als.,  328. 

APPEALS. 

1.  To  compel  judge  to  certify  evidence  mandamus  lies,  but  his  refusal  is 

error  reviewable  in  appellate  court  on  complaint  of  party  injured. 
To  deny  certificate  of  evidence,  is  to  deny  suitor  his  right  of  appeal. 
Powell  V.  Tarry' s  Adm'or,  250. 

2.  Appellate  Court— /^/r^/  appeal—Second  appeal.—lX  is  a  settled  rule 

that  decrees  of  the  court  of  appeals  on  questions  decided  by  the  court ' 
below  are  conclusive,  and  on  second  appeal  these  questions  cannot 
again  be  raised.    N,  K  Z.  Ins.  Co.  v.  Clemmitl  and  Wife,  366. 

3.  Discretion. — The  purpose  and  effect  of  the  change  by  the  legislature 

by  its  act  of  March  6,  1882,  of  the  word  '' shall''  to  the  word  *'may," 
was  to  conform  the  act  of  March  3,  1880,  so  amended,  to  the  law  in 
this  respect,  when  the  case  of  French  v.  Noel,  22  Gratt.  454,  was 
decided,  and  so  to  leave  it  discretionary  with  county  courts  to  grant 
or  refuse  such  licenses.  This,  however,  is  a  sound  legal  discretion,  sub- 
ject to  the  appeal  specifically  allowed  by  the  statute  to  the  applicant. 
Ailstock  V.  Page,  386. 

4.  Applicant— Contestant. — Before  these  acts  of  1880  and  1882,  there  was 

from  the  decisions  of  the  county  courts  granting  or  refusing  licenses 
to  sell  liquor,  under  Yeager's  Case,  11  Gratt.  655,  and  French  v.  Noel^ 
supra,  no  appeal  allowed  either  applicant  or  contestant.  Those  acts 
give  to  the  applicant  an  appeal  to  the  circuit  court  only.  The  failure 
to  give  an  appeal  to  others,  must  be  construed  as  conclusive  evidence 
of  a  purpose  to  withhold  the  right  of  appeal  from  all  but  the  appli- 
cant, and  the  contestant  has  no  appeal  whatever.    Idem. 

5.  Appeal  of  right— Writ  of  error.— 'Yo  applicant  denied  liquor  license, 

by  the  act  of  March  6,  1882,  there  is  given  an  appeal  of  right  to  the 
circuit  court.  Under  Code  1873,  ch.  178,  \  2,  he  may,  upon  bill  of  ex- 
ceptions taken  at  the  trial,  apply  to  the  circuit  court  for  a  writ  of  error 
and  supersedeas.  Of  his  two  remedies  he  may  resort  to  either.  And 
if  the  circuit  court  also  erroneously  refuse  the  license,  its  decision  is 
reviewable  by  this  court  upon  appeal,  or  writ  of  error  and  supersedeas, 
as  in  other  cases.    Ex  parte  Lester,  663. 

6.  Applicant^  Contestant. —The  applicant  is  a  party  directly  in  interest  in 

the  decision  refusing  the  license,  and  comes  within  the  letter  of  Code 
1873,  ch.  178,  I  2.    Not  so  with  contestant.    Idem. 
For  case  illustrative,  see  Idem. 
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APPEALS  (coniinued) 

7.  Appellate  Jurisdiction— C(WM/r»^AV>«  0/ statutes, --FindX  decree  ren- 

dered 30th  November,  1880.  Record  for  appeal  presented  28th  No- 
vember, 1881,  to  a  judge  of  this  court.  The  judge  endorsed  that  fact 
the  same  day  on  the  record,  and  24th  April,  1882,  he  also  endorsed 
thereon  that  he  declined  to  act,  because  record  was  unaccompanied  by 
a  petition.  His  official  term  expiring  31st  December,  1882,  record 
went  into  the  hands  of  his  successors.  Record  was  endorsed,  "  appeal 
allowed  *'  by  one  of  those  successors  on  8th  January,  1883,  and  was 
delivered  to  the  clerk  on  the  next  day,  and  the  bond  was  given  on  the 
30th.  It  appears  not  when  the  petition  was  put  in  the  record. 
Held: 

The  time  during  which  the  first  judge  held  the  record  must  be  ex- 
cluded from  the  computation  of  the  two  years  of  limitation  for 
appeals  under  Code  1873,  chapter  178,  section  17,  as  amended  by 
chapter  42,  page  30,  Acts  i876-'7.  The  statute  ceased  to  run  on 
the  endorsement  by  the  first  judge  of  his  receipt  of  the  record. 
This  court  hath  jurisdiction  of  the  appeal.  Frazier  v.  Frazier 
and  als.,  775. 

8.  Appellate  Covrt— Decisions. — Decision  of  such  court  upon  a  ques- 

tion decided  by  the  court  below,  is  final  and  irreversible ;  and  upon  a 
second  appeal  in  the  cause,  the  question  decided  upon  the  first  appeal 
cannot  be  reversed,  and  such  decision  is  alike  conclusive  whether  the 
decree  appealed  from  was  final  or  interlocutory.  Millet's  Adm*r  v. 
Cook's  Adm^rs,  806. 

APPELLATE  COURT. 

T.  Jurisdiction — Case  at  bar. — B.  has  judgment  against  M.  for  $1,689.99. 
M.  has  only  one  tract  of  land,  containing  eighteen  and  a  quarter  acres, 
and  worth  I91.25.  After  the  judgment  M.  makes  his  deed,  setting 
apart  this  land  as  his  homestead.  The  bond,  whereon  the  judgment 
was  founded,  contained  no  waiver  of  homestead,  and  was  not  for  the 
price  of  this  land.  Then  M.  conveyed  this  and  for  value  to  P.  B. 
brought  his  bill  in  chancery  to  enforce  the  lien  of  his  judgment  on  this 
land.    Court  below  dismissed  the  bill.    On  appeal ; 

Held: 

1.  To  give  this  court  jurisdiction  of  this  case,  under  constitution, 

article  six,  section  two,  "  the  matter  in  controversy"—"  that  for 
which  the  suit  is  brought" — "the  subject  of  the  litigation,  and 
upon  which  the  issue  is  joined,"  must  be  either  of  the  value  of 
I500,  exclusive  of  costs,  or  "  concerning  the  title  or  boundaries 
of  land." 

2.  Here  the  suit  was  brought  to  enforce  the  lien  of  the  judgment  upon 

the  eighteen  and  a  quarter  acres  owned  by  M.  at  the  recovery  of 
the  judgment,  but  subsequently  conveyed  to  P.  The  whole  aim, 
object  and  scope  of  the  suit  is  the  value  of  the  land,  by  payment 
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APPELLATE  COURT  {cotUinued) 

whereof  P.  may  discharge  the  land  from  the  judgment    Its  value, 
ascertained  by  the  proceedings  in  the  cause,  i^  less  than  $500. 

3.  The  matter  in  controversy,  as  concerns  the  appellate  jurisdiction  of 

this  court,  is  the  value  of  the  land,  and  that  being  less  than  $500, 
this  court  has  no  jurisdiction. 

4.  This  is  not  a  suit/<?r  the  land,  and  no  such  controversy  "concern- 

ing the  title  or  boundaries  of  land,"  as  would  give  this  court 
jurisdiction,  can  arise.    Buckner  v.  Metz,  107. 

2.  Practice  at  Common  X^kv^ —Exceptions. — Unless  by  record  it  appears 

that  points  decided  by  court  below  were  saved  before  jury  retired, 
they  cannot  be  reviewed  by  appellate  court.  But  bill  of  exceptions 
may  be  prepared  and  signed  at  any  time  during  the  term.  Powell  v. 
Tarry' s  Adrn'r,  250. 

3.  Instructions. — Unless  the  evidence  is  before  appellate  court,  it  cannot 

pass  on  instructions  given  or  refused.    Idemt  250 

4.  First  appeal—Second  appeal. — It  is  a  settled  rule  that  decrees  of  the 

court  of  appeals,  on  questions  decided  by  the  court  below,  are  con- 
clusive, and  on  second  appeal  these  questions  cannot  again  be  raised. 
N.  r.  L.  I.  Co.  V.  Clemmitt  dr*  Wife,  366. 

5.  Decisions  final. — Decree  of  such  court  upon  questions  raised  by  court 

below  is  final  and  irreversible.  Upon  second  appeal,  questions  de- 
cided by  the  first  cannot  be  reversed.  Its  decision  is  not  only  final  as 
to  the  decree  appealed  from,  but  also  as  to  all  prior  orders  and 
decrees  in  the  cause  between  the  appellants  and  appellees.  But  this 
rule  has,  of  course,  no  application  where  a  different  question  arises, 
or  the  same  question  arises  between  different  parties.  Frazierv.  Fra- 
zier  <Sf  als.,  775. 

6.  Decisions. — Decision  of  appellate  court  upon  a  question  decided  by  the 

court  below,  is  final  and  irreversible;  and  upon  a  second  appeal 
in  the  cause,  the  question  decided  upon  the  first  appeal  cannot  be 
reversed,  and  such  decision  is  alike  conclusive  whether  the  decree 
appealed  from  was  final  or  interlocutory.  Miller's  Adm'r  v.  Cook*s 
Adtn'rs,  806. 

APPROVERS. 
The  doctrine  of  "  approvement^^  was  never  the  law  of  this  state.    Case  at 
bar  does  not  come  within  that  doctrine.     Oliver  v.  ConCth^  590. 
ASSIGNOR— ASSIGNEE. 
Declarations  of  assignor  after  assignment  are  inadmissible  in  evidence 
against  his  assignee.    Barbour  v.  Duncanson,  76. 
ATTACHMENTS. 
I.  Attachments  in  '^q}3\i\ —Service  out  of  the  state. — Under  Code  1873, 
ch.  148,  \  27,  defendants  in  foreign  attachment  may  appear  pending 
the  suit,  tender  security  for  costs  and  have  it  reheard.    The  exception 
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ATTACHMENTS  (continued) 

of  a  defendant  served  with  a  copy  of  the  attachment^  or  with  process 
in  the  suit,  does  not  refer  to  a  service  thereof  outside  the  proceedings 
in  the  suit  or  outside  the  state.  And  such  service  can  have  no  greater 
effect  than  an  order  of  publication  duly  posted  and  published.  Vide 
Anderson  v.  Johnson,  32  Gratt.  558.  This  rule  applies  to  acknowledg- 
ments of  such  services  made  outside  the  state.  Smith  (Sf  fVtmsatt  v. 
Chilton,  Assignee,  535. 

2.  Idem — Idem—Case  at  bar. — In  1878,  C.  sued  out  foreign  attachments 

against  S.  &  W.,  non-residents,  and  L.,  home  defendant.  The  original 
summons  was  served  on  L.,  and  as  to  S.  &  W.,  was  returned  "  S.  &  W., 
non-residents."  After  the  return  day  another  summons  was  returned 
endorsed,  **  hereby  we  acknowledge  legal  service  of  the  within,"  which 
acknowledgment  was  made  in  the  District  of  Columbia.  In  1879,  sale 
of  the  attached  effects  was  decreed.  In  1880,  before  the  decree  was 
executed,  S.  &  W.  appeared  and  petitioned  that  the  cause  be  reheard. 
The  circuit  court  dismissed  the  petitions. 
Held: 

1.  The  acknowledgment  by  S.  &  W.  of  legal  service  within  th^ Dis- 

trict of  Columbia  must  be  treated  as  equivalent  to  an  order  of 
publication  duly  posted  and  published,  and  no  more. 

2.  Such  acknowledgment  did  not  give  the  court  jurisdiction  over  the 

persons  of  the  defendants  so  as  to  entitle  it  to  render  personal 
decrees  against  them,  but  it  had  the  effect  of  substituted  service 
under  Code  1873,  ch.  166,  {15,  and  brought  these  causes  within 
the  purview  of  \  27,  ch.  148,  Code  1873,  ^ind  entitled  the  defendants 
at  any  time  within  five  years  from  the  date  of  the  decree  to  have 
the  cause  reheard. 

3.  The  acknowledgment  of  the  service  more  than  sixty  days  before  the 

date  of  the  decrees  complained  of,  does  not  militate  against  the 
defendants'  right  to  have  the  causes  reheard.    Idem, 

3.  Vacation  order— Construction  of  statutes, — The  power  given  any  circuit 

judge  in  vacation,  under  the  act  of  28th  February,  1866,  amending 
Code  i86o,ch.  151,  \  6  (see  Code  1873,  ^'  148,  \  6),  to  quash  or  dismiss 
an  attachment,  conflicts  not  with  and  repeals  not  any  other  provision 
of  that  chapter,  and  was  intended  to  give  the  defendant  a  speedy  and 
'  summary  remedy  where  he  has  a  clear  defence ;  and  to  have  the  at- 
tachment quashed  or  dismissed  if,  in  the  opinion  of  the  judge,  it  was 
sued  out  without  sufficient  cause.  Dunlap  v.  Dillard  <Sf  McCorkle, 
847. 

4.  Idem— Idem,— TYiQ  judgment  in  vacation,  under  said  §  6,  refusing  to 

quash  or  dismiss  the  attachment,  is  not  final,  and  does  not  supersede 
the  defendant's  right  to  make  defense,  at  the  trial  in  term,  against  the 
attachment  in  any  respect,  under  ?§  21,  22  and  23  of  said  chapter. 
Idem, 
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ATTACHMENTS  (conHnued) 
5.  Order  for  delivery,— -The  court's  order  for  the  defendants*  delivery  of 
the  attached  and  replevied  property  to  the  sheriff,  should  be  reason- 
able as  to  the  time  and  place  of  such  delivery.    Idem. 

ATTORNEY-GENERAL'S  FEES. 
Construction  of  Statutes— A f/omey-GeneroTs  fees.— Act  approved 
March  12th,  1878,  Acts  iSyy-'S,  chapter  183,  section  two,  pag:e  174, 
providing  that  **the  attorney-general  shall  receive  a  salary  of  $2,500 
annually  for  his  services,  and  shall  not  be  entitled  to  any  further  com- 
pensation therefor,"  refers  to  salaries  payable  out  of  the  state  treasury, 
and  not  to  fees  taxed  in  the  costs  as  fees  of  attorneys  on  the  winning 
side  in  any  case,  under  Code,  chapter  181,  section  thirteen.  Than  v. 
Com'ih,  289. 
Idem — Fees  taxed, — The  laws  requiring  such  fees  to  be  taxed  for  the 
commonwealth  have  never  been  repealed  nor  amended,  and  the  losing 
suitor  has  them  to  pay,  whether  they  go  into  the  state  treasury  or  to 
the  attorney-general.  But  the  laws  requiring  such  fees  to  be  taxed  in 
the  costs  and  paid  to  said  attorney  are  also  unrepealed.    Idem, 

AUl5lTOR  OF  PUBLIC  ACCOUNTS 
City  Judge— •So/ao'- — The  fact  that  the  auditor  has  always  included  in 
his  estimates  and  reports  an  amount  sufficient  to  pay  that  judge's  sal- 
ary, and  that  the  legislature  has  always  appropriated  a  sum  in  gross 
for  the  **  officers  of  the  government,"  out  whereof  the  salary  has  al- 
ways been  paid,  is  evidence  of  the  treasurer's  disregard  of  the  act  of 
ist  April,  1873,  but  not  of  an  intention  on  the  part  of  the  legislature 
to  repeal  that  act.  The  auditor's  estimates  are  no  part  of  the  appro- 
priation acts  of  the  legislature.    HoUaday^  Judge,  v.  Auditor,  425. 

BILLS  OF  REVIEW. 

1.  Practice  in  Equity. — Bill  of  review  must  exhibit  the  proceedings  in 

the  cause  wherein  was  rendered  the  decree  sought  to  be  reviewed  ; 
and  if  the  decree  be  final,  must,  of  course,  be  filed  within  the  statu- 
tory period.  Code  1873,  ch.  175,  section  5.  Hatcher's  Per,  Reps.  v. 
Hatcher's  Heirs,  600. 

2.  Idem — New  matter, — ^When  founded  on  new  matter,  bills  of  review  can 

only  be  filed  by  leave  of  the  court,  and  must  be  supported  by  affidavit 
satisfying  the  court  that  the  new  matter  could  not,  by  reasonable  dili- 
gence, have  been  discovered  or  used  before  the  decree  was  rendered, 
and  that  such  matter  is  relevant  and  material,  and  such  that,  had  it 
been  before  the  court,  would  probably  have  occasioned  a  different 
decision.    Idem, 

3.  Idem — Case  at  bar, — The  new  matter  here  relied  on  as  the  foundation 

of  the  bill  of  review,  held  to  be  not  only  wholly  irrelevant  and  imma- 
terial, but  also  discoverable  by  ordinary  diligence,  if  not  actually 
known  prior  to  the  rendition  of  the  decrees  complained  of.    Idem, 
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BOARD  OF  EDUCATION. 

1.  SUUe  Board  of  Education. — Article  nine,  section  two  of  the  constitution, 

provides  for  a  board  of  education  composed  of  the  governor,  super- 
intendent of  public  instruction,  and  attorney -general,  and  prescribes 
its  duties ;  and  section  twelve  directs  that  the  general  assembly  shall 
make  all  needful  rules  and  regulations  to  carry  into  effect  the  public 
free  school  system  provided  for  by  this  article.    Kilpatrick  v.  Smithy 

347. 

2.  Duties, — Acts  1869-70,  chapter  259,  section  two,  declares  that  the  public 

free  school  system  shall  be  administered  by  a  board  of  education, 
a  superintendent  of  public  instruction,  county  superintendents  of 
schools,  and  district  school  trustees ;  and  section  seven  prescribes  the 
duties  of  the  board  of  education,  among  which  is  that  of  appointing 
and  removing  district  school  trustees,  until  otherwise  provided. 
Idem, 

3.  Districts — Trustees— Vacancies — City    Council—Acts  1 870-^7 1,  chap- 

ter 308,  section  three,  makes  each  city  ward  a  school  district ;  sec- 
tion seven  provides  that  all  vacancies  may  be  supplied  at  any  time 
within  sixty  days  after  occurrence,  by  the  city  council,  which  shall 
divide  the  trustees  into  three  classes,  to  hold  office,  one,  two  and  three 
years  respectively,  and  enacts  that,  "  should  the  city  council  in  any 
case  fail  to  act  within  the  time  prescribed,  it  shall  be  the  duty  of  the 
board  of  education  to  fill  the  vacancy  or  vacancies  without  further 
delay."    Idem. 

4.  Office — Injunction— Quo  warranto, — Where  title  to  office  is  the  point 

in  controversy,  the  remedy  is  not  by  injunction,  but  at  law,  by  infor- 
mation in  the  nature  of  quo  warranto.    Idem, 

5.  Case  at  Bar. — In  1870  the  board  of  education  appointed  E.  and  five 

others  trustees  for  the  city  of  Portsmouth — three  for  each  ward.  City 
council  failed  to  divide  them  into  three  classes.  They  continued  till 
June,  1882,  when  city  council  created  a  new  board  of  school  trustees. 
In  July,  1882,  the  board  of  education  appointed  K.  and  eleven  others 
school  trustees— three  for  each  ward,  the  wards  having  been  increased 
to  four— for  said  city,  who  duly  qualified,  organized,  and  entered  upon 
their  duties.  In  August,  1882,  E.  and  the  five  other  appointees  of  the 
city  council  obtained  from  the  judge  of  the  hustings  court  of  Ports- 
mouth an  injunction  inhibiting  K.  and  his  eleven  co-trustees  from 
acting  as  members  of  the  school  board  of  Portsmouth,  &c.  Defen- 
dants demurred  and  answered.  The  hustings  court  on  28th  Decem- 
ber, 1882,  hearing  the  cause  overruled  the  demurrer  and  perpetuated 
the  injunction.  On  appeal  to  this  court — 
Held: 

I.  As  this  case  involved  the  question  of  title  to  office,  injunction  was 

not  the  proper  remedy,  and  the  demurrer  to  the  bill  should  have 

been  sustained  and  the  bill  dismissed. 

Vol.  Lxxvn — 109 
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BOARD  OF  EDUCATION  (continued), 

2.  The  appointment  of  E.  and  his  ^ve,  associates  by  the  city  council 

was  without  authority  of  law  and  void. 

3.  The  appointment  of  K.  and  his  eleven  co-trustees  by  the  board  of 

education  was  pursuant  to  law,  and  is  valid.    Idem. 

6.  Origin— Power s.—Cons\.\t\M\on,  article  eight,  section  two,  constitutes 

the  governor,  attorney-general  and  superintendent  of  public  instruc- 
tion, a  board  of  education  for  the  state.  Act  approved  nth  July,  1870, 
(Code  1873,  chapter  78,  section  7,  clause  4,)  empowers  this  board  to 
appoint  and  remove  district  school  trustees  until  otherwise  provided ; 
and  applies  as  well  to  cities  and  towns  as  to  counties.  Childrey 
V.  Rady,  518. 

7.  District  school  trustees. —Vx'xQx  X.O  nth  January,  1877,  the  duty  of  ap- 

pointing and  removing  district  school  trustees  was  devolved  on  the 
state  board  of  education  by  Code  1873,  chapter  78,  section  7,  clause  4. 
McTeer\.  Caldwell,  596. 

8.  Idem — School  trustee  electoral  board. — By  Acts  1876- '77,  chapter  12, 

page  9,  clause  4,  section  7,  chapter  78,  Code  1873,  was  repealed,  and 
the  power  of  appointing  and  removing  district  school  trustees  was 
vested  in  a  "school  trustee  electoral  board,"  to  be  composed  of  the 
county  superintendent  of  schools,  the  county  judge,  and  the  attorney 
for  the  commonwealth  in  each  county.    Idem. 

9.  Evansham  school  district  is  not  a  city  of  the  first  or  second  class  men- 

tioned in  section  2,  chapter  79,  Code  1873,  b"t  >s  a  mere  school  district 
in  a  county,  or  a  separate  school  district,  such  as  is  contemplated  by 
the  act  approved  13th  February,  1877.  In  the  former  case  the  school 
trustees  of  that  district  must  be  appointed  by  the  "  school  trustee 
electoral  board"  of  Wythe  county ;  in  the  latter  case  the  school  trus- 
tees of  that  district  must  be  appointed  by  the  town  council  of  Wythe - 
ville.    Idem. 

BUILDING  ASSOCIATIONS. 

1.  Practice  in  Chancery — Par/t^j.— Where  suit  Is  brought  to  wind  up 

the  affairs  of  a  building  association  doing  business  under  the  laws  of 
this  state,  all  the  shareholders  should  be  made  parties.  If  any  have 
been  illegally  released,  their  liabilities  should  be  enforced.  Cason  v. 
Seldner  df  als.y  293. 

2.  Shareholder— Borrower. — When  shareholder  has  his  shares  redeemed, 

the  terms  of  his  contract  is  evidenced  by  his  bond  and  his  trust  deed 
given  to  secure  his  bond,  and  cannot  be  varied.  If  those  terms  be  to 
pay  monthly  instalments  and  interest  on  the  sum  borrowed,  and  he  is 
not  in  default,  he  cannot  be  required  to  pay  a  sum  in  solido.    Idem* 

3.  Monthly  payments — Dissolution. — Such  instalments  must  be  paid  as 

stipulated,  until  the  accumulated  fund  suffices  to  pay  the  sum  agjeed 
on  under  the  articles,  on  each  of  the  unredeemed  shares,  when  the 
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BUILDING  ASSOCIATIONS  {continued). 

association  ceases  to  exist,  unless  sooner  dbsolved  by  a  vote  of  the 
shareholders.  Idem, 
4.  Shareholder^Borrower— Obligation, — The  sum  advanced  shareholder 
is  no  part  of  his  debt.  His  obligation  is  to  pay,  in  lieu  of  the  sum 
advanced,  the  monthly  instalments  as  he  contracted,  and  no  more. 
Idem, 

BURGLARY. 
It  has  never  been  decided  in  this  state  that  the  possession  of  stolen  pro- 
perty is  even  prima  facie  evidence  of  guilt  in  cases  of  burglary  and 
house-breaking.  The  question  was  discussed,  but  not  decided,  in 
Walker^ s  Case,  28  Gratt.  969.  The  contrary  is  laid  down  by  several 
authorities.     TaHaferro  v.  ComHh^  411. 

CAVEAT  EMPTOR. 
Judicial  Sales. — In  Virginia  the  maxim  caveat  emptor  strictly  applies  to 
all  judicial  sales.    Objections  for  defect  in  title  must  be  made  before 
confirmation  of  report  of  sale.    Ordinarily,  objections  after  confirma- 
tion come  too  late.    Hickson  v.  Rucker^  135. 

CHANCERY  COURT  OF  RICHMOND. 

1.  Construction  of  statutes — Constitutional, — In  the  sense  of  the  acts  ap- 

proved 7th  April,  1870,  i8th  May,  1870,  and  ist  April,  1873,  that  court 
is  a  "city  court."  The  last,  providing  that  the  judges  of  the  city  and 
corporation  courts  of  this  commonwealth  shall  be  paid  out  of  the 
treasury  of  their  respective  corporations,  is  constitutional,  has  not 
been  repealecf,  and  applies  to  the  judge  of  the  chancery  court  of  the 
city  of  Richmond,  no  part  of  whose  salary  is  payable  out  of  the  state 
treasury.    Holladay,  Judge,  v.  Auditor,  425. 

2.  Idem, — The  nature  and  extent  of  the  jurisdiction  of  those  courts  is, 

of  itself,  no  criterion  whereby  to  determine  their  character  as  to 
whether  they  are  "state"  or  "city  courts."  The  constitution  itself 
determines  that.    Idem. 

3.  Statutes — Repeal  by  implication. — The  law  does  not  favor  repeal  by 

implication  unless  the  repugnance  is  quite  plain,  and  then  only  to  the 
extent  of  the  repugnance.    Idem. 

4.  City  ]VT>GK—Salary— Annual  estimates — Repeal. — The  fact  that  the 

auditor  has  always  included  in  his  estimates  and  reports  an  amount 
sufficient  to  pay  that  judge *s  salary,  and  that  the  legislature  has  always 
appropriated  a  sum  in  gross  for  the  "officers  of  the  government,"  out 
whereof  the  salary  has  always  been  paid,  is  evidence  of  the  treasurer's 
disregard  of  the  act  of  ist  April,  1873,  but  not  of  an  intention  on  the 
part  of  the  legislature  to  repeal  that  act.  The  auditor's  estimates  are 
no  part  of  the  appropriation  acts  of  the  legislature.    Idem. 

5.  Public  OFFiCERS—Services — Contracts.— It  has  been  decided  by  this 

court,  Loving  and  als  v.  The  Auditor,  76  Va.  Rep.  942,  that  the  ser- 
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CHANCERY  COURT  OF  RICHMOND  (canlinued). 

vices  rendered  by  public  officers  do  not  partake  of  the  nature  of  con- 
tracts, and  have  no  affinity  thereto.    Idem. 

CHARTERS. 

1.  Every  one  dealing  with  it  everywhere  must  notice  the  provisions  of  its 

charter  for  managing  and  controlling  its  affairs,  both  in  life  and  after 
dissolution.    Bockover  v.  Z.  Ass.  of  America^  85. 

2.  Construction  of  charters. — It  is  a  well  settled  rule  of  construction  of 

legislative  grants  to  public  or  private  corporations,  that  they  can  ex- 
ercise only  such  powers  as  are  conferred  expressly  or  impliedly  by 
the  act,  and  that  in  all  cases  of  ambiguity,  the  doubts  shall  be  resolved 
in  favor  of  the  public.    Roper  v.  Mc  Whorter,  214. 

3.  Franchises  in  this  state  have  always  been  granted  with  a  view  to  sub- 

serve the  public,  and  are  deemed  public  trusts,  to  be  regulated  and 
managed  by  the  legislature  through  its  different  agents.    Idem. 

4.  Alienation  of  franchises. — Without  legislative  authority  corporations 

cannot  lease  or  alien  any  franchise  necessary  to  perform  its  obligations 
and  duties  to  the  state.    Idem. 

5.  Ban  k  Stock — Lien  of  bank —  Charter  ^Assignee —  Ca^e  at  bar. — Charter 

of  bank  incorporated  in  1870,  provided  that  **  the  bank  shall  have  a 
lien  prior  to  all  others  upon  any  stock  held  by  a  stockholder  for  any 
debt  of  said  stockholder  to  said  bank."  The  stock  certificates  con- 
tained no  notice  of  this  lien,  but*  declared  that  they  were  "  transferable 
only  on  the  books  of  the  bank,  in  person,  or  by  attorney,  on  the  sur- 
render of  the  certificate."  A  stockholder,  J.,  indebted  to  the  bank, 
borrowed  money  from  a  third  person,  and  gave  him  the  certificate  as 
collateral,  with  power  of  attorney  to  transfer  the  stock.  J.  became 
bankrupt,  and  then  lender  applied  to  the  bank  to  transfer  the  stock. 
Bank  refused  so  to  do,  until  paid  its  debt  due  from  J. 

Held  : 

1.  The  act  of  1870,  Acts  1869-70,  page  488,  incorporating  this  bank, 

superseded  the  general  law  as  to  chartered  companies,  providing 
for  the  transfer  of  stock,  and  gave  the  bank  the  prior  lien  for  any 
debt  due  it  from  a  stockholder,  on  his  stock ;  which  lien  was  not 
waived  by  leaving  the  certificates  outstanding. 

2.  In  this  case  the  lien  of  the  bank  upon  the  stock,  was,  under  its 

charter,  paramount  to  that  of  the  lender  to  J.,  and  the  bank  had 
the  right  to  be  first  satisfied  before  transferring  the  stock  to  the 
lender.  If  lender  chose  to  hold  the  stock,  he  held  subject  to  the 
bank's  lien. 

3.  Persons  dealing  with  a  corporation  must  take  notice  of,  and  are 

effected  by  the  provisions  contained  in  its  charter.  Bohmer  <Sf 
Osterloh  v.  City  Bank,  445. 
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CIRCUIT  COURT. 

County  Judge — Prohibition,— hi^  the  law  makes  it  the  duty  of  the  county 
court  judge  to  fill  the  vacancy  in  the  sheriffalty,  the  circuit  court  has 
no  authority  to  issue  a  writ  of  prohibition  to  restrain  this  exercise  of 
his  jurisdiction.  If  he  exercises  it  erroneously,  the  remedy  is  by  ap- 
peal. Prohibition  lies  only  in  case  of  transcending  jurisdiction.  This 
court  has  ever  discouraged  the  employment  of  a  writ  of  prohibition 
as  a  process  to  correct  the  errors  of  inferior  tribunals,  and  thus  usurp 
the  functions  of  the  writ  of  error.    Shelly  Judge ^  v.  Cousins,  328. 

COMMISSIONERS. 

Personal  REPRBSKTATATivusSpecial  commissioners, —Where  in  suit  to 
settle  estate  and  distribute  same,  one,  who  is  already  the  administrator, 
is  appointed  special  commissioner  to  collect  and  pay  over  the  several 
sums  assessed  for  owelty  of  partition,  that  one  cannot  be  held  liable  as 
such  administrator  for  default  in  the  duties  prescribed  for  him  as  such 
special  commissioner.    Dillard's  Adm'r  v.  Dillard  and  als.,  820. 

COMMISSIONER  OF  AGRICULTURE. 

1.  Tfl^^.— Chapter  249,  Acts  i876-*7,  establishing  the  department  of  agri- 

culture and  empowering  the  commissioner  of  agriculture  to  make  all 
necessary  rules  and  regulations  for  carrying  out  the  intentions  of  the 
act,  does  not  authorize  him  to  levy  a  tax  upon  manufacturers  and 
sellers  of  fertilizers  for  the  purpose  of  raising  money  for  the  use  of 
the  department,  in  the  shape  of  the  charge  on  tags,  as  required  by 
Rule  No.  2,  or  of  any  charge  on  such  tags.  Blanton,  ComV  v.  S,  F, 
Company,  335. 

2.  Tags  without  charge.— But  the  commissioner  hath  power  to  enforce  the 

use  of  a  tag  to  be  attached  to  each  package  of  fertilizer,  showing 
that  the  same  is  registered  in  the  department,  without  any  charge 
therefor.    Idem. 

CONFEDERATE  SECURITIES. 
I.  Executors— Z^^ao' — Investment— Life  tenant— Refunding  bond— Case 
at  ^tzr.— Executor  fully  administers  testator's  estate,  and  in  i860  had 
funds  to  pay  the  legacies,  one  being  of  $2,000,  to  S.,  an  infant,  remain- 
der to  C,  in  event  S.  died  before  marriage  and  without  heirs  of  his 
body.  From  i860  till  S.  was  of  age,  there  was  no  one  authorized  to 
receive  it.  In  1863,  executor,  by  an  ex  parte  order  of  court,  invested 
the  amount  of  the  legacy  in  Confederate  bonds,  and  delivered  them 
to  S.,  when  of  age,  in  settlement  of  the  legacy,  but  took  no  refunding 
bond  for  their  return.  S.  died  unmarried  and  without  heirs  of  his 
body,  and  insolvent. 

Held: 

I.  This  was  not  money  in  hands  of  executor  received  in  due  exercise 
of  his  trust,  within  the  meaning  of  the  act  authorizing  investments 
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CONFEDERATE  SECURITIES  {continued). 

in  Confederate  bonds ;  and  the  executor  is  liable  to  the  remain- 
dermen for  the  amount  of  the  legacy. 

2.  Executor  is  liable  to  the  remaindermen,  in  any  event,  for  failing  to 

take  from  S.  proper  security  for  the  return  of  the  fundf  in  the  event 
of  his  dying  before  marriage  and  without  heirs  of  his  body. 

3.  The  purchase  of  the  Confederate  bonds  by  the  executor  was  a  de- 

vastamiy  and  receipt  of  the  life  tenant,  S.,  could  not  effect  the 
right  of  the  legatees  in  remainder.    Ferguson  v.  Epes^  Ex^or^  499. 

2.  Personal  ^^^^issBMnKiw'ss— Confederate  currency^  Case  at  bar, — In 

1859,  suit  in  A.  county,  in  names  of  widow  and  heirs  of  P.  B.,  all  of 
whom,  during  the  war,  were  outside  Confederate  lines,  and  non-resi- 
dents, to  sell  house  and  lot  descended  upon  them.  Sale  in  i860  to  R. 
B.  confirmed.  F.,  administrator  of  P.  B.,  as  commissioner,  collected 
nearly  the  entire  purchase  money  in  gold,  or  its  equivalent.  Under 
decree  of  loth  June,  1863,  in  that  suit,  to  which  he  was  no  party,  and 
which  involved  no  settlement  of  his  accounts  and  indebtedness,  with- 
out notice  to  widow  and  heirs,  F.  deposited  the  amount  of  the  pur- 
chase money  in  Confederate  currency  with  the  general  receiver  of  the 
court.  In  1873,  widow  and  heirs  filed  bill,  treated  as  ancillary  to  ori- 
g^inal  suit,  and  as  petition  to  rehear  decrees  therein,  to  hold  F.  and  the 
property  liable  for  the  purchase  money ;  which  bill  the  circuit  court 
sustained.    On  appeal  by  F.— 

Held  :  (Lacy,  /.,  dissenting:)  • 

1.  The  deposit  of  the  Confederate  currency  with  the  general  receiver* 

under  the  decree  of  June,  1863,  did  not  discharge  the  administrator 
from  liability  for  the  payment  of  that  purchase  money. 

2.  It  was  his  duty  either  to  have  invested  that  money,  so  as  to  have  it 

forthcoming  when  distribution  could  be  made,  or  to  have  applied 
to  a  court  of  chancery,  by  appropriate  proceedings,  for  its  aid  and 
direction. 

3.  It  was  not  competent  for  the  court  below,  even  if  it  so  intended,  to 

authorize  the  administrator  to  relieve  himself  of  responsibility  by 
a  deposit  of  a  depreciated  and  depreciating  currency. 

4.  That  decree,  entered  without  notice  to  those  interested  in  the  fund, 

and  in  a  cause  wherein  the  administrator  was  no  party,  was  a  void 
decree,  and  may  be  so  treated  collaterally. 

5.  But  the  decree  being  interlocutory,  and  the  bill  being  considered  a 

petition  for  its  rehearing,  under  the  circumstances  it  was  proF>er  to 
rehear  it  and  set  it  aside.    Fultz  v.  Brightwetl,  742. 

3.  Investments  in  Confederate  ^^«^/j.— Administrator  is  responsible  for 

the  loss  where,  in  1863,  without  order  of  court,  or  of  judge  in  va- 
cation, under  act  of  March  5th,  1863,  he  invested  decedent's  funds  in 
Confederate  bonds,  especially  where  it  appears  that  such  funds  might 
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have  been  applied  to  pay  debts  of  the  estate,  or  divided  among  those 
thereto  entitled.    Frazier  v.  Frazier  and  als.y  775. 

CONSPIRATOR. 
Post-statements. — Though  conspiracy  has  been  proved,  statements  of  a 
conspirator,  made  after  the  object  of  the  conspiracy  is  accomplished, 
are  inadmissible  to  criminate  his  co-conspirator.    Oliver  v.  Com'th,  590. 

CONSTITUTION. 

1.  Legislature— Vacancies— Judges. — The  constitution  of  Virginia  (article 

v.,  section  22,)  authorizes  the  legislature  to  prescribe  the  manner  of 
filling  all  vacancies  in  office,  and  to  declare  when  an  office  is  vacant 
in  cases  not  specially  therein  provided  for,  and  makes  no  exception  as 
to  the  office  of  judge.    Burks  v.  Hinton,  i. 

2.  This  was  the  construction,  contemporaneously,  by  the  convention  in 

striking  out  the  only  provision  making  any  such  exception,  and  subse- 
quently by  the  legislature  in  enacting  its  joint  resolutions  in  1869  and 
in  1872,  and  is  in  accordance  with  the  principles  of  the  decision  of  this 
court  in  re  Broadus,  32  Gratt.  779.    Idem. 

3.  The  joint  resolution  of  December  i8th,  1872,  (Acts  i872-*3,  page  i,)  pro- 

viding that  "  all  elections  by  the  general  assembly,  to  fill  vacancies  in 
the  office  of  judge,  shall  be  for  the  unexpired  term  of  his  predeces- 
sor,'* is  constitutional.    Idem. 

4.  Erroneous. — The  decision  of  this  court  in  re  Meredith,  33  Gratt.  119, 

declaring  said  joint  resolution  unconstitutional,  is  sustained  neither  by 
contemporaneous  nor  legislative  construction,  nor  by  the  reasoning  of 
the  judge  who  delivered  the  opinion,  and  is  erroneous.    Idem. 

5.  Stare  Decisis.— The  doctrine  of  stare  decisis  grows  out  of  the  neces- 

sity for  a  uniform  and  settled  rule  of  property,  and  definite  basis  for 
contracts  and  business  transactions.  If  a  decision  is  wrong,  it  is  only 
when  it  has  been  so  long  the  rule  of  action  that  time  and  its  continued 
application,  as  the  rule  of  right  between  parties,  demand  the  sanction 
of  its  error  that  this  doctrine  applies.  It  does  not  apply  to  questions 
of  the  construction  of  organic  law.    Idem. 

6.  Overruled. — The  decision  in  re  Meredith  (supra)  is  not  within  the  rule 

of  stare  decisis,  and  must  be  overruled.    Idem. 

7.  Case  at  Bar.— In  1876  E.  C.  B.  was  elected  and  commissioned  a  judge 

of  this  court  to  fill  the  vacancy  caused  by  the  death  of  Judge  B.  In 
1882  H.  was  elected  and  commissioned  a  judge  of  this  court  to  occupy 
the  seat  held  by  E.  C.  B.,  who  claimed  to  have  been  elected  for  the 
full  term  of  twelve  years,  and  not  for  the  unexpired  term  of  his  prede- 
cessor. On  the  question  thus  raised  ; 
Held: 

I.  E.  C.  B.  was  elected  to  fill  the  unexpired  term  of  twelve  years,  be- 
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ginning  January  ist,  1871,  and  his  term  expired  December  31st, 
1882. 

2.  H.  is  a  judge  of  this  court,  and  is  entitled  to  occupy  his  seat  upon 
this  bench.    Idem,  i. 

8.  Vacancies. — The  general  assembly  is  authorized  by  the  constitution  of 

this  state  to  declare  the  cases  in  which  any  office  shall  be  deemed 
vacant,  and  the  mode  of  filling  vacancies  in  office  in  cases  not  therein 
specially  provided  for.  The  constitution  does  not  declare  the  causes 
for  which  the  office  of  mayor  shall  be  declared  vacant,  nor  the  mode 
of  filling  the  vacancy,  nor  his  term  of  office.  Constitution,  article  5, 
section  22.     Vaughan  \,  Johnson,  300. 

9.  Obligation  of  contracts. —Code  1873,  chapter  141,  providing  that—"  Sec- 

tion 14.  A  creditor  may  compound  or  compromise  with  any  joint  con- 
tractor or  coobligor,  and  release  him  from  all  liability  on  his  contract 
or  obligation,  without  impairing  the  contract  or  obligation  as  to  the 
other  joint  contractors  or  coobligors;"  and  that  "Section  15.  When 
said  compounding  or  compromise  is  made,  the  contract  or  obligation 
shall  be  credited  with  full  share  of  the  party  released,  except  where 
the  compounding  or  compromise  is  with  a  surety  or  co-surety,  and  in 
that  case,  as  between  the  creditor  and  principal,  the  credit  shall  be 
for  the  sum  actually  paid  by  the  compounding  debtor;"  and  that 
"  Section  16.  Nothing  herein  contained  shall  aflect  or  impair  the  right 
of  contributions  between  joint  contractors  and  coSbligors,"  does  not 
impair  the  obligation  of  contracts  existing  at  the  date  of  its  passage, 
(April  25th,  1867,)  and  is  not  unconstitutional  as  to  such  contracts. 
yuille^s  Adm'r  v.  Wimbish's  Adm^r,  308. 

10.  Sheriffs — Incompatible  office s.—ArXxcXe  seven,  section  six,  provides  that 

"  sheriffs  shall  hold  no  other  office."  Therefore,  any  other  office  is 
incompatible  with  that  of  sheriff.    Shell,  Judge,  v.  Cousins  andals.,  328. 

11.  Officers— Terms.— Judges  and  all  other  officers  elected  or  appointed, 
are  empowered  by  article  six,  section  twenty-five  of  the  constitution 
of  this  state,  to  continue  to  discharge  the  duties  of  their  offices  a/ter 
their  terms  of  service  have  expired,  until  their  successors  have  quali- 
fied, and  no  longer.  Johnson  v.  Mann,  Judge,  supra,  p.  265.  Kilpai- 
rick  V.  Smith,  347. 

12.  Act  of  assembly  approved  February  13th,  1877,  entitled  "an  act  to 
amend  and  reenact  \  36,  ch.  68,  Code  1873,"  is  not  inconsistent  with 
\  4,  article  vii  of  the  constitution.    Pumphrey  v.  Brown,  569. 

13.  Counties — Taxation— Railroads. — County  authorities  are  not  author- 
ized by  the  constitution  of  this  state,  independent  of  the  action  of  the 
legislature,  to  assess  railroad  or  other  property  for  taxation  and  county 
levies  upon  it.    B.  &  O.  R.  R,  Co.  v.  Koontz,  698. 
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CONSTRUCTION  OF  STATUTES. 

1.  Contract— Statute,— Th^  obligation  of  telegraph  companies,  upon  pay- 

ment of  the  usual  charges  to  transmit  faithfully  and  promptly  all  mes- 
sages presented  for  transmission,  rests,  in  Virginia,  not  merely  on  con- 
tract, but  is  imposed  by  Code  1873,  ch.  65,  {2.  W,  U.  Telegraph  Co, 
V.  Reynolds  Bros,,  173. 

2.  Voluntary  Conveyances,  &c. — Life  policies.— Under  Code  1873,  ch. 

1 14,  {  2,  so  far  as  the  means  of  insured  are  withdrawn  from  creditors 
to  pay  premiums,  they  are  entitled  out  of  the  proceeds  of  policy  to 
have  the  sums  so  paid  applied  to  their  claims. 
Qucere. — Whether  steps  must  be  taken  within  five  years  to  avoid  such 
payments.    Stigler^s  Ex*x  v.  Stigler  and  als,  163. 

3.  ^«^.— When  a  law  is  plain  and  unambiguous,  whether  expressed  in 

general  or  limited  terms,  the  legislature  shall  be  intended  to  mean 
what  they  have  plainly  expressed,  and  no  room  is  left  for  construction. 
Johfison  V.  Mann,  265. 

4.  Attorney- GeneraPs  fees.— Act  approved  March  12th,  1878,  Acts  i877-'8, 

chapter  183,  section  two,  page  174,  providing  that  "the  attorney-gen- 
eral shall  receive  a  salary  of  $2,500  annually  for  his  services,  and  shall 
not  be  entitled  to  any  further  compensation  therefor,"  refers  to  salaries 
payable  out  of  the  state  treasury,  and  not  to  fees  taxed  in  the  costs  as 
fees  of  attorneys  on  the  winning  side  in  any  case,  under  Code,  chapter 
181,  section  thirteen.  Thon  v.  Cometh,  289. 
iDmiL—Fees  taxed.— The  laws  requiring  such  fees  to  be  taxed  for  the  com- 
monwealth have  never  been  repealed  nor  amended,  and  the  losing 
suitor  has  them  to  pay,  whether  they  go  into  the  state  treasury  or  to 
the  attorney-general.  But  the  laws  requiring  such  fees  to  be  taxed  in 
the  costs  and  paid  to  said  attorney  are  also  unrepealed.    Idem, 

5.  Liquor  licenses— County  courts, — The  purpose  of  the  legislature  in 

framing  the  act  of  March  3,  1880,  was  to  require  the  county  courts  to 
grant  a  license  to  sell  liquor  to  every  applicant  who  brought  his  case 
within  the  requirements  of  the  law.  Leighton  v.  Maury,  76  Va.  865. 
Ailstock  V.  Page,  386. 

6.  Idem— Idem— Discretion— Appeal,— The   purpose    and    effect    of  the 

change  by  the  legislature  by  its  act  of  March  6,  1882,  of  the  word 
''  shall*'  to  the  word  ''may,''  was  to  conform  the  act  of  March  3,  1880, 
so  amended,  to  the  law  in  this  respect,  when  the  case  of  French  v. 
Noel,  22  Gratt.  454,  was  decided,  and  so  to  leave  it  discretionary  with 
county  courts  to  grant  or  refuse  such  licenses.  This,  however,  is  a 
sound  legal  discretion,  subject  to  the  appeal  specifically  allowed  by 
the  statute  to  the  applicant.    Idem. 

7.  Appeal— Applicant — Contestant, — Before  these  acts  of  1880  and  1882, 

there  was  from  the  decisions  of  county  courts  granting  or  refusing 
licenses  to  sell  liquor,  under  Veager's  Case,  11  Gratt.  655,  and  French 
v.  Noel,  supra,  no  appeal  allowed  either  applicant  or  contestant. 

Vol.  lxxvii — 110 
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CONSTRUCTION  OF  STATUTES  {continued). 

Those  acts  give  to  the  applicant  an  appeal  to  the  circuit  court  only. 
The  failure  to  give  an  appeal  to  others,  must  be  construed  as  conclu- 
sive evidence  of  a  purpose  to  withhold  the  right  of  appeal  from  all 
but  the  applicant,  and  the  contestant  has  no  appeal  whatever.    Idem, 

8.  Leighton  V,  Maury,  supra— Overruled. So  far  as  this  court,  in  Leigh- 

ton's  Case,  reached  a  different  conclusion  on  the  question  of  the  right 
of  appeal  from  judgments  of  county  courts  on  applications  for  licenses 
to  sell  liquor,  its  decision  is  overruled.  Idem. 
Case  at  Bar— A.  applied  to  county  court  of  R.  for  license  .to  sell,  by 
retail,  liquor  at  G.  P.  opposed.  By  the  evidence  the  court  was  fully 
satisfied  that  A.  brought  his  case  within  the  requirements  of  the  law, 
and  granted  the  license.  P.  excepted.  The  court  certified  the  evi- 
dence. P.  obtained  from  the  circuit  judge  a  writ  of  error  and  super- 
sedeas. On  petition  of  A.  to  this  court  for  a  writ  of  prohibition  to  the 
circuit  court — 
Held: 

1.  The  circuit  court  had  no  jurisdiction  to  award  a  writ  of  error  and 

supersedeas  in  this  case. 

2.  The  writ  of  prohibition  must  be  awarded,  so  that  the  judgment  of 

the  county  court  will  remain  as  if  no  writ  of  error  and  super- 
sedeas had  been  awarded.    Idem. 

9.  Accused—  Witness.— AcXs  i88i-'2,  chapter  228,  section  — ,  declares  that 

in  prosecutions  for  certain  offences  '*the  accused  may  be  sworn  and 
examined  as  a  witness  in  his  own  behalf."  The  object  was  to  afford 
him  opportunity  to  testify  or  not  as  his  interest  might  dictate,  and  not 
to  deprive  him  of  his  right  to  deny  his  guilt  by  plea,  and  rest  upon 
the  legal  presumption  of  innocence.    Price  v.  ComUh,  393. 

10.  Chancery  Court  of  'Ricuyioim— Constitutional.— \r\  the  sense  of 
the  acts  approved  7th  April,  1870,  i8th  May,  1870,  and  ist  April,  1873, 
that  court  is  a  "city  court."  The  last,  providing  that  the  judges  of 
the  city  and  corporation  courts  of  this  commonwealth  shall  be  paid 
out  of  the  treasury  of  their  respective  corporations,  is  constitutional, 
has  not  been  repealed,  and  applies  to  the  judge  of  the  chancery  court 
of  the  city  of  Richmond,  no  part  of  whose  salary  is  payable  out  of 
the  state  treasury.    Holladay,  Ji*dge,  v.  Auditor,  425. 

11.  Idem.— The  nature  and  extent  of  the  jurisdiction  of  those  courts  is,  of 
itself,  no  criterion  whereby  to  determine  their  character  as  to  whether 
they  are  *' state"  or  '*city  courts."  The  constitution  itself  deter- 
mines that.    Idem. 

12.  Towns—School  districts.— Under  the  said  act,  approved  February  13th, 
1877,  incorporated  towns  having  over  five  hundred  and  less  than  dye 
thousand  inhabitants,  if  the  council  of  such  town  so  elect,  shall  con- 
stitute a  separate  school  district ;  and  such  council  shall  have  the 
power  to  appoint  three  school  trustees,  to  serve  one,  two,  and  three 
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CONSTRUCTION  OF  STATUTES  {continued). 

years  respectively,  and  annually  thereafter  it  shall  appoint  a  school 
trustee  to  serve  three  years.    Pumphrey  v.  BroTvn,  569. 

13.  Liquor  licenses — County  courts. — Act  of  March  6, 1882,  amending  act 
of  March  3,  1880,  and  substituting  ''may''  for  **  shall,'*  vts^s  not  de- 
signed to  remit  applications  to  sell  liquor  to  the  courts'  arbitrary  dis- 
cretion. The  words  "  may  grant  the  license"  mean,  the  court  must 
grant  it  in  a  proper  case.    Ex  parte  Lester,  663. 

14.  "  May" — Mandatory.— Where  statute  declares  a  court  may  do  a 
judicial  act,  the  word  "  may"  must  be  construed  as  manda'tory  when 
a  proper  occasion  for  doing  the  act  arises.    Idem,  663. 

15.  For  case  illustrative,  see  Idem,  663. 

16.  Sequestration  Acts— Unconstitutional.—The  U.  S.  constitution,  pro- 

hibiting a  state  from  passing  a  law  impairing  the  obligation  of  a 
contract,  and  discriminating  against  citizens  of  another  state,  equally 
prohibits  a  state  from  enforcing  as  a  law  an  enactment  sequestrating 
debts  owing  to  loyal  citizens,  come  that  enactment  from  whatever 
source.  Williams  v.  Bruffey,  6  Otto,  176;  Miller's  Adm'r  v.  Cook's 
Adm'r,  806. 

17.  Attachments — Vacation  order. — The  power  given  any  circuit  judge 
in  vacation,  under  the  act  of  28th  February,  1866,  amending  Code 
i860,  ch.  151,  J  6  (see  Code  1873,  ch.  148,  \  6),  to  quash  or  dismiss  an 
attachment,  conflicts  not  with  and  repeals  not  any  other  provision  of 
that  chapter,  and  was  intended  to  give  the  defendant  a  speedy  and 
summary  remedy  where  he  has  a  clear  defence;  and  to  have  the 
attachment  quashed  or  dismissed  if,  in  the  opinion  of  the  judge,  it 
was  sued  out  without  sufficient  cause.  Dunlap  v.  Dillard  (5f  Mc^ 
Corkhy  847. 

18.  Idem — Idem. — The  judgment  in  vacation,  under  said  J  6,  refusing  to 
quash  or  dismiss  the  attachment,  is  not  final,  and  does  not  supersede 
the  defendant's  right  to  make  defense,  at  the  trial  in  term,  against  the 
attachment  in  any  respect,  under  \\  21,  22  and  23  of  said  chapter. 
Idem,. 

19.  Idem— Order  /or  delivery. — The  court's  order  for  the  defendant's  de- 
livery of  the  attached  and  replevied  property  to  the  sheriff,  should  be 
reasonable  as  to  the  time  and  place  of  such  delivery.    Idem. 

CONTINUANCE. 

1.  Every  motion  for  continuance  is  addressed  to  the  sound  discretion  of 

the  court,  under  all  the  circumstances  of  the  particular  case,  and  the 
appellate  court,  in  supervising  the  action  of  the  inferior  court  upon 
such  motion,  will  never  reverse  the  judgment  on  the  ground  of  the 
refusal  to  grant  it,  unless  the  refusal  was  plainly  erroneous.  Keesee, 
Clark  and  als  v.  Border  G.  Bank,  129. 

2.  Circumstances  under  which  administrator's  motion  for  a  continuance  of 
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CONTINUANCE  {continued). 

the  hearing  of  suit  to  settle  his  accounts,  was  properly  overruled. 
Dillard's  AdmW  v.  Dillard  and  als,  820. 

CONTRACTS. 

1.  Constitution — Obligation  of  contracts.— Co6e  1873,  chapter  141,  pro- 

viding that  *'  I  14.  A  creditor  may  compound  or  compromise  with  any 
joint  contractor  or  co-obligor,  and  release  him  from  all  liability  on  his 
contract  or  obligation,  without  impairing  the  contract  or  obligation  as 
to  the  other  joint  contractors  or  co-obligors";  and  that,  "J  15. 
When  said  compounding  or  compromise  is  made,  the  contract  or  ob- 
ligation shall  be  credited  with  full  share  of  the  party  released,  except 
where  the  compounding  or  compromise  is  with  a  surety,  or  co-surety, 
and  in  that  case,  as  between  the  creditor  and  principal,  the  credit  shall 
be  for  the  sum  actually  paid  by  the  compounding  debtor  " ;  and  that, 
"  §  16.  Nothing  herein  contained  shall  affect  or  impair  the  right  of 
contributions  between  joint  contractors  and  co-obligors,"  does  not 
impair  the  obligation  of  contracts  existing  at  the  date  of  its  passage 
(April  25th,  1867),  and  is  not  unconstitutional  as  to  such  contracts. 
yuille's  Adtn'r  v.  Wimbish's  Adm'r,  308. 

2.  Public  Officers— 5(frz//^^j.— -It  has  been  decided  by  this  court,  Lamng 

and  als  v.  T/te  Auditor,  76  Va.  Rep.  942,  that  the  services  rendered  by 
public  officers  do  not  partake  of  the  nature  of  contracts,  and  have  no 
affinity  thereto.    Holladay,  Judge  v.  Auditor,  425. 

3.  Sales — Postponement  of  delivery^Breach — Damages.— ^\\^x^  deliv- 

ery is  postponed  at  buyer's  request,  and  then  breach  occurs,  this  post- 
pones date  of  breach  in  reference  to  the  time  at  which  damages 
therefor  shall  be  fixed.    Smith  v.  Snyder,  432. 

CORPORATIONS. 

1.  Tax-payers— Injunctions. — The  right  of  tax-payers  to  resort  to  equity 

to  restrain  municipal  corporations  and  their  officers,  and  quasi  corpo- 
rate bodies  and  their  officers  from  transcending  their  lawful  powers  or 
violating  their  lawful  duties  in  any  way  injuriously  affecting  the  tax- 
payers, such  as  making  unauthorized  appropriations  of  the  corporate 
funds  or  an  illegal  disposition  of  the  corporate  property,  is  well  estab- 
lished.   Roper  v.  McWhorter,  214. 

2.  Alienatton  of  franchises.— WiXhoxxi  legislative  authority  they  cannot 

lease  or  alien  any  franchise  necessary  to  perform  its  obligations  and 
duties  to  the  state.    Idem. 

3.  Construction  of  charters.— li  is  a  well  settled  rule  of  construction  of 

legislative  grants  to  public  or  private  corporations,  that  they  can  ex- 
ercise only  such  powers  as  are  conferred  expressly  or  impliedly  by  the 
act,  and  that  in  all  cases  of  ambiguity,  the  doubts  shall  be  resolved  in 
favor  of  the  public.    Idem. 

4.  Franchises  in  this  state  have  always  been  granted  with  a  view  to  sub- 
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CORPORATIONS  (conHnued). 

serve  the  public,  and  are  deemed  public  trusts,  to  be  regulated  and 
managed  by  the  legislature  through  its  different  agents.    Idem. 

5.  Case  at  bar, — In  September,  1881,  the  board  of  supervisors  of  Norfolk 

county  and  the  council  of  the  city  of  Portsmouth  leased  to  R.,  for 
twelve  years,  the  Norfolk  county  ferries  at  $13,000  per  annum. 
Held: 

1.  Neither  under  the  general  or  statutory  laws  of  this  state  did  the 

said  board  and  council,  or  either  of  them,  possess  the  authority 
to  lease  the  said  ferries. 

2.  The  jus  disponendi  is  not  incident  to  the  ownership  of  property  as 

a  public  trust. 

3.  The  boards  of  supervisors,  like  other  corporate  bodies,  are  the 

creatures  of  the  statute,  and  have  no  other  powers  than  those 
conferred  expressly  or  by  necessary  implication. 

4.  No  powers  devolved  on  those  boards  as  the  successors  of  the 

county  courts.    Idem, 

6.  Idem,, — Even  had  the  power  existed  in  the  board  and  qouncil  to  exe- 

cute this  lease,  yet  the  circumstances  attending  its  execution  justified 
its  annulment    Idem, 

COSTS. 
The  award  of  costs  being  discretionary  with  courts  of  equity,  (Code  1873, 
chapter  181,  section  10,)  in  this  case  court  below  directed  the  admin- 
istrator to  pay  the  costs  of  the  suit  accruing  after  October  term  1865, 
de  bonis  suis. 
Held: 

The  record  discloses  no  sufficient  reason  why  the  decision  of  the 
court  below  should  be  disturbed.  Dillard's  Adm'r  v.  Dillard  & 
als.f  820. 

COUNTY  COURTS. 

1.  Jurisdiction — Official  bonds. — Remedy  by  motion  on  bonds  of  sheriffs, 

&c.,  under  section  5,  chapter  163,  Code  1873,  was  not  taken  away  from 
the  county  courts  by  section  9,  chapter  395,  Acts  1872-3,  and  was  in 
force  in  1879.     Carr  <5f  als.  v.  Meade  <5f  als.  142. 

2.  Jurisdiction. — In  i860  county  courts  had  jurisdiction  to  sell  decedent's 

real  estate  to  pay  his  debts,  though  they  did  not  have  jurisdiction  of 
guardian's  suits  to  sell  infants'  real  estate  to  promote  their  interests, 
or  of  partition  suits  where  the  shares  exceeded  in  value  I300.  Wood- 
house  V.  Fillbates  &  als.  317. 

3.  Idem. — Being  then  courts  of  general  jurisdiction,  every  presumption 

must  be  made  in  favor  of  their  proceedings  when  collaterally  at- 
tacked. Unless  want  of  jurisdiction  or  fraud  is  apparent  their  decrees 
must  be  sustained.     Idem. 

4.  Idem — Loss  of  records. — This  presumption  is    especially    applicable 


Digitized  by 


Google 


878  INDEX. 

COUNTY  COURTS  {continued), 

when  from  loss  of  any  part  of  the  record  it  is  difficult  to  ascertain 
the  ground  whereon  jurisdiction  was  taken  in  the  particular  case,  and 
there  is  danger  of  injustice.    Idem, 

5.  Idem — Presumption, — If  several  grounds  are  apparent  from  the  record, 

whereon  the  court  might  have  acted,  it  is  presumed  to  have  acted  on 
that  ground  which  gave  it  jurisdiction,  and  not  upon  the  others. 
Idem, 

6.  Case  at  Bar. — Prior  to  i860  F.  died  intestate,  indebted,  leaving  slaves 

and  land ;  also  a  widow  and  infant  children.  At  May  term  of  the 
county  court  his  administratrix  brought  her  bill  to  sell  the  land  in  lieu 
of  the  slaves  to  pay  the  debts.  The  infants  were  made  defendants^ 
and  the  proceedings  were  regular.  After  proper  inquiry  and  ref>ort 
sale  of  the  land  was  decreed.  It  was  sold,  sale  confirmed,  price  paid, 
and  conveyance  made  and  recorded.  In  1878  F.*s  children,  then 
adult,  brought  ejectment  against  purchaser,  W.,  for  the  land.  On  trial 
jury  found  special  verdict  stating  above  facts.  The  court  on  the  law 
adjudged  for  plaintiffs.  On  error  to  this  court ; 
Held; 

1.  The  county  court  had  jurisdiction  of  the  suit  to  sell  the  land  to  pay 

the  debts. 

2.  It  must  be  presumed  that  it  took  jurisdiction  on  that  ground. 

3.  It  was  then  a  court  of  general  jurisdiction.    Its  decree  must  be 

presumed  to  be  right  until  reversed,  and  cannot  be  collaterally 
assailed. 

4.  Upon  the  facts  found  by  the  verdict,  the  law  is  for  the  purchaser, 

W.,  and  the  plaintifife  can  take  nothing  by  their  writ.    Idem, 

7.  Construction  of  Statutes — Liquor  Licenses,— The  purpose  of  the 

legislature  in  framing  the  act  of  March  3,  1880,  was  to  require  the 
county  courts  to  grant  a  license  to  sell  liquor  to  every  applicant  who 
brought  his  case  within  the  requirements  of  the  law.  Leighion  v. 
Maury,  76  Va.  865  ;  Ailsiock  v.  Page,  386. 

8.  Idem— Idem — Discretion— Appeal.— -The    purpose    and    effect  of  the 

change  by  the  legislature  by  its  act  of  March  6,  1882,  of  the  word 
**shair  to  the  word  **may"  was  to  conform  the  act  of  March  3, 
1880,  so  amended,  to  the  law  in  this  respect,  when  the  case  of  French 
V.  Noel,  22  Gratt.  454,  was  decided,  and  so  to  leave  it  discretionary 
with  county  courts  to  grant  or  refuse  such  licenses.  This,  however, 
is  a  sound  legal  discretion,  subject  to  the  appeal  specifically  allowed 
by  the  statute  to  the  applicant.     Idem. 

9.  Idem — Appeal— Applicant— Contestant. — Before  these  acts  of  1880  and 

1882,  there  was  from  the  decisions  of  county  courts,  granting  or 
refusing  licenses  to  sell  liquor  under  Yeager's  Case,  11  Gratt.  655,  and 
French  v.  Noel^  supra,  no  appeal  allowed  either  applicant  or  con- 
testant.   Those  acts  give  to  the  applicant  an  appeal  to  the  circuit 
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court  only.  The  failure  to  give  an  appeal  to  others  must  be  con- 
strued as  conclusive  evidence  of  a  purpose  to  withhold  the  right  of 
appeal  from  all  but  the  applicant,  and  the  contestant  has  no  appeal 
whatever.    Idem, 

10.  Leighton  v.  Maury,  supra— Overruled, — So  far  as  this  court,  in 
Leightoh's  Casey  reached  a  different  conclusion  on  the  question  of  the 
right  of  appeal  from  judgments  of  county  courts  on  applications  for 
licenses  to  sell  liquor  its  decision  is  overruled.    Idem. 

11.  Case  at  Bar. — A.  applied  to  county  court  of  R.  for  license  to  sell  by 
retail  liquor  at  G.  P.  opposed.  By  the  evidence  the  court  was  fully 
satisfied  that  A.  brought  his  case  within  the  requirements  of  the  law, 
and  granted  the  license.  P.  excepted.  The  court  certified  the  evi- 
dence. P.  obtained  from  the  circuit  judge  a  writ  of  error  and  super- 
sedeas. On  petition  of  A.  to  this  court  for  a  writ  of  prohibition  to  the 
circuit  court — 

Held: 

1.  The  circuit  court  had  no  jurisdiction  to  award  a  writ  of  error  and 

supersedeas  in  this  case. 

2.  The  writ  of  prohibition  must  be  awarded,  so  that  the  judgment  of 

the  county  court  will  remain  as  if  no  writ  of  error  and  supersedeas 
had  been  awarded.    Idem. 

12.  For  powers  and  duties  of  county  courts  as  to  liquor  licenses  under  act 
of  March  6,  1882,  amending  act  of  March  3,  1880,  see  ex  parte  Lester ^ 
663. 

COUNTY  LEVIES. 

1.  Qo^S'^YixiTioii'' Counties^  Taxation— Railroads.— QosxvXy   authorities 

are  not  authorized  by  the  constitution  of  this  state,  independent  of  the 
action  of  the  legislature,  to  assess  railroad  or  other  property  for  tax- 
ation and  county  levies  upon  it.    B.  df  O.  R.  R.  Co.  v.  Koontz^  698. 

2.  Legislature — Counties— Taxation — Railroads. — By     Acts     i879-*8o, 

chapter  106,  section  i,  the  legislature,  for  the  first  time,  empowered 
the  supervisors  to  levy  a  tax  on  the  real  estate  of  railroad  companies, 
whose  roads  pass  through  their  county,  prescribing  that  such  tax 
should  be  equal  to  the  tax  imposed  upon  other  property  for  county 
and  school  purposes,  and  based  upon  the  assessment  per  mile  of  the 
same  property  made  by  the  state  for  its  purposes.    Idem. 

3.  State  Assessment— C<7««/y /^z{y—6^//ra  vires.— Yox  the  purposes  of 

state  taxation  for  1881,  no  assessment  was  made  on  railroads  until 
September  28th,  1881,  when  the  railroads  in  the  county  of  S.  were  as- 
sessed by  the  board  of  public  works  at  |i 5,000  per  mile.  Consequently 
the  assessment  at  |5,ooo  p>er  mile  of  those  railroads,  made  July  25th, 
1881,  by  the  supervisors  of  that  county,  and  the  levy  of  taxes  thereon 
for  that  year,  was  ultra  vires  and  void.    Idem. 


Digitized  by 


Google 


880  INDEX. 

COUNTY  LEVIES  {continued), 

4.  \t>ru— Idem—Subsequent  assessment  and  levy, — But   the    assessment 

made  April  17th,  1882,  by  the  supervisors  of  S.  county,  of  the  railroads 
therein,  at  $15,000  per  mile,  and  the  levy  of  taxes  thereon  for  1881,  was 
made  in  pursuance  of  law,  and  was  valid.    Idem, 

5.  Board  of  Supervisors — Special  meetings, — Acts  i878-'9,  chapter  56, 

section  4,  provides  for  special  meetings  of  the  board ;  and  chapter  58, 
section  6,  directs  the  board  at  the  meeting  in  July  of  each  year,  or  as 
soon  thereafter  as  practicable,  to  order  a  levy  upon  all  property  as- 
sessed with  state  taxes  within  the  county.    Idem, 

COVENANTS. 

Covenants,  joint  or  several. — C.  and  S.  being  jointly  in  possession  as  joint 
owners  of  land,  jointly  sell  same  to  G.  and  S.,  and  convey  it  to  them. 
In  their  deed  they  say:  "And  the  said  C.  and  S.  covenant  that  they 
will  warrant  generally,"  &c. 
Held: 

This  is  a  joint  and  several  warranty ;  and  both  warrantors  are  re- 
sponsible to  the  vendees,  upyon  their  eviction,  for  the  payment  of 
the  full  measure  of  the  damages.  Click  &  al,  v.  Green  <Sf  Sad- 
ler, 827. 

CREDITORS'  BILL. 
A  bill  to  discover  the  real  and  personal  assets  of  deceased  debtor,  to 
settle  the  administration  accounts,  and  to  subject  those  assets  to  the 
payment  of  the  debt  of  a  creditor,  is  a  creditor's  bill,  though  it  says 
nothing  of  other  creditors,  and  a  court  of  equity  will  entertain  it. 
Carter  v.  Hampton,  631. 

CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

1.  Pleading, — An  indictment  under  a  statute  must  state  all  the  circum- 

stances which  constitute  the  offence  as  defined  in  the  statute.  Boyd 
V.  The  Commonwealth,  52. 

2.  /</^w.— Though  the  offence,  at  common  law  or  by  statute,  is  defined  in 

general  terms,  yet  the  indictment  must  charge  it  specifically,  and 
descend  to  particulars.    Idem, 

3.  Idem— Officials,— \xi  an  indictment  for  corrupt  misbehavior  in  office,  the 

act  must  be  distinctly  charged  as  done  knowingly  and  with  corrupt 
motives.    Idem, 

4.  Case  at  Bar.— B.,  an  election  official,  is  indicted  under  Code  1873,  ch, 

8,  \  43,  for  acting  unlawfully  as  such  official.    On  motion  to  quash. 
Held: 

Though  he  may  have  acted  unlawfully,  it  does  not  follow  that  he  was 
guilty  of  corrupt  conduct,  for  the  punishment  whereof  the  statute 
was  intended,  and  the  indictment  is  insufficient.    Idem,  52. 

5.  New  trials — Rule, — Much  caution  is  used  by  this  court  in  granting  a 

new  trial  where  it  is  asked  solely  on  the  ground  that  the  verdict  is 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  {continued). 

contrary  to  evidence,  great  weight  being  given  to  the  verdict  of  the 
jury.    See  Pryor'scasef  27  Gratt.  loio.    McDaniel  v.  ComHh^  281. 

6.  Murder— First  degree — Second  degree. — To  constitute  this  offence  the 

killing  must  be  predetermined,  and  not  under  momentary  impulse  of 
passion ;  though  the  determination  need  not  have  existed  any  par- 
ticular length  of  time.  Prima  facie^  all  homicide  is  murder  in  the 
second  degree.  Onus  on  prosecution  to  raise  the  offence  to  the  first 
degree.    Idem. 

7.  CcLse  at  bar. — A  quarrel  occurred  between  prisoner  and  deceased.   For- 

mer gave  the  latter  the  lie.  They  separated.  Twenty  minutes  later 
deceased,  with  light  walking  stick,  approached  prisoner,  saying  he 
would  not  stand  what  prisoner  had  said.  Prisoner  picked  up  a  **  bear- 
ing-stick." Deceased  asked,  *'  why  he  stood  holding  that  stick  ?" 
Prisoner  answered :  "  If  you  come  here  I  will  show  you."  Deceased 
raised  his  cane  to  parry  a  blow  from  prisoner,  and  may  be,  struck  at, 
or  struck  prisoner,  who  then  struck  deceased  two  blows  with  the 
"  bearing-stick,"  from  which  he  died  in  about  two  hours. 
Held — {by  the  court) : 

The  presumption  is  not  warranted  from  the  mere  use  of  that  weapon, 
without  any  words  or  circumstances,  other  than  those  mentioned, 
tending  to  show  the  prisoner's  intent,  that  such  intent  was  not  to 
repel  an  attack  or  to  inflict  bodily  harm,  but  to  kill.  The  facts  do 
not  prove  murder  in  the  first  degree.    Idem. 

8.  Indicbnent. — An  indictment  for  a  statutory  offence,  charging  the  offence 

in  the  language  of  the  statute,  is  sufficient.    Scott  v.  Com' thy  344. 

9.  Idem. — An  indictment  under  Code  1873,  chapter  192,  section  seven,  for 

lewd  and  lascivious  cohabitation,  may  be  either  ^b/W  or  separate. 
Idem. 

10.  Evidence— Postmaster.— United  States  postmaster  in  Virginia  is  a  com- 
petent witness  as  to  matters  outside  the  special  affairs  of  his  office. 
Idem. 

11.  Evidence — Facts. — Where  the  evidence,  not  the  facts,  is  certified,  the 
appellate  court  will  not  reverse  the  judgment,  unless  afler  rejecting 
all  the  parole  evidence  of  the  exceptor,  and  giving  full  faith  and 
credit  to  that  of  the  adverse  party,  the  decision  of  the  court  below 
shall  appear  to  be  wrong.    Idem. 

12.  Indictment^  Verdict.— On  an  indictment  for  maliciously  shooting  with 

intent  to  kill,  &c.,  one  S.,  the  jury  return  their  verdict:  "We,  the 
jury,  find  the  prisoner  guilty  of  unlawful  shooting  with  intent  to  kill, 
as  charged  in  the  indictment,  and  fix  the  term  of  imprisonment  at 
three  years  in  the  penitentiary."  The  verdict  is  to  be  read  in  connec- 
tion with  the  indictment,  and  therefore  sufficiently  indicates  the  per- 
son shot.    Price  v.  ComHh,  393. 

13.  Accused— Witness — Statute    construed. — Acts    i88i-'2,    chapter    228, 

Vol.  Lxxvn — 111 
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CRIMINAL  JURISDICTION  AND  FROCEEDINGS  {continued). 

section  — ,  declares  that  in  prosecutions  for  certain  offences  *'the 
accused  may  be  sworn  and  examined  as  a  witness  in  his  own  behalf.*' 
The  object  was  to  afford  him  opportunity  to  testify  or  not,  as  his  in- 
terest might  dictate,  and  not  to  deprive  him  of  his  right  to  deny  his 
guilt  by  plea,  and  rest  upon  the  legal  presumption  of  innocence. 
Idem, 

14.  Prosecuting  Attorney — Exception. — Where  in  such  case  accused  does 
not  testify,  it  is  improper  for  prosecuting  attorney  to  comment  on 
that  fact.  But  if  exception  is  not  taken  thereto  till  after  verdict,  it  is 
too  late,  unless  under  all  the  circumstances  the  court  can  see  that  a 
proper  verdict  has  been  rendered  and  the  accused  not  injured  by  the 
comment.  Idem, 

15.  Possession  of  Stolen  Goods— Larceny.— \t  is  well  settled  that  the 
exclusive  possession  of  goods  recently  stolen,  unaccompanied  by  a 
reasonable  account  of  how  the  possession  was  acquired,  creates  a 
presumption  that  the  possessor  is  a  thief,  and  is  sufficient  to  warrant 
his  conviction  of  larceny.     Taliaferro  v.  ComUh,  411. 

16.  Idem— Burglary — But  it  has  never  been  decided  in  this  state  that  such 
possession  is  even  prima  facie  evidence  of  guilt  in  cases  of  burglary* 
and  house-breaking.  The  question  was  discussed,  but  not  decided  in 
Walker^s  Case,  28  Gratt.  969.  The  contrary  is  laid  down  by  several 
authorities.    Idem. 

17.  Idem— Case  at  bar. — K  *s  dwelling  is  broken  open  and  her  goods 
stolen  therefrom.  Next  day  the  goods  are  found  on  a  bed  in  a  room 
occupied  by  prisoner  and  another  woman,  P.,  whose  friend  often 
came  and  spent  the  night  there.  On  the  second  day  prisoner  sold 
the  goods,  worth  $9,  for  .seventy-five  cents,  and  said  she  got  them  of 
P.,  but  made  contradictory  statements.  Prisoner  was  indicted  for 
burglary,  and  convicted  of  house-breaking. 

Held: 

1.  Even  in  cases  of  simple  larceny,  in  order  to  raise  the  pre.sumption 

of  guilt  from  the  possession  of  stolen  goods,  it  is  necessary  that 
they  be  found  in  the  exclusive  possession,  and  subject  to  the  ex- 
clusive control  of  the  accused     Such  was  not  so  here. 

2.  Prisoner*s  conflicting  statements  as  to  how  she  came  by  the  goods, 

certainly  excite  a  strong  suspicion  against  her,  yet  the  testimony 
is  insufficient  to  establish  her  guilt  of  burglary  or  house-breaking. 
Idem. 

18.  Evidence— Approvers. —The  doctrine  of  approvement"  was  never  the 

law  of  this  state.  Case  at  bar  does  not  come  within  that  doctrine. 
See  Byrd  's  Case,  2  Va.  Ca.  492 ;  Oliver  v.  Com'th^  590. 

19.  Idem— Accomplices.— hx\  accomplice,  not  convicted  of  an  infamous 
offence,  is  ordinarily  a  competent  witness ;  and  no  person,  not  jointly 
tried  with  defendant,  is  incompetent  by  reason  of  interest.  Code  1873, 
ch.  195,  \  21.    Idem. 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  {corUinued), 

20.  Idem^In/anis, — An  infant  under  fourteen  is  competent,  if  he  under- 
stands the  nature  of  an  oath.  At  fourteen  he  is  presumed  to  under- 
stand it.    Not  so  if  under  fourteen.    Idem. 

21.  Idem— Witness — Examination. — Where  the  court  has  once  decided  in 
favor  of  the  witness'  competency,  he  cannot  be  examined  before  the 
jury  touching  his  competency.     Idem. 

22.  Idem — Principal^ Ac cessory.—P\x\y  evidence  is  admissible  which  tends 
to  show  the  relations  of  the  principal  with  the  alleged  accessory. 
Idem. 

23.  Idem— Conspirators— Post-statements. — Though  conspiracy  has  been 
proved,  statements  of  a  conspirator,  made  after  the  object  of  the  con- 
spiracy is  accomplished,  are  inadmissible  to  criminate  his  co-conspira- 
tor.   Idem,. 

24.  Criminal  Practice — Evidence — Res  gestae. — The  admissibility  of 
declarations  of  the  injured  party  as  part  of  the  res  gestce^  depends 
on  whether  or  not  they  were  made  recently  after  the  injury,  before 
sufficient  time  had  elapsed  for  the  fabrication  of  a  story.  Kirby  v. 
Commonwealth^  681. 

25.  Idem— Idem — Examination  0/ accused. — Code  1873,  chapter  195,  section 
twenty-two,  provides  that  "  in  a  criminal  prosecution,  other  than  for 
perjury,  or  an  action  on  a  penal  statute,  evidence  shall  not  be  given 
against  the  accused  of  any  statement  made  by  him  as  a  witness  upon 
a  legal  examination."  Therefore,  evidence  that  the  statements  of 
witnesses  for  the  accused  conflict  with  the  testimony  of  the  accused 
as  delivered  on  his  examination  as  a  witness  at  a  former  trial,  is  inad- 
missible.   Idem. 

26.  IviKU— Idem— Idem—  Case  at  bar. — In  M.*s  store,  at  night,  a  man  entered, 
and  suddenly,  without  apparent  provocation,  shot  M.  through  the 
head.  M.,  exclaiming  "  You  have  killed  me,"  ran  out  at  the  door, 
around  the  house,  to  the  door  of  another  room  in  the  same  house, 
occupied  by  R.,  which  door  was  eighty  feet  from  the  point  in  the 
store  at  which  he  was  shot.  Upon  being  admitted  he  said:  "I  am 
shot;  William  Kirby  has  shot  me."  Not  more  than  two  minutes 
elapsed  between  the  shooting  and  this  declaration.  At  a  former  trial 
accused  testified  as  a  witness  in  his  own  defence.  At  the  succeeding 
trial  he  did  not.  Evidence  was  introduced  by  the  commonwealth  to 
prove  that  statements  made  at  this  trial  by  witnesses  for  the  defence 
were  in  conflict  with  the  testimony  of  the  accused  at  the  former  trial. 

Held  : 

1.  The  declarations  of  the  injured  party  were  admissible  as  evidence 

as  part  of  the  res  gestae.  Under  the  circumstances,  it  is  unrea- 
sonable to  suppose  that  there  was  time  or  capacity  to  fabricate  a 
story. 

2.  The  evidence  to  prove  conflict  between  the  testimony  of  accused 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  {continued). 

at  the  former  trial,  and  the  statements  of  witnesses  for  the  de- 
fence at  the  last  trial  being  objected  to,  was  inadmissible.  Kirhy 
V.  Comynonwealth,  68i. 

27.  Criminal  Practice — Adjournment  and  examinations— Review. — All 
questions  concerning  the  adjournment  of  the  court  and  the  examina- 
tion of  witnesses  lie  peculiarly  within  the  discretion  of  the  trial-court, 
subject,  however,  to  review  as  in  other  cases.  Taylor  v.  Common- 
wealth, 692. 

28.  Idem — Adjournment  to  procure  attendance  of  witness. — Where  ac- 
cused made  strong  effort  to  prove  alibi,  and  commonwealth  had 
introduced  all  its  evidence,  and  that  for  defence  had  been  concluded, 
it  was  not  improper  for  the  court  to  adjourn  from  3  o'clock  P.  M. 
until  10  o'clock  A.  M.  next  day,  to  allow  commonwealth  time  to 
procure  the  attendance  of  witnesses  to  rebut  the  evidence  of  alibi. 
Idem. 

29.  Idem — Evidence— Letter  describing  stolen  property.— A.  purchased 
the  stolen  horse  from  accused,  and  sold  it  to  F.,  who  received  a 
letter,  so  accurately  describing  the  horse,  that  F.  surrendered  it  to 
the  owner.  It  was  not  improper  to  allow  F.  to  testify  to  this  fact, 
especially  after  the  same  had  been  previously  established  by  other 
witnesses  without  objection  from  accused.    Idem. 

30.  Idem — Idem— Ozvners hip  of  stolen  property. — It  is  not  improper  to 
permit  the  ownership  of  the  stolen  horse  to  be  established  by  the  son 
of  the  owner,  the  latter  being  absent  from  the  state.    Idem. 

31.  Idem — Evidence  certifted^New  trial.— Where  the  evidence,  and  not 
the  facts  proved,  is  certified,  the  verdict  will  not  be  disturbed  unless 
it  appears  wrong,  after  rejecting  all  the  parol  evidence  of  the  ex- 
ceptor, and  giving  full  faith  and  credit  to  the  commonwealth's  evi- 
dence.   Idem. 

DAMAGES. 

1.  Shi.RS— Postponement  of  delivery— Breath. —Whexe  delivery  is  post- 

poned at  buyer's  request,  and  then  breach  occurs,  this  postpones  date 
of  breach  in  reference  to  the  time  at  which  damages  therefor  shall  be 
fixed.    Smith  v.  Snyder,  432. 

2.  Vendor  and  Vendee— ^r^a^A  of  warranty— Measure  of  damages. — 

The  fixed  rule  as  to  the  measure  of  damages  to  which  vendee  is  en- 
titled upon  a  breach  of  warranty  of  title,  is  the  amount  of  purchase 
money  paid  by  him,  with  interest  from  the  date  of  his  eviction  from 
the  land.  Threlkeld  v.  Fitzhugh,  2  Leigh,  451,  approved  ;  Click  and 
at.  V.  Green  (Sf  Sadler,  827. 

DATE. 
I.  Deeds — Delivery. — A  deed  will  be  presumed  to  have  been  delivered 
on,  and  will  take  effect  from  its  date,  but  the  presumption  will  yield 
to  evidence  to  tlie  contrary.    Raines  v.  Walker,  92. 
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DATE  (cofiHnued). 
2.  iTi^^,— Certified  acknowledgment  is  not  inconsistent  with  prior  delivery, 
and  is  not  sufficient  to  overcome  the  presumption.    Idem. 

DEBT. 
I.  Practice  at  Common  Law. — Obligor,  by  writing  obligatory  dated  Oc- 
tober 4tl>,  1869,  binds  himself  to  pay  obligee  in  monthly  instalments, 
to  commence  from  that  day,  $350  either  in  goods  at  regular  prices,  or 
in  current  money ;  and  at  the  times  the  amounts  are  payable,  neither 
delivers  the  goods  at  regular  prices,  nor  pays  the  money. 
Held  : 

This  i?  an  obligation  to  pay  money,  with  the  privilege  to  the  obligor 
to  discharge  the  money  obligation  by  the  delivery  of  the  goods  at 
regular  prices  in  equal  amount,  on  or  before  the  time  of  payment; 
and  the  obligor  failing^within  that  time  either  to  pay  the  money 
or  sp  to  deliver  the  goods,  is  liable  to  an  action  of  debt  thereon. 
Crawford  v.  Daigh^  2  Va.  Ca.  521.    Minnick  v.  Williams^  758. 

DEEDS. 

1.  Date — Delivery. — A  deed  will  be  presumed  to  have  been  delivered  on, 

and  will  take  effect  from  its  date,  but  the  presumption  will  yield  to 
evidence  to  the  contrary.    Raines  v.  Walker^  92. 

2.  Certified  acknowledgment  is  not  inconsistent  with  prior  delivery,  and  is 

not  sufficient  to  overcome  the  presumption.    Idem. 

3.  General  warranty. — If  one  conveys  land  with  general  warranty,  which 

at  the  time  he  does  not  own,  but  afterwards  acquires  the  same,  such 
acquisition  enures  to  the  benefit  of  the  grantee.    Idem. 

4.  Unrecorded. — A  deed  not  acknowledged  or  not  certified  according  to 

law,  though  actually  admitted  to  record,  cannot  be  read  in  evidence 
as  a  recorded  deed,  but  as  between  the  parties  it  is  valid.     Idem. 

5.  Case  at  Bar.— J.  B.  buys  of  N.  W.,  and  partly  pays  for  land  in  1859,  but 

receives  no  conveyance.  By  deed  of  January,  i860,  he  conveys  it  to 
A.  B.,  in  trust  for  himself  and  wife  and  to  survivor  during  their  lives, 
remainder  to  their  child.  This  deed  was  not  certified  according  to 
law,  though  put  on  record,  and  A.  B.  had  actual  notice  of  it  and  held 
possession  under  it.  N.  W.  conveyed  the  land  to  J.  B.  by  deed  of 
April,  1861,  retaining  lien  for  balance  of  purchase  money.  By  deed 
dated  November,  1862,  but  not  signed  until  August,  1863,  J.  B.  con- 
veyed absolutely  to  A.  B.  one-half  of  said  land,  in  consideration  of  his 
paying  the  said  balance.  J.  B:  and  wife  having  died,  leaving  one 
child,  D.  F.,  wife  of  W.  F.,  and  A.  B.  having  also  died,  and  his  execu- 
tor rented  the  land  tcT  R.,  N.  W.,  by  his  second  deed  dated  July,  1879, 
conveyed  same  land  to  D.  F.,  who  with  her  husband,  conveyed  it  to 
J.  M.  W.,  by  whom  ejectment  was  brought  against  R.  to  recover  it. 
Held  : 

I.  The  deed  of  August,  1863,  was  ineffectual  to  convey  to  A.  B.  more 
than  J.  B.'s  life  estate  in  the  land,  because  latter  had  previously 
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DEEDS  {continued). 

conveyed  said  land  to  A.  B.  as  trustee,  by  the  unrecorded  trust 
deed  of  January,  i860,  whereof  A.  B.  had  actual  notice. 
2.  As  against  A.  B.  and  his  representatives  the  title  of  D.  F.  was  good 
under  the  unrecorded  trust  deed  though  the  second  conveyance 
of  N.  W.  was  inoperative,  and  her  deed  to  J.  M.  W.  gave  him 
complete  title.    Idem. 

6.  Construction    of    T>eei>s— -Context— Extrinsic  ezndence—Case    at 

bar.—\n  suit  to  divide  all  T.'s  real  estate,  partition  was  made  of  land 
conveyed  in  1830  by  C.  to  T.,  and  bounded  in  part  by  Elizabeth  river, 
and  designated  as  lot  No.  36.  On  the  south  thereof  was  marsh  land 
and  the  boundary  uncertain.  W.,  appointed  by  the  court  to  ascertain 
the  boundary,  reported  that  the  lot  contained  all  the  marsh  land  con- 
veyed in  1830,  by  C.  to  T.,  and  extended  to  low- water  mark ;  and  that 
with  this  view  he  had  had  the  lot  surveyed  and  a  plat  made,  which, 
however,  did  not  give  the  exact  boundary ;  and  that  the  lot  lay  be- 
tween two  certain  other  parcels  claimed  by  parties  in  the  report  men- 
tioned. The  court  confirmed  the  report  and  decreed  the  lot  to  be 
sold,  describing  it,  as  the  report  had  described  it.  It  was  sold  ;  the 
sale  was  confirmed  ;  and  the  commissioners  conveyed  it  to  the  ven- 
dors of  L.,  describing  it,  not  only  by  the  metes  and  bounds,  but  also  by 
the  general  description  in  the  report  and  decree  contained.  But  B. 
and  others  claim  that  none  of  the  marsh  land  conveyed  by  C.  to  T., 
in  1830,  passed  by  the  deed  to  L.,  except  the  part  embraced  Within 
the  metes  and  bounds,  and  brought  ejectment  for  so  much  as  was 
not  so  embraced. 
Held: 

1.  The  deed  conveyed  the  whole  marsh  land  down  to  low-water 

mark. 

2.  The  object  of  the  suit  was  to  divide  all  the  real  estate  whereof  T. 

died  seized  and  possessed,  and  certainly  none  was  intentionally 
left  undivided. 

3.  In  construing  the  deed,  its  entire  context  must  be  considered,  the 

descriptions  by  metes  and  bounds,  and  also  the  general  descrip- 
tion, as  lying  between  certain  other  known  parcels. 

4.  The  deed  must  also  be  considered  in  connection  with  W.'s  report 

describing  the  lot  as  extending  down  to  low-water  mark  and  gen- 
erally by  its  location,  as  well  as  by  the  survey  and  the  plat,  giving 
metes  and  bounds,  but  not  claiming  that  they  were  exact. 

5.  And  so  also  must  the  decrees  be  examined  as  showing  that  the 

land  decreed  to  be  sold  and  the  sale  whereof  was  confirmed,  was 
the  land  described  in  W.'s  report  which  had  been  approved.  Byrd 
df  als.  V.  Ludlozv  (Sf  als.  483. 

7.  Construction.— In  the  construction  of  every  instrument,  the  paramount 

rule  is  to  construe  it  so  as,  if  possible,  to  give  effect  to  every  part  of 


Digitized  by 


Google 


INDEX.  887 


DEEDS  (continued). 

it,  and  in  order  to  discover  the  intention  of  the  parties,  to  look,  not 
only  to  the  terms  of  the  instrument,  but  to  the  subject  matter  and  to 
the  surrounding  circumstances.     Bailey  v.  Hill  &  als.  492. 

8.  Deed  delivered  as  an  escrow  not  within  the  registry  laws  under  the 

circumstances  of  this  case.     Trout's  Adm'r  v.  Warrvick,  731. 

9.  Consideration — Extrinsic  evidence, — It  is  well  settled  that  the  consid- 

eration named  in  a  deed  may  be  enquired  into.  Summers  v.  Dame^ 
31  Gratt.  804.  But  he  who  undertakes  to  show  a  different  consid- 
eration, must  do  it  by  satisfactory  proof.  Click  <2f  al,  v.  Green  6f 
Saddler,  827. 

DELIVERY. 
Deeds — Date. — A  deed  will  be  presumed  to  have  been  delivered  on,  and 
will  take  effect  from  its  date,  but  the  presumption  will  yield  to  evi- 
dence to  the  contrary.    Raines  v.  Walker,  92. 

DEMURRER  TO  EVIDENCE. 

1.  Practice  at  common  law— Joinder. — In  Virginia  either  party  may  demur 

to  the  evidence,  and  the  court  compel  a  joinder;  but  the  court's 
action  is  subject  to  review.    Euhank's  Ex'or  v.  Smith,  206. 

2.  Idem — Province  of  the  jury. — Where  the  case  is  plainly  against  the 

demurrant,  or  where  there  is  doubt  as  to  the  facts  proved  by,  or  the 
proper  inferences  deducible  from  the  evidence,  the  court  should 
always  refuse  to  compel  a  joinder  in  the  demurrer;  for  to  do  so  would 
be  to  usurp  the  province  of  the  jury.    Idem. 

3.  Idem — Case  at  bar  is  one  where,  in  the  opinion  of  this  court,  there  was 

sufficient  doubt  as  to  the  facts  established  and  the  proper  inferences 
to  be  drawn,  to  make  it  improper  to  withdraw  the  case  from  the  con- 
sideration of  the  jury.    Idem. 

DEPOSITS. 

1.  GvxRT>i\^s—Liafnlities.—A  bona  fide  deposit  of  his    ward's  money 

by  guardian  in  his  own  name,  provided  it  be  shown  that  it  was  his 
ward's  money,  will  protect  him  from  liability  for  any  loss  which  ensues, 
not  by  the  form  of  the  deposit,  but  by  the  general  destruction  of  the 
currency  and  banking  interests  of  the  state.  Parsley's  adm'r  v.  Mar- 
tin, 376. 

2.  Idem — Case  at  bar. — In  a  Richmond  bank  of  good  standing,  in  1859, 

guardian  deposited  his  wards'  money  at  interest,  taking  certificates  in 
his  own  name.  It  was  proved  that  the  money  deposited  was  the 
money  of  his  wards.  At  that  bank  he  had  no  private  account,  and  no 
money  of  his  own.  In  1863  the  bank  notified  depositors  to  withdraw 
their  deposits.  His  house  was  within  the  enemy's  line,  and  he  could 
not  then  put  the  money  out  at  interest.  He  induced  the  bank  to  let 
it  remain  on  deposit.  The  wards  became  entitled  to  receive  the 
money  in  1863.    He  offered  them  the  certificates.    They  demanded 
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DEPOSITS  (continued). . 

gold  or  its  equivalent.  The  money  perished  in  the  bank  by  the  re- 
results  of  the  war  destroying  all  the  currency  of  the  state ; 

Held  :  {Lewis ^  P.,  and  Richardson^  y.,  dissenHng.) 

1.  The  guardian  is  not  liable  for  the  loss. 

2.  Parol  evidence  in  connection  with  the  certificates,  and  the  decla- 

rations of  the  guardian  made  cotemporaneously  with  the  de- 
posits, are  admissible  to  show  that  the  money  deposited  was  the 
money  of  the  wards.    Idem. 

3.  Personal   Representatives— C<7«/<?^^r<z/^  currency— Case  at  bay. — 

In  the  deposit  of  the  Confederate  currency,  with  the  general  receiver, 
under  the  circumstances,  did  not  discharge  the  administrator  from 
liability  for  the  payment  of  that  purchase  money.  Trout's  adm^r  v. 
Warwick y  731. 

4.  It  was  his  duty  either  to  have  invested  that  money,  so  as  to  have  it 

forthcoming  when  distribution  could  be  made,  or  to  have  applied 
to  a  court  of  chancery,  by  appropriate  proceedings,  for  its  aid  and 
direction.    Idem. 

5.  It  was  not  competent  for  the  court  below,  even  if  it  so  intended,  to 

authorize  the  administrator  to  relieve  himself  of  responsibility  by  a 
deposit  of  a  depreciated  and  depreciating  currency.    Idem. 

DISABILITIES. 

1.  It  is  an  acknowledged  rule,  that  when  there  are  two  or  more  coexisting 

disabilities  in  the  same  person,  when  his  right  of  action  accrues,  he  is 
not  obliged  to  act  until  the  last  is  removed.  This  is  the  rule  under 
the  statute  of  limitations.     Wilson  v.  Branchy  67. 

2.  In/ant  feme  covert. — If  an  infant,  who  is  a  married  woman,  makes  an 

instrument  voidable  because  of  her  infancy,  the  disability  of  cover- 
ture enables  her  to  postpone  the  act  of  avoidance  to  a  reasonable 
time  after  coverture  ended.    Idem. 

3.  Avoidance— 5/^«/  acquiescence.— V^Jh^ro.  there  is  nothing  more  than 

silence,  many  cases  hold  that  an  infant's  deed  may  be  avoided  at  any 
time  after  reaching  his  majority,  until  he  is  barred  by  the  statute  of 
limitations,  and  that  silent  acquiescence  for  any  period  short  of  the 
period  of  limitation,  is  no  bar.     Idem. 

DOWER. 

1.  Unless  impracticable  to  assign  widow  dower,  in  kind,  a  court  of  equity 

has  no  power  against  her  will  to  decree  sale  of  the  real  estate  and 
give  her  money  in  lieu  of  dower.     Wilson  v.  Branchy  65. 

2.  Sale  0/  the  realty. — The  dower  right  of  the  widow  must  be  settled  before 

decreeing  sale  of  the  real  estate.    Idem. 

3.  Disabilities. — It  is  an  acknowledged  rule,  that  when  there  are  two  or 

more  coexisting  disabilities  in  the  same  person,  when  his  right  of  ac- 
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DOWER  {continued.) 

tion  accrues,  he  is  not  obliged  to  act  until  the  last  is  removed.  This 
is  the  rule  under  the  statute  of  limitations.    Idem, 

4.  Idem — In/ant  feme  coverL^U  an  infant,  who  is  a  married  woman, 

makes  an  instrument  voidable  because  of  her  infancy,  the  disability 
of  coverture  enables  her  to  postpone  the  act  of  avoidance  to  a  rea- 
sonable time  after  coverture  ended.    Idem. 

5.  Avoidance — Silent  acquiescence. — Where  there  is  nothing  more  than 

silence,  many  cases  hold  that  an  infant's  deed  may  be  avoided  at  any 
time  after  reaching  his  majority,  until  he  is  barred  by  the  statute  of 
limitations,  and  that  silent  acquiescence  for  any  period  short  of  the 
period  of  limitation,  is  no  bar.    Idem, 

6.  Case  at  Bar. — An  infant  feme  covert^  and  her  husband,  in   1845, 

granted  her  "maiden  land  "—half  of  "Cedar  Lawn"— to  G.,  who 
next  day  conveyed  it  to  the  husband,  who  owned  the  other  half.  In 
1876  he  and  she  conveyed  the  whole  in  trust  to  secure  his  debt.  He 
died  in  October,  1877.  His  will  was  probated  in  December,  1878.  In 
March,  1879,  B.  and  others  filed  a  creditors'  bill  to  settle  his  estate 
and  subject  his  lands  to  pay  his  debts.  In  April,  1879,  she  answered, 
renouncing  her  husband's  will,  demanding  dower  in  his  lands,  dis- 
affirming her  deed  of  1845  as  void  by  reason  of  her  then  infancy, 
and  denying  she  had  ever  in  any  way  ratified  it.  An  account  showed 
that  the  trust-debt,  amounting  to  11,532.89  was  the  only  debt  para- 
mount to  dower.  The  fee  simple  value  of  *' Cedar  Lawn"  was 
.  $2,750.  The  court  below  decreed  that  she  had  ratified  the  deed  of 
1845,  when  free  from  the  disability  of  infancy,  and  without  assigning 
dower,  but  reserving  right  to  make  all  orders  to  protect  the  right  of 
dower,  decreed  the  sale  of  the  whole  tract  to  pay  her  husband's 
debts.  On  appeal  here — 
Held:  .   . 

1.  The  decree  of  sale  without  previous  assignment  of  dower,  in  kind, 

if  practicable,  or  if  impracticable,  by  compensation,  was  prema- 
ture and  erroneous. 

2.  The  record  discloses  no  act  done  by  the  widow  to  affirm  the  deed 

of  1845,  made  during  her  infancy. 

3.  Within  a  short  period  after  she  came  of  age,  and  was  relieved  of 

the  disability  of  coverture,  she  disaffirmed  her  deed  made  during 
infancy,  and  thereby  rendered  it  void. 

4.  The  trust  deed  of  1876  having  been  made  during  her  coverture, 

cannot  be  regarded  as  affirming  the  deed  made  in  infancy. 

5.  The  trust  debt,  however,  having  been  acknowledged  in  the  mode 

prescribed  by  law  for  married  women,  is  binding  upon  the 
widow  to  the  extent  of  the  debt  therein  secured,  and  no  further. 
Idetn,  65. 

Vol.  Lxxvn — 112 
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DUE  DILIGENCE. 
SvRETiES^ /Reasonable  Hme^Case  at  bar, — In  1852  W.  held  bond  of  F., 
principal,  and  S.  V.  and  P.,  sureties.  March  14th  1868,  (under  Code  of 
1873,  chapter  143,  sections  four  and  five),  Y.'s  administrator,  H.,  by 
notice  in  writing,  required  W.  to  sue  on  the  bond.  W.  sued  May  14th, 
1868,  all  the  oblig^ors  except  Y.  F.  and  S.  accepted  service  of  writ 
As  to  them,  by  consent,  the  suit  was  that  day  placed  on  the  office 
judgment  docket  and  they  pleaded.  Of  this  H.  was  informed, 
and  also  that  the  proper  credits  would  be  given  and  acquiesced, 
and  suffered  in  September,  1868,  in  his  county  judgment  to  go  on  the 
bond  against  him  by  default.  Against  F.  and  S.,  in  October,  1868,  in 
their  county,  judgment  went,  and  executions  were  issued,  but  were 
restrained  by  the  extension  of  the  stay  law  through  1869  by  the  mili- 
tary commandant.  In  February,  1868,  P.  had  under  the  act  of  April 
25th,  1867,  compromised  with  W.  in  full  of  one-third  of  the  bond, 
which  was  endorsed  thereon.  Suit,  however,  was  brought  against 
him  in  August  1868.  At  September  rules,  1868,  he  plead  his  release, 
and  the  suit  was  dismissed.  S.,  May  13th,  1868,  conveyed  all  his  pro- 
perty to  secure  ratably  all  his  debts.  Another  execution  was  issued 
against  F.  October,  1870, and  returned  "No effects."  In  August,  1871, 
an  execution  was  issued  against  H.  as  administrator  of  Y.,  who  got 
an  injunction.  It  was  dissolved  in  1880,  and  a  decree  entered  for  the 
amount  due  on  the  judgment.    On  appeal  to  this  court ; 

Held: 

1.  The  act  of  assembly  (Code  1873,  chapter  141,  section  fourteen,) 

under  which  P.  comproriiised  his  liability  on  the  bond  and  was 
released,  was  not  unconstitutional  as  to  that  bond. 

2.  But  by  the  very  terms  of  that  act  (section  sixteen)  such  release  of 

P.  cannot  affect  or  impair  the  right  of  any  other  surety  who  may 
have  been  required  to  pay  more  of  that  bond  than  was  so 
released  to  call  on  P.  for  contribution. 

3.  The  circumstances  do  not  show  that  the  suit  was  not  instituted 

within  a  reasonable  time  after  the  requisition,  nor  that  it  was 
not  prosecuted  with  due  diligence  to  judgment  and  by  execu- 
tion, nor  that  Y.*s  administrator  is  entitled  to  the  aid  of  equity 
to  enable  him  to  avail  himself  of  defences  (if  any)  which  he 
might  have  made,  but  did  not  make  at  law. 

4.  The    property  conveyed   in  trust   by  S.  is  also  liable,  under  the 

terms  of  the  deed,  to  contribution  to  his  co-sureties  on  the  bond. 
Yuille's  adm'r  v.  Wimbish's  adm'r^  308. 
EQUITY  JURISDICTION  AND  RELIEF. 
I.  Account, — The  jurisdiction  of  courts  of  equity  in  matters  of  account,  is 
among  the  most  comprehensive  they  have  assumed.    Matters  of  ac- 
count are  per  se  within  the  scope  of  their  jurisdiction.    They  have 
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EQUITY  JURISDICTION  AND  RELIEF  (continued). 

concurrent  jurisdiction  therein  with  courts  of  law;  but  the  difficulty  of 
proceeding  in  the  latter,  and  the  convenience  of  proceeding  in  the 
former,  where  a  discovery  may  be  had  on  the  defendant's  oath,  where 
a  multiplicity  of  suits  will  be  avoided,  and  where  fraud,  accident,  or 
mistake  is  connected  with  the  subject,  causes  them  to  be  most  com- 
monly resorted  to.     Tillar  v.  Cook  and  als.,  477. 

2.  Partnership.— 'P'SirXx\exsh\p  relations  between   parties    engaged    under 

contract  in  a  joint  venture,  gives  jurisdiction  to  courts  of  equity  Such 
relations  involve  not  merely  a  community  of  interests,  but  the  employ- 
ment of  a  common  stock,  whether  consisting  of  property,  or  mere  labor 
and  skill,  in  a  common  undertaking  with  a  view  to  a  common  profit. 
Before  the  interest  of  an  individual  partner  can  be  ascertained,  an  ac- 
count of  the  business,  the  assets  and  the  liabilities  must  be  taken,  so 
that  the  divisible  surplus  can  be  known.  If  a  dissolution  be  sought, 
the  common  law  courts  cannot  afford  relief.  And  so,  also,  a  specific 
performance  of  the  partnership  may  be  compelled.  One  partner  may 
be  restrain^  from  a  course  injurious  to  the  rights  of  another,  or  de- 
priving him  of  his  due  share  in  the  direction  of  the  business.    Idem. 

3.  Laches  and  Lapse  of  Time.— It  is  an  inherent  doctrine  of  courts  of 

equity  to  refuse  relief  where  there  have  been  gross  laches  in  prose- 
cuting rights,  or  long  and  unreasonable  acquiescence  in  the  assertion 
of  adverse  rights.  This  doctrine,  founded  on  considerations  of  natural 
justice  and  public'  policy,  is  always  firmly  enforced,  especially  where 
the  immediate  parties  to  the  transactions  are  dead. 
Idem.— Harrison  and  als.  v.  Gibson  and  als.y  23  Gratt.  212  approved. 
Hatcher  v.  Hall^  573. 

4.  Commissioner's  report— Case  at  bar. — In  1856  J.,  being  in  extremis ^ 

granted,  to  take  effect  at  his  decease,  to  I.  land  and  a  |i,20o  bond;  I. 
to  pay  J.'s  heirs  5i,2oo,  and  provide  for  J.*s  widow  and  infant  whilst  at 
I.'s  house.  Before  J.'s  decease  the  land  was  sold,  and  T.'s  I400  bond, 
part  of  the  price,  delivered  with  the  $1,200  bond  to  I.  In  same  year  J. 
died.  Next  year  the  infant  died,  and  the  widow  left  I.'s  house,  taking 
with  her,  without  I.'s  knowledge,  the  two  bonds.  The  bonds  she  de- 
livered to  J.'s  administrators.  The  $1,200  bond  was  collected.  Judg- 
ment was  got  on  the  $400  bond  against  T.,  who  reserved  his  defence 
for  the  equity  forum.  In  1858  I.  sued  J.'s  administrators,  and  after  de- 
ducting $255,  collected  by  him  on  the  $1,200  bond  whilst  in  his  pos- 
session, got  judgment  for  $187.18,  with  interest  from  12th  May,  1854. 
In  1871  these  administrators  sued  I.  for  the  |i,2oo  he  was  to  pay  under 
the  grant  of  1856,  to  J.'s  heirs,  and  got  judgment.  T.  got  injunction  to 
judgment  on  J400  bond.  I.  got  injunction  to  judgment  against  him. 
In  these  causes,  consolidated,  in  1878,  an  account  having  been  decreed 
and  taken,  commissioner  reported  that  $255  of  the  $1,200  bond  was 
paid  to  I.,  and  $1,036.35,  amounting  with  interest  to  $1,339.55,  was  paid 
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EQUITY  JURISDICTION  AND  RELIEF  {continued), 

to  administrators  of  J.,  from  which  the  ^1,200  judgment  against  I. 
being  deducted,  left  $139.55  due  I.  To  this  report  no  exceptions  were 
made.    Yet  court  below  decreed  against  I.  the  payment  of  $648. 

Held  : 

1.  The  report  should  have  been  sustained,  and  a  decree  conformable 

thereto  entered,  and  the  injunction  perpetuated  in  the  cause  of  I. 
V.  J.'s  administrators. 

2.  I.,  not  having  received  any  part  of  the  $400  bond,  was  not  responsi- 

ble therefor.  J.  paid  full  value  for  it.  Questions  arising  concern- 
ing it  arose  between  T.  and  J.'s  administrators.  If  T.  had  and 
lost  any  rights,  it  was  not  by  default  of  I. 

3.  The  injunction  in  suit  of  T.  v.  J.'s  administrators  should  be  dissolved 

as  to  T.,  but  perpetuated  as  to  I.    Pendleton  v.  Taylor,  580. 

5.  Limitations  at  law— Judicial  duty. — The  fact  that  a  person,  if  left  to  his 

legal  remedies,  will  lose  his  debt  if  the  statute  of  limitations  be  pleaded, 
is  no  ground  of  relief  in  equity.  Courts  should  adjust  the  rights  of 
parties  according  to  the  law,  and  leave  the  consequences  to  take  care 
of  themselves.  See  Moncure,  P.,  in  Dobson  v.  Culpeper  and  wife,  23 
Gratt.  359.    Idem, 

6.  Laches  at  law.— It  is  well  settled  that  where  a  party,  through  his  own, 

or  his  agent's  or  attorney's  negligence,  failed  to  avail  himself  of  a  de- 
fence which  he  might  have  made  at  law,  he  will  not  be  relieved  in 
equity.    Ayres  v.  Morehead,  586. 

7.  Practice  in  Equity— Bills  of  review.  —Bill  of  review  must  exhibit  the 

proceedings  in  the  cause  wherein  was  rendered  the  decree  sought  to 
be  reviewed ;  and  if  the  decree  be  final,  must,  of  course,  be  filed  within 
the  statutory  period.  Code  1873,  ch.  175,  section  5.  Hatcher's  Per, 
Reps.  V.  Hatcher's  Heirs,  600. 

8.  lnEM— Idem— New  matter, — When  founded  on  new   matter,   bills  of 

review  can  only  be  filed  by  leave  of  the  court,  and  must  be  supported 
by  affidavit  satisfying  the  court  that  the  new  matter  could  not,  by  rea- 
sonable diligence,  have  been  discovered  or  used  before 'the  decree 
was  rendered,  and  that  such  matter  is  relevant  and  material,  and  such 
that,  had  it  been  before  the  court,  would  probably  have  occasioned  a 
different  decision.    Idem. 

9.  Idem — Idem — Case  at  bar. — The  new  matter  here  relied  on  as  the  foun- 

dation of  the  bill  of  review,  held  to  be  not  only  wholly  irrelevant 
and  immaterial,  but  also  discoverable  by  ordinary  diligence,  if  not 
actually  known  prior  to  the  rendition  of  the  decrees  complained  of. 
Idem, 

10.  Vendor  and  vendee.— U  in  sale  of  land  at  gross  price  upon  estimate  of 
quantity  influencing  price,  mistake  occurs,  which,  if  understood, 
would  probably  have  prevented  sale,  or  varied  its  terms,  equity  will 
afford  relief.     Yost  v.  Mallicote's  AdmW,  610. 
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EQUITY  JURISDICTION  AND  RELIEF  (continued). 

11.  Contract  of  hazard— Sale  in  gross — Mistake. — A  sale  in  gross,  quoad 
thing  sold,  means  a  sale  without  regard  to  quantity,  and  is  in  that 
sense  a  "  contract  of  hazard."  In  such  case  there  is  no  ground  for 
relief.    The  mistake  of  the  parties  is  the  true  ground  of  relief.    Idem. 

12.  Compensation — Exception. — In  case  for  relief,  the  general  rule  of  com- 
pensation is  according  to  the  average  value  of  the  whole  tract,  except 
where  peculiar  circumstances  require  a  departure  therefrom.    Idem. 

13.  Mistake — Deficiency — Compensation— Case  at  bar. — Y.  bought  of  M. 

land  represented  by  vendor  to  contain  two  hundred  and  forty  acres,  at 
15,000,  took  possession,  made  cash  payment,  and  executed  bonds  for 
deferred  payments.  When  judgment  on  these  bonds  was  about  to  be 
enforced,  Y.  surveyed  the  land,  and  discovered  deficiency  of  seventy- 
five  acres,  which,  by  mutual  mistake,  was  unknown  at  time  of  sale. 
Vendor  told  vendee  the  tract  certainly  contained  two  hundred  and 
forty,  and  probably  two  hundred  and  fifty  acres,  and  that  he  should 
have  twenty  dollars  an  acre.  On  the  land  were  a  frame  dwelling,  the 
usual  outhouses,  &c.,  estimated  as  worth  $2,271. 
Held: 

1.  Y.  is  entitled  to  an  abatement  from  the  price  of  the  land  ($5,000) 

of  the  amount  obtained  by  multiplying  the  deficiency,  seventy-five 
acres,  by  the  price  per  acre  (|2o)  as  of  the  date  of  the  sale. 

2.  There  are  no  exceptional  circumstances  which  require  a  departure 

from  the  general  rule  of  compensation,  and  here  the  value  of  the 
improvements  must  not  be  considered.  The  case  is  unlike  that 
of  Watson  v.  Hoy^  28  Gratt.  698.    Idem. 

14.  Creditor's  bit/.— A  bill  to  discover  the  real  and  personal  assets  of  de- 
ceased debtor,  to  settle  the  administration  accounts,  and  to  subject 
those  assets  to  the  payment  of  the  debt  of  a  creditor,  is  a  creditor's 
bill,  though  it  says  nothing  of  other  creditors,  and  a  court  of  equity 
will  entertain  it.     Carter  v.  Hampton,  631. 

15.  Joint  guarantors. — Remedy  at  law  against  survivor. — The  fact  that 

the  deceased  debtor  was  one  of  two  joint  and  several  guarantors,  and 
the  creditor  has  a  remedy  at  law  against  the  surviving  guarantor,  does 
not  deprive  creditor  of  his  remedy  in  equity  against  the  estate  of  the 
deceased  guarantor.    Ide^n. 

16.  Double  remedy^Single  satisfaction. — A  creditor  having  two  different 
securities,  or  two  sets  of  obligors  bound  for  his  debt,  may  procieed 
against  both  at  the  same  time,  although  he  is  entitled  to  but  one  sat- 
isfaction.   Asberry's  adm'r  v.  Asberry's  adm'r,  33  Gratt.  471.    Idem. 

17.  Laches  and  lapse  of  time. — It  is  a.  familiar  doctrine  of  courts  of 
equity  that  nothing  can  call  forth  these  courts  into  activity  but  con- 
science, good  faith  and  reasonable  diligence.  Where  these  are  want- 
ing the  court  is  passive.  Staples,  J.,  in  Harrison  v.  Gibson^  23  Gratt. 
223.    Hill  V.  Umbargery  653. 
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EQUITY  JURISDICTION  AND  RELIEF  (continued.) 
i8.  Idem— Loss  of  evidence— Death  of  parties.— \{  the  original  transac- 
tions have  become  so  obscured  by  time  and  loss  of  evidence,  and  the 
death  of  parties,  that  no  correct  account  can  be  rendered,  and  that 
any  conclusion  at  which  the  court  may  arrive  must,  at  best,  be  con- 
jectural, the  court  will  not  relieve  the  plaintiff.    Idem. 

19.  For  case  illustrative,  see  Idem. 

20.  Decrees — Interlocutory. — When  the  further  action  of  the  court  in  the 
cause  is  necessary  to  give  completely  the  relief  contemplated  by  the 
court,  the  decree  upon  which  the  question  arises  is  to  be  regarded  not 
as  final,  but  interlocutory.    Miller's  Adm'r  v.  Cook's  Adm'rs,  806. 

21.  Decrees — Interlocutory — Modification — U^en  remanded. — Where  the 
decree  affirmed,  on  its  face,  orders  that  the  cause  be  referred  to  a 
master  to  take  a  further  account  and  report,  &c.,  such  decree  is 
interlocutory.  Upon  the  cause  being  remanded  to  court  below  for 
further  proceedings,  such  interlocutory  decree  may  be  modified  upon 
exceptions  to  the  master's  report  on  motion  or  otherwise.  Steptoe  v. 
Step  toe,  I  Munf.  339;  Smith  v.  Blackwell,  31  Gratt.  291.    Idem. 

22.  Decrees— C/^r/Va/  errors— Correction  in  vacation. — Under  Code  1873, 
ch.  177,  section  5,  upon  notice  to  the  opposite  party,  his  agent,  or  at- 
torney at  law  or  in  fact,  the  court  wherein  the  decree  is  rendered, 
may,  on  motion  correct  such  decree  as  to  any  clerical  error  therein 
where  (as  in  the  case  at  bar),  there  is  sufficient  in  the  record  to  enable 
the  court  to  safely  amend  the  same.  Dillard's  Adm'r  v.  Dillard  & 
als.  820. 

23.  Costs  in  equity. — The  award  of  costs  being  discretionary  with  courts 
of  equity,  (Code  1873,  ch.  181,  \  10),  in  this  case,  court  below  directed 
the  administrator  to  pay  the  costs  of  the  suit  accruing  after  October 
term  1865,  de  bonis  suis. 

Held: 

The  record  discloses  no  sufficient  reason  why  the  decision  of  the 
court  below  should  be  disturbed.    Idem. 

24.  Public  officers. — Chancery  has  jurisdiction  to  enjoin  illegal  acts  of  an 
officer  attempted  colore  officii.  A  suit  against  an  officer  is  not  neces- 
sarily a  suit  against  the  state— ^.  g.,  a  suit  to  restrain  one  from  doing 
unlawful  acts  under  color  of  an  executive  office— such  as  any  ille- 
gal acts  of  the  commissioner  of  agriculture.  Blanton  v.  6*.  F.  Com- 
pany, 335. 

EVIDENCE. 

1.  Declarations  of  assignor  after  assignment  are  inadmissible  in  evidence 

against  his  assignee.    Barbour  v.  Duncanson,  76. 

2.  Unrecorded. — A  deed  not  acknowledged  or  not  certified  according  to 

law,  though  actually  admitted  to  record,  cannot  be  read  in  evid' nee 
as  a  recorded  deed,  but  as  between  the  parties  it  is  valid.  Raines  v. 
Walker,  92. 
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EVIDENCE  (continued). 

3.  Deeds— Z>fl/^ — Delivery.— A  deed  will  be  presumed  to  have  been  de- 

livered on,  and  will  take  effect  from  its  date,  but  the  presumption  will 
yield  to  evidence  to  the  contrary.    Idem, 

4.  Privity. — The  record  in  proceedings  whereby  a  sheriff's  liability— (^.  g, 

on  his  return),  has  been  adjudicated,  is  admissible  as  evidence  against 
his  sureties ;  and  is  prima  facie  proof  of  their  liability,  although  those 
sureties  were  not  parties  to  that  record.     Carr  v.  Meade  and  ats.  142. 

5.  DcclarcUions. — Written  or  oral  declarations  of  a  party  to  a  suit,  relevant 

to  the  issue,  and  against  his  interest,  are  admissible  as  evidence 
against  him.    Powell  \.  Tarry^s  adm'r,  250. 

6.  Postmaster. — United  States  postmaster  in  Virginia  is  a  competent  wit- 

ness as  to  matters  outside  the  special  affairs  of  his  office.  Scott  v.  Com- 
monwealth, 344. 

7.  Facts. — Where  the  evidence,  not  the  facts,  is  certified,  the  appellate 

court  will  not  reverse  the  judgment,  unless  after  rejecting  all  the  parol 
evidence  of  the  exceptor,  and  giving  full  faith  and  credit  to  that  of  the 
adverse  party,  the  decision  of  the  court  below  shall  appear  to  be 
wrong.    Idem. 

8.  Criminal  Proceedings— -^/>/rd?z/^ry. — The  doctrine  of  *' approvement'' 

was  never  the  law  of  this  state.  Case  at  bar  does  not  come  within 
that  doctrine.    See  Byrd's  Case,  2  Va.  Ca.  492 ;  Oliver  v.  ComUh,  590. 

9.  Idem — Accomplices. — An  accomplice,  not  convicted   of  an  infamous 

offence,  is  ordinarily  a  competent  witness;  and  no  person,  not  jointly 
tried  with  defendant,  is  incompetent  by  reason  of  interest.  Code  1873, 
ch.  195,  §  21.    Idem. 

10.  Idem— /«/fl«/y.— An  infant  under  fourteen  is  competent,  if  he  under- 
stands the  nature  of  an  oath.  At  fourteen  he  is  presumed  to  under- 
stand it.    Not  so  if  under  fourteen.    Idem. 

11.  \Yyi£.yi  — Witness— Examination. — Where  the  court  has  once  decided 
in  favor  of  the  witness*  competency,  he  cannot  be  examined  before 
the  jury  touching  his  competency.    Idem. 

12.  \dk^— Principal— Accessory. — Any  evidence  is  admissible  which  tends 
to  show  the  relations  of  the  principal  with  the  alleged  accessory.   Idem. 

13.  Idem — Conspirators — Post-statements.— Though  conspiracy  has  been 
proved,  statements  of  a  conspirator,  made  a/ter  the  object  of  the 
conspiracy  is  accomplished,  are  inadmissible  to  criminate  his  co-con- 
spirator.   Idem. 

14.  Criminal  Practice— ^^j  ^^^/<^.— The  admissibility  of  declarations 
of  the  injured  party  as  part  of  the  res  gestcs,  depends  on  whether  or 
not  they  were  made  recently  after  the  injury,  before  sufficient  time  had 
elapsed  for  the  fabrication  of  a  story.    Kirby  v.  Commonwealth,  681. 

15.  Idem — Examination  of  accused. — Code  1873,  chapter  195,  section 
twenty-two,  provides  that  "  in  a  criminal  prosecution,  other  than  for 
perjury,  or  an  action  on  a  penal  statute,  evidence  shall  not  be  given 
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EVIDENCE  (contintud). 

against  the  accused  of  any  statement  made  by  him  as  a  witness  upon 
a  legal  examination."  Therefore,  evidence  that  the  statements  of 
witnesses  for  the  accused  conflict  with  the  testimony  of  the  accused 
as  delivered  on  his  examination  as  a  witness  at  a  former  trial,  is  inad- 
missible. Idem. 
i6.  \T>mA^ Idem— Case  at  bar. — In  M.'s  store,  at  night,  a  man  entered,  and 
suddenly,  without  apparent  provocation,  shot  M.  through  the  head. 
M.,  exclaiming  "  You  have  killed  me,"  ran  out  at  the  door,  around 
the  house  to  the  door  of  another  room  in  the  same  house,  occupied 
by  R.,  which  door  was  eighty  feet  from  the  point  in  the  store  at 
which  he  was  shot.  Upon  being  admitted  he  said :  "  I  am  shot ;  Wil- 
liam Kirby  has  shot  me."  Not  more  than  two  minutes  elapsed 
between  the  shooting  and  this  declaration.  At  a  former  trial  accused  • 
testified  as  a  witness  in  his  own  defence.  At  the  succeeding  trial  he 
did  not.  Evidence  was  introduced  by  the  commonwealth  to  prove 
that  statements  made  at  this  trial  by  witnesses  for  the  defence  were 
in  conflict  with  the  testimony  of  the  accused  at  the  former  trial. 

Held: 

1.  The  declarations  of  the  injured  party  were  admissible  as  evidence 

as  part  of  the  res  gestce.  Under  the  circumstances,  it  is  un- 
reasonable to  suppose  that  there  was  time  or  capacity  to  fabricate 
a  story. 

2.  The  evidence  to  prove  conflict  between  the  testimony  of  accused 

at  the  former  trial,  and  the  statements  of  witnesses  for  the  defence 
at  the  last  trial  being  objected  to,  was  inadmissible.  Kirby  v. 
Com'th,  68i. 

17.  Letter  describing  stolen  property.— K.  purchased  the  stolen  horse  from 
accused,  and  sold  it  to  F.,  who  received  a  letter  so  accurately  de- 
scribing the  horse,  that  F.  surrendered  it  to  the  owner.  It  was  not 
improper  to  allow  F.  to  testify  to  this  fact,  especially  after  the  same 
had  been  previously  established  by  other  witnesses  without  objection 
from  accused.     Taylor  v.  Commonwealth,  692. 

18.  Ownership  of  stolen  property. — It  is  not  improper  to  permit  the 
ownership  of  the  stolen  horse  to  be  established  by  the  son  of  the 
owner,  the  latter  being  absent  from  the  state.     Idem. 

19.  Evidence  certified— New  trial.— ^h^r^  the  evidence ,  and  not  th^  facts 
proved,  is  certified,  the  verdict  will  not  be  disturbed  unless  it  api>ears 
wrong,  after  rejecting  all  the  parol  evidence  of  the  exceptor,  and  giv- 
ing full  faith  and  credit  to  the  commonwealth's  evidence.    Idem. 

EXCEPTIONS. 
Practice  at  Common  Law — Appellate  court. — Unless  by  record  it  ap- 
pears that  points   decided  by  court  below  were  saved  before  jury 
retired,  they  cannot  be  reviewed  by  appellate  court.    But  bill  of  ex- 
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EXCEPTIONS  (continued). 

ceptions  may  be  prepared  and  signed  at  any  time  during  the  term. 
Powell  V.  Tarry' s  adnCr,  250. 

FACTS  PROVED. 

1.  Evidence  certified,— VJh^n  evidence  conflicts,  court  may  refuse  to  certify 

facts  proved ;  but  must  certify  the  evidence  on  motion  of  any  suitor. 
Powell  V.  Tarry' s  adnCr^  25a 

2.  Evidence  certified— New  trial. — Where  the  evidence,  and  not  the  facts 

proved,  is  certified,  the  verdict  will  not  be  disturbed  unless  it  appears 
wrong,  after  rejecting  all  the  parol  evidence  of  the  exceptor,  and 
giving  full  faith  and  credit  to  the  commonwealth's  evidence.  Taylor 
V.  ConCthy  692. 

FERRIES. 

1.  Jurisdiction — County  courts.— Code  1873,  chapter  sixty-four,  confers  on 

the  county  courts  jurisdiction  to  establish  ferries.  When  in  particular 
case  such  jurisdiction  is  acquired,  the  failure  of  the  court  in  the  pro- 
gress of  the  case  to  comply  with  the  statute  in  details,  may  be  error 
reviewable  on  appeal,  but  is  no  ground  to  attack  the  judgment  col- 
laterally.    Winibish  v.  Breeden,  324. 

2.  Applicant^ Land  owner. — Section  twelve  of  that  chapter  requires  the 

person  desiring  to  establish  a  ferry,  "  to  own  or  to  have  contracted  for 
the  use  of  land  at  the  point  at  which  he  wishes  to  establish  the  same." 
Where  the  lessee  of  such  land,  the  owner  of  the  equity  of  redemption 
therein,  and  trustees  holding  the  legal  title  unite  in  the  application, 
that  statute  is  complied  with.    Idem. 

FIDUCIARIES. 

1.  Under  no  circumstances  will  a   fiduciary  be  allowed   to  derive  any 

personal  benefit  from  his  transaction  of  the  trust  business  or  manage- 
ment of  the  trust  assets.  And  if  a  trustee  purchase  claims  or  encum- 
brances against  the  trust  estate  at  a  discount,  the  purchase  shall 
enure  to  the  benefit  of  the  interest  which  it  is  his  duty  to  protect. 
Baugh  V.  Walker,  99. 

2.  Reimbursement— ^w\,  though  the  profit  belongs  to  the  cestui  que  trust, 

yet  the  fiduciary  is  entitled  to  be  reimbursed  the  amount  he  has 
expended,  with  interest.    Idem. 

3.  Case  at  Bar.— In  1859,  of  N.  W.,  a  lot  was  bought  by  J.  B.,  who  paid  all 

the  price  except  $900.87,  but  received  then  no  conveyance.  In  i860,  J. 
B.  conveyed  it  to  A.  B.  in  trust  for  himself  and  wife  and  surx-ivor 
during  life,  remainder  to  their  child.  The  deed  was  not  acknowl- 
edged or  certified  according  to  law,  though  recorded,  and  A.  B. 
knew  of  it  arid  held  possession  under  it.  In  1861,  N.  W.  conveyed 
the  lot  to  J.  B.  but  retained  a  lien.  By  deed  dated  1862,  but  not 
signed  until  1863,  J.  B.  conveyed  absolutely  to  A.  B.  one-half  the  lot, 
in  consideration  of  A.  B.'s  paying  off  the  lien.    J.  B.  and  wife  died, 

Vol.  Lxxvn — 113 
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FIDUCIARIES  (continued). 

leaving  one  child,  D.  F.,  wife  of  W.  F. ;  A.  B.  also  died  and  his  ex- 
ecutor rented  the  lot  to  R.  In  1879,  N-  W.  conveyed  the  same  lot  to 
D.  F.,  who,  with  her  husband,  conveyed  it,  together  with  all  moneys 
due  her  from  A.  B.'s  estate  by  reason  of  his  trusteeship,  or  by  reason 
of  the  rents  and  profits  received  by  said  trustee  on  account  of  said 
lot,  to  J.  M.  W.,  who,  having  already  brought  ejectment  against  R.  for 
the  lot,  brought  his  bill  in  chancery  to  settle  the  accounts  of  A.  B.  as 
said  trustee.  Accounts  of  receipts  and  disbursements  having  been 
taken  and  reported,  the  trustee  was  charged  with  the  rents  received 
after  the  death  of  J.  B.,  and  credited  with  the  amounts  paid  out  by 
him  on  the  trust  account,  including  the  amount  paid  by  him  in  pur- 
chasing the  said  vendor's  lien  of  S900.87,  which,  having  been  paid  in 
Confederate  money,  was  scaled  as  of  its  value  at  the  time  it  was  paid. 
The  report  being  excepted  to  by  the  executor ; 

Held: 

1.  Though  the  trust  deed  from  J.  B.  to  A.  B.,  trustee,  was  not  duly 

recorded,  yet  between  the  parties  thereto  it  was  valid ;  and  A. 
B.  having  actual  knowledge  of  it,  the  deed  of  J.  B.  conveying  to 
him  one  half  of  said  lot  was  inoperative,  except  as  to  J.  B.'s  life 
interest  therein.  A.  B.  having  acted  as  trustee  under  the  trust 
deed,  is  bound  for  his  receipts,  and  is  entitled  to  be  reimbursed 
for  his  outlays  as  such  trustee ;  and  having  paid  out  Confederate 
money  to  relieve  the  trust  estate  of  the  vendor's  lien,  is  entitled 
to  have  the  same  reimbursed  at  its  value  at  the  time  when  paid 
with  its  interest. 

2.  D.  F.  being  entitled  to  the  trust  corpus  and  the  profits  arising  there- 

from, J.  M.  W.,  the  grantee  of  herself  and  husband,  is  also  entitled 
thereto.    Idem. 

4.  Guardian  de  facto— Rents  and  ^r^/^.— Guardian  de  facto  is  liable  to 

his  wards  for  rents  and  profits  received  by  him  during  his  possession 
of  the  corpus  of  their  estate.    PeaJe  v.  Thurmond,  753. 

5.  Idem — Father — Advancements, — Father  acting  as  such  guardian,  and 

liable  for  such  rents  and  profits,  is  entitled  to  set-off  against  same,  the 
amount  advanced  his  female  ward's  husband  to  assist  him  in  business ; 
and  it  is  inequitable  to  settle  on  the  wife  the  whole  she  is  entitled  to 
without  deducting  the  amount  so  advanced.    Idem. 

6.  Idem — Statute  limitations— Lapse  of  time. — Such  guardian,  being    a 

fiduciary,  the  statute  of  limitations  runs  not  in  his  favor  against  his 
ward's  claim,  nor  does  any  presumption  arise  from  lapse  of  time  where 
the  claim  is  clearly  e.stablished.    Idem. 
FREE  SCHOOLS  FOR  CITIES. 

See  Childrey  v.  Rady,  518. 
FREE  SCHOOLS  FOR  TOWNS. 
See  Pumphrey  &  als.  v.  Brown  (Sf  ais.  569. 
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FRAUD. 

1.  Rescission — Repayment— ¥ .^  G.  and  J.  planned  to  inveigle  L.  into  pur- 

chasing certain  land.  They  knew  he  could  not  get  a  good  title  to 
it.  They  had  been  informed  that  he  would  not  purchase  unless 
that  could  be  done.  They  misrepresented  material  facts,  as  to  which 
he,  being  at  a  distance,  had  not  equal  means  of  information,  and  for 
a  true  statement  whereof  he  had  a  right  to  rely  on  them.  On  a  bill 
by  L.  against  F.,  G.  and  J.,  for  rescission  of  the  contract  and  deed 
whereby  F.  conveyed  the  land  to  L.,  and  for  repayment  of  13,500, 
cash  paid,  and  for  surrender  of  his  bond  for  |i,5oo,  deferred  payment, 
on  the  ground  of  fraudulent  misrepresentation  or  false  representation 
as  to  validity  of  title  and  freedom  from  encumbrance  of  the  widow's 
dower. 
Held: 

1.  A  false  representation  of  a  material  fact  constituting  an  inducement 

to  the  contract,  on  which  the  purchaser  had  a  right  to  rely,  is  a 
ground  for  the  rescission  of-  the  contract  by  a  court  of  equity, 
although  the  party  making  the  misrepresentation  was  ignorant  as 
to  whether  it  was  true  or  false;  and  the  real  enquiry  is,  not  whether 
the  vendor  knew  the  representation  to  be  false,  but  whether  the 
purchaser  believed  it  to  be  true  and  was  misled  by  it  into  the 
contract.  In  such  case,  whether  the  false  representation  was 
innocently  or  wilfully  made,  the  effect  is  the  same  on  the  pur- 
chaser. 

2.  To  entitle  the  person  making  the  misrepresentation  to  defend  on 

the  ground  that  the  purchase  was  not  induced  by  it,  he  must 
demonstrate  that  it  was  not  relied  on  by  the  purchaser. 

3.  This  is  a  case  of  actual  fraud,  which  entitles  L.  to  relief  in  equity 

by  rescission  of  the  contract  and  return  of  the  money  and  bond 
given  for  the  land.    Linhart  v.  Foreman^s  Adm'r  &  als,  540. 

2.  Fraudulent  Coiiv^Y Aiiciss— Circumstances  indicating  fraud,— Coti' 

veyance  of  all  his  property  by  a  father,  greatly  in  debt  and  apprehen- 
sive of  a  heavy  liability  by  the  decision  of  a  suit  against  him  for 
damages  for  breach  of  warranty  of  title  to  land  sold  by  him  to  his 
son  for  an  improbable  cash  payment,  and  deferred  payments  with- 
out interest,  extending  through  a  period  of  fifteen  years,  and  agree- 
ments on  son's  part  to  provide  maintenance  for  his  father  and  mother 
during  their  lives,  presents  a  case  which,  without  full  explanation,  is 
indicative  of  fraudulent  intent,  especially  where  the  son,  who  might 
afford  the  necessary  explanation,  if  any  there  was,  is  riot  examined 
as  a  witness,  in  the  suit  to  set  aside  the  conveyance  for  fraud.  Click 
&  at.  V.  Green  &  Sadler,  827. 

FRAUDULENT  CONVEYANCES. 
I.  Reference  to  commissioner^Case  at  bar.SwM  in  Virginia  to  set  aside 
conveyance  for  fraud.     Grantor  and  grantees  deny  fraud  and  ex- 


Digitized  by 


Google 


900  INDEX. 

FRAUDULENT  CONVEYANCES  (continued). 

plain  the  bona  fides  of  the  transaction.  Depositions  taken.  Circuit 
court  decrees  conveyance  fraudulent  and  null  as  to  grantor's  creditors. 
Appeal  to  district  court  of  appeals.  Decree  reversed  and  cause  re- 
manded for  account  of  all  dealings  between  grantor  and  grantees 
before  executing  deed,  inspection  of  all  grantees'  mercantile  books, 
and  examination  of  themselves  on  oath  before  commissioner.  Gran- 
tees notify  plaintiffs  when  and  where  in  the  city  of  B.  (their  home),  be- 
fore commissioner  of  Virginia,  they  would  submit  their  books  for 
inspection  and  themselves  for  examination  on  oath.  Then  and  there 
the  books  were  inspected  and  grantees  cross-examined  on  oath  by 
counsel  for  plaintiflls.  Commissioner  made  copies  of  the  books,  and 
certified  the  copies  and  grantees'  depositions  to  circuit  court.  These 
were  laid  before  commissioner  in  Virginia.  He  refused  to  consider 
them,  but  made  special  statement.  Circuit  court,  inspecting  his  re- 
port, decreed  that  plaintiffs  had  failed  to  make  out  their  charge  of 
fraud,  and  dismissed  their  bill  with  costs. 

Held — (by  a  majority  of  the  court) : 

1.  The  decree  of  the  district  court  of  appeals  reversing  the  decree 

annulling  the  deed  for  fraud  was  final  as  far  as  it  went. 

2.  Appellees  might  have  appealed  to  this  court,  but  did  not. 

3.  In  its  directions  for  account  of   dealings,  inspection  of  books  and 

examination  on  oath  of  grantees,  its  purpose  was  to  get  at  the 
truth ;  and  the  inspection  and  examination  in  the  city  of  B  an- 
swered for  that  purpose,  as  well  as  the  like  inspection  and  exam- 
ination in  Virginia  could  have  done.  And  the  circuit  court  needed 
not  to  compel  the  books  and  the  grantees  to  be  brought  to  this 
state  for  inspection  and  examination.  Avis  <Sf  wife  v.  Lee  <Sf  als, 
553. 
GENERAL  WARRANTY. 
I.  If  one  conveys  land  with  general  warranty,  which  at  the  time  he  does 

not  own,  but  afterwards  acquires  the  same,  such  acquisition  enures  to 

the  benefit  of  the  grantee.    Raines  v.  Walker^  92. 

GOVERNOR. 
The  power  of  removing  and  appointing  the  visitors  is  reserved  in  the 

charter  to  the  legislature,  and  has  not  been  granted  to  the  governor. 

Lewis  V.  Whittle^  415. 
To  him  has  been  given  only  the  power  to  fill  vacancies  which  may  occur 

by  reason  of  death,  resignation  or  otherwise,  but  not  to  remove  and  so 

create  a  vacancy  in  order  to  fill  it.    Idem. 

GRANTS. 

Ways  and  means. — It  is  well  settled  that  a  general  grant  of  power,  carries 
with  it  the  necessary  means  to  effectuate  the  purpose  of  the  grant* 
Groner  &  als.  v.  City  Council  of  Portsmouth^  488. 
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GUARANTORS. 

1.  Joint  guarantors— Remedy  at  law  against  survivor, — The  fact  that  the 

deceased  debtor  was  one  of  two  joint  and  several  guarantors,  and  the 
creditor  has  a  remedy  at  law  against  the  surviving  guarantor,  does 
not  deprive  creditor  of  his  remedy  in  equity  against  the  estate  of 
the  deceased  guarantor.     Carter  v.  Hampton^  631. 

2.  Idem — Double  remedy — Single  satisfaction. — A  crecfitor  having  two  dif- 

ferent securities,  or  two  sets  of  obligors  bound  for  his  debt,  may  pro- 
ceed against  both  at  the  same  time,  although  he  is  entitled  to  but  one 
satisfaction.  Asberry's  Adm'r  v.  Asberry's  Adm'r,  33  Gratt.  471. 
Idem. 

GUARDIAN  AND  WARD. 

1.  A  father  was  guardian  of  his  child,  and  had  in  his  hands  funds -of 

his  ward,  the  interest  whereof  the  court  authorized  him  to  apply 
to  the  ward's  maintenance  and  education;  but  he  was  able  to 
maintain  and  educate  his  child  out  of  his  own  means,  and  there  is 
nothing  to  show  that  he,  for  that  purpose,  used  the  ward's  funds; 
no  allowance  will  be  made  for  such  maintenance  and  education  after 
the  guardianship  has  terminated.  Stigler^s  ex^x  v.  Stigler  and  als. 
163. 

2.  Liabilities — Deposits. — A  bona  fide  deposit  of  his  ward's  money  by 

guardian  in  his  own  name,  provided  it  be  shown  that  it  was  his 
ward's  money,  will  protect  him  from  liability  for  any  loss  which  en- 
sues, not  by  the  form  of  the  deposit,  but  by  the  general  destruction 
of  the  currency  and  banking  interests  of  the  State.  Parsley's  Adm'r 
V.  Martin  and  als,  376. 

3.  Case  at  bar— \vs.  a  Richmond  bank  of  good  standing,  in  1859,  guardian 

deposited  his  ward's  money  at  interest,  taking  certificates  in  his  own 
name.  It  was  proved  that  the  money  deposited  was  the  money  of 
his  wards.  At  that  bank  he  had  no  private  account,  and  no  money 
of  his  own.  In  1863  the  bank  notified  depositors  to  withdraw  their 
deposits.  His  house  was  within  the  enemy's  line,  and  he  could  not 
then  put  the  money  out  at  interest.  He  induced  the  bank  to  let  it 
remain  on  deposit.  The  wards  became  entitled  to  receive  the  money 
in  1863.  He  offered  them  the  certificates.  They  demanded  gold  or 
its  equivalent.  The  money  perished  in  the  bank  by  the  results  of  the 
war  destroying  all  the  currency  of  the  state. 
Held:  {Lewis,  P.,  and  Richardson,  J,,  dissenting.) 

1.  The  guardian  is  not  liable  for  the  loss. 

2.  Parol  evidence  in  connection  with  the  certificates,  and  the  tlecla- 

rations  of  the  guardian  made  cotemporaneously  with  the  deposits, 
are  admissible  to  show  that  the  money  deposited  was  the  money 
of  the  wards.    Idem. 

4.  Fiduciaries — Guardian  de  facto — Rents  and  /r^y?/^.— Guardian  de 

facto  is  liable  to  his  wards  for  rents  and  profits  received  by  him  dur- 
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GUARDIAN  AND  WARD  {conHnued). 

ing  his  possession  of  the  corpus  of  their  estate.  Peale  v.  Titur- 
mond,  753. 

5.  \v^nl^— Idem— Father— Advancements, — Father  acting  as  such  guardian 

and  liable  for  such  rents  and  profits,  is  entitled  to  set-off  against 
same,  the  amount  advanced  his  female  ward's  husband  to  assist  him 
in  business ;  and  it  is  inequitable  to  settle  on  the  wife  the  whole  she 
is  entitled  to.  without  deducting  the  amount  so  advanced.    Idem. 

6.  \t>e.}a— Idem— Statute  limitation— Lapse  of  /m^.— Such  guardian,  being 

a  fiduciary,  the  statute  of  limitations  runs  not  in  his  favor  against  his 
ward's  claim,  nor  does  any  presumption  arise  from  lapse  of  time, 
where  the  claim  is  clearly  established.    Idem, 

HARBOR  COMMISSIONERS. 
Powers — Inspector,— Aci  approved  March  3d,  1882— Session  Acts  1 881-2, 
p.  216 — entitled  *'  an  act  creating  a  board  of  harbor  commissioners  of 
Norfolk  and  Portsmouth,**  provides  that  the  governor  shall  appoint 
seven  commissioners,  and  defines  their  duties ;  that  material  excavated 
in  the  harbor  shall  be  deposited  in  designated  places ;  that  rules  and 
regulations  be  made  to  preserve  the  harbor ;  that  to  defray  the  expenses 
there  shall  be  assessed  on  Norfolk  county  two  sevenths,  on  Norfolk 
city  three-sevenths,  and  on  Portsmouth  two-sevenths  of  the  estimate. 
Commissioners  designated  such  a  place,  and  to  enforce  the  deiK)sit 
there,  employed  an  "  inspector  of  dumping  **  at  ^60  a  month  salary. 
In  their  assessment  ^750  was  included  to  pay  that  salary.  Portsmouth, 
admitting  the  amount  is  reasonable,  yet  refuses  to  pay  any  portion  of 
the  assessment  on  the  ground  that  the  employment  of  the  inspector 
is  unauthorized  by  law.  The  testimony  shows  that  his  employment  is 
essential  to  enforce  the  regulation  and  to  prevent  the  obstruction  of 
the  approaches  of  the  harbor. 
Held: 

The  board  hath  lawful  authority  to  appoint  such  inspector,  and  to 
assess  the  sum  necessary  to  pay  his  salary  upon  the  city  of  Ports- 
mouth ratably  with  the  county  and  the  city  of  Norfolk,  and  the 
mandamus  is  awarded  as  prayed  for.  Groner  and  als.  v.  dfy 
Council  of  Portsmouth,  488. 

HUSBAND  AND  WIFE. 

1.  Common  law. — Before  issue  bom,  husband  and  wife  in  her  right  are 

jointly  seized  during  their  joint  lives  of  a  freehold  in  her  fee  simple 
Jands.  After  issue  born  alive,  in  such  lands  he  becomes  tenant  by  the 
curtesy  initiate,  and  holds  an  estate  therein  in  his  own  rights  which, 
after  her  death,  illo  vivente  becomes  an  estate  by  the  curtesy  con- 
summate.   Breeding  v.  Davis,  639. 

2.  The  married  woman's  act.— By  the  act  of  4th  April,  1877,  (Acts  1867-7, 

pages  333-4,)  the  wife's  property  is  her  separate  estate,  which  she  may 
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HUSBAND  AND  WIFE  (continued). 

possess,  enjoy  and  devise  as  if  soie;  the  husband  must  unite  with  her 
in  alienating  it,  and  if  he  refuse,  the  court  will,  if  of  opinion  that  her 
interests  will  be  benefitted  thereby,  cause  the  absolute  title  thereto 
to  be  conveyed.  No  interest  or  estate  in  the  wife's  lands  vests  in 
husband  during  the  coverture.  But  if,  after  issue  born  alive,  he  sur- 
vive her,  he  has  an  estate  by  the  curtesy  in  the  fee  simple  lands  of 
which  she  was  seized,  but  made  no  alienation  during  the  coverture. 
The  act  only  protects  the  estate  of  the  wife  during  her  life,  but  does 
not  after  her  death  affect  the  law  of  succession  as  to  her  real  or  {>er- 
sonal  property.  Idem. 
3.  Idem  — Husband's  creditor  ^Wife's  vendee^  Case  at  bar.— On  nth 
April,  1877,  there  descended  on  E.,  wife  of  C,  real  estate  in  fee.  Issue 
had  been  bom  alive  of  their  marriage.  D.,  a  creditor  of  C.  who  was 
a  non-resident,  levied  an  attachment  on  C.'s  interest  in  that  real  estate, 
and  sale  thereof  was  decreed  to  pay  a  debt  less  than  I500  in  amount. 
Before  sale  C.  and  wife  conveyed  the  real  estate  to  B.,  who  conveyed 
same  with  general  warranty,  and  covenant  to  quiet  title,  purchase 
money  withheld  until  its  performance,  to  M.  B.  obtained  an  injunc- 
tion to  the  sale. 

Held: 

1.  The  controversy  is  not  concerning  the  debt  of  C.  to  D.    The  ques- 

tion is,  *•  Where  is  the  title  to  E.'s  land  vested?  "    The  title  to  her 
land  is  the  issue.    The  jurisdiction  of  this  court  is  undoubted. 

2.  C.  has  no  interest  or  estate  whatever  in  the  land  by  reasoYi  of  his 

marriage  with  E.   The  injunction  should  have  been  perpetuated. 

3.  The  adjudications  in  the  attachment  suit  in  no  way  affect  E.  or  her 

land,  she  having  been  no  party  to  that  suit. 

4.  Under  the  circumstances  B.  was  entitled  to  bring  this  suit  by  reason 

of  his  subsisting  interest  in  the  subject  matter.    Idem. 

INDICTMENTS. 

1.  Criminal  Practice— Pleading. — An  indictment  under  a  statute  must 

state  all  the  circumstances  which  constitute  the  offence  as  defined  in 
the  statute.    Boyd  v.  Commonwealthy  52. 

2.  Idem — Idem.— Though  the  offence,  at  common  law  or  by  statute,  is  de- 

fined in  general  terms,  yet  the  indictment  must  charge  it  specifically, 
and  descend  to  particulars.    Idem. 

3.  Idem — Idem— Officials. — In  an  indictment  for  corrupt  misbehavior  in 

office,  the  act  must  be  distinctly  charged  as  done  knowingly  and  with 
corrupt  motives.    Idem. 

4.  Case  at  Bar.— B.,  an  election  official,  is  indicted  under  Code  1873,  ch.  8, 

2  43,  for  acting  unlawfully  as  such  official.    On  motion  to  quash, 
Held: 

Though  he  may  have  acted  unlawfully^  it  does  not  follow  that  he  was 


Digitized  by 


Google 


904  INDBX. 

INDICTMENTS  (continued). 

guilty  of  corrupt  conduct,  for  the  punishment  whereof  the  statute 
was  intended,  and  the  indictment  is  insufficient.    Idem. 

5.  Criminal  Proceedings.— P^n  indictment  for  a  statutory  offence,  charging 

the  offence  in  the  language  of  the  statute,  is  sufficient  Scott  v. 
Com'th,  344. 

6.  Idem.— An  indictment  under  Code  1873,  chapter  192,  section  seven,  for 

lewd  and  lascivious  cohabitation,  may  be  either  y<w«/  or  separate. 
Idem. 

7.  Idem — Verdict. — On  an  indictment  for  maliciously  shooting  with  intent 

to  kill,  &c.,  one  S.,  the  jury  returned  their  verdict :  "  We,  the  jury,  find 
the  prisoner  guilty  of  unlawful  shooting  with  intent  to  kill,  as  charged 
in  the  indictment,  and  fix  the  term  of  imprisonment  at  three  years  in 
the  penitentiary."  The  verdict  is  to  be  read  in  connection  with  the 
indictment,  and  therefore  sufficiently  indicates  the  person  shot.  Price 
V.  Com'th,  393. 

INFANTS. 
An  infant  under  fourteen  is  competent  to  testify  if  he  understands  the 
nature  of  an  oath.    At  fourteen  he  is  presumed  to  understand  it.    Not 
so  if  under  fourteen.     Oliver  v.  Cometh,  590. 

INFANT  FEME  COVERT. 

1.  If  an  infant,  who  is  a  married  woman,  makes  an  instrument  voidable 

because  of  her  infancy,  the  disability  of  coverture  enables  her  to  post- 
pone the  act  of  avoidance  to  a  reasonable  time  after  coverture  ended. 
Wilson  V.  Branch,  67. 

2.  Avoidance— ►SV/^/r/  acquiescence. — Where  there  is  nothing  more  than 

silence,  many  cases  hold  that  an  infant's  deed  may  be  avoided  at  any 
time  after  reaching  his  majority  until  he  is  barred  by  the  statute  of 
limitations,  and  that  silent  acquiescence  for  any  period  short  of  the 
period  of  limitation  is  no  bar.    Idem. 

INJUNCTION. 

1.  Jurisdiction — Equity  courts — Public  officers — Chancery  has  jurisdic- 

tion to  enjoin  illegal  acts  of  an  officer  attempted  colore  officii.  A  suit 
against  an  officer  is  not  necessarily  a  suit  against  the  state — e.  g.,  a  suit 
to  restrain  one  from  doing  unlawful  acts  under  color  of  an  executive 
office— such  as  any  illegal  acts  of  the  commissioner  of  agriculture 
Blanton,  Corn'r,  v.  S.  F.  Company,  335. 

2.  Office— j^tt^  warranto. — Where  title  to  office  is  the  point  in  con- 

troversy, the  remedy  is  not  by  injunction,  but  at  law,  by  information 
in  the  nature  of  quo  warranto.    Kiipatrick  v.  Smith,  347. 

INSTRUCTIONS. 
I.  Case  at  dar.—ln  1876,  the  B.  G.  W.  &  S.  Co.  executed  a  trust  deed 
securing  to  the  B.  G.  bank  a  note  made  by  the  company  for  ^,000,  at 
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INSTRUCTIONS  {conHnued), 

ninety  days,  for  money  loaned,  and  certain  advances  to  be  made — the 
bank  reserving  privilege  to  foreclose  the  deed  at  any  time  within  the 
ninety  days,  upon  the  failure  of  the  company  to  return  the  advances 
at  the  times  stated  in  the  deed  The  bank  cashed  the  company's 
checks  until  November,  1878,  when  the  company,  pressed  by  the 
bank  to  return  the  advances,  executed  its  note  for  $2,800,  with  sure- 
ties. This  note  was  discounted  and  the  net  proceeds  applied  to  the 
advances.  The  bank  continued  to  cash  the  company's  checks  until 
the  advances  amounted  to  $2,278.99,  and  refused  to  cash  more.  The 
company  suspended,  indebted  to  the  bank  on  the  note  secured  by 
the  trust  deed,  $3,500 ;  on  open  account,  for  advances,  12,278.99,  and 
the  $2,800  note.  The  trust  deed  was  foreclosed,  and  the  proceeds, 
$5,558.31,  applied  to  the  $3,500  note,  and  the  open  account  for  the 
advances.  Suit  was  brought  on  the  $2,800  note.  Defendants  filed  a 
special  plea  that  the  $2,800  was  part  of  the  company's  indebtedness 
secured  by  the  trust  deed,  and  that  $1,827.31,  the  ratable  amount  said 
$2,800  and  interest  was  entitled  to  out  of  said  proceeds,  should  be 
allowed  as  a  set-off  to  the  plaintiff's  demand.  At  the  trial,  defend- 
ants asked  the  court  to  instruct  the  jury  as  follows,  viz:  "That  if, 
from  the  evidence,  the  jury  believe  that  the  original  note  of  which 
the  note  sued  on  is  a  renewal,  was  given  for  daily  balances,  which 
daily  balances  were  secured  in  the  deed  of  trust  to  W.  E.  Boisseau, 
referred  to  in  the  defendant's  plea,  and  that  said  original  note  was 
given  with  the  agreement  and  understanding  that  the  amount  for 
which  said  original  note  was  given  was  still  considered  as  secured  in 
said  deeds,  then  they  must  allow  the  set-off  claimed  by  the  defend- 
ants in  their  special  plea,  if  they  further  believe  that  this  amount  is 
the  correct  amount  in  this  cause ; "  which  instruction  was  refused,  and 
the  defendants  excepted.  The  jury  found  for  plaintiff  the  amount 
of  the  note,  and  there  was  judgment  accordingly.    On  error: 

Held: 

1.  The  instruction  was  not  a  proper  one  under  the  facts  of  the  case. 

2.  But  conceding  it  to  have  been  proper,  the  plaintiff  was  clearly  en- 

titled to  recover  upon  the  evidence  in  the  record  and  therefore 
the  refusal  to  give  it,  is  not  a  ground  for  reversing  the  judgment. 
KeeseCy  Clark  (Sf  als  v.  Border  G.  Bank,  129. 

2.  Appellate  ^:<?«r/.— Unless  the  evidence  is  before  appellate  court,  it  can- 

not pass  on  instructions  given  or  refused.  Powell  v.  Tarry' s  Adm'r^ 
250. 

3.  Second  /rw/.— Instructions  given  at  second  trial  conformable  to  princi- 

ples established  on  first  appeal,  cannot  be  questioned  on  second 
appeal.  As  to  instructions  then  refused,  inconsistent  with  those  prin- 
ciples, the  same  rule  applies.  So  far  as  instructions  then  given  or 
refused,  contain  principles  not  established  on  first  appeal,  they  will, 
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INSTRUCTIONS  (continued), 

of  course,  be  considered  on  second  appeal. — N,  Y.  L.  Ins.  Co.  v. 
Clemmitt  &  Wife,  366. 

INSURANCE  COMPANIES. 

1.  Foreign  Insurance  Companies.— Toj^  at  bar, — B.  was  a  policy-holder 

in  company  chartered  in  State  of  Missouri.  In  1879  company  was 
•regularly  adjudged  to  be  insolvent  by  court  of  Missouri.  Under  the 
decree  and  a  statute  of  Missouri  passed  that  year,  all  its  assets  were 
vested  in  R.  for  benefit  of  its  creditors.  In  1880,  in  chancery  court  of 
Richmond,  B.  attached  debts  due  company  by  citizens  of  Virginia. 
Company  answered,  admitting  claim  of  B.,  but  denying  that  the  debts 
were  liable  to  the  attachments ;  and  R.  become  a  party,  claimed  to  be 
entitled  to  all  the  company's  assets,  including  those  debts.  On  mo- 
tion to  abate  the  attachments : 

Held: 

1.  Statute  providing  mode  for  winding  up  insolvent  corporations  and 

distributing  its  assets  equitably  among  those  thereto  entitled, 
impairs  no  contract,  and  is  valid.    Such  is  the  Missouri  statute  of 

1879. 

2.  If  a  state  allows  a  foreign  corporation  to  do  business  within  her 

limits,  the  corporation  comes,  as  it  is  created,  and  brings  its  char- 
ter as  the  law  of  its  existence. 

3.  Every  one  dealing  with  it  everywhere  must  notice  the  provisions 

of  its  charter  for  managing  and  controlling  its  affairs,  both  in  life 
and  after  dissolution. 

4.  Under  the  decree  and  statute  the  company's  assets  were  validly 

vested  in  R.,  as  trustee  of  an  express  trust,  and  the  debts  due 
company  in  Virginia  could  not  be  attached  by  a  policy  holder  in 
Virginia.    Bockover  v.  L.  Ass.  of  America,  85. 

2.  Premiums — Dividends. — Life-policy  being  repudiated  as  abrogated  by 

non-payment  of  \ix&xi\\xms,  flagrante  belle,  and  suit  being  instituted 
for  its  adjustfnent,  and  the  adjustment  proceeding  on  the  basis  of  the 
payment  of  all  premiums  with  interest,  such  premiums  are  paid,  and 
the  insured  is  entitled  to  his  dividends  just  as  though  he  had  paid  his 
premiums  annually,  the  delay  being  occasioned  by  the  company's 
own  act.    N.  Y.  L.  Ins.  Co.  v.  Clemmitt  &  Wife,  366. 

JUDICIAL  SALES. 

I.  Rents  and  profits. — Before  sale  of  realty  can  be  decreed  to  pay  judg- 
ment liens,  the  court  must,  in  some  way,  be  convinced  that  the  rents 
and  profits  will  not  in  five  years  satisfy  those  liens.  When  the  insuffi- 
•  ciency  is  alleged  and  not  denied,  there  need  be  no  enquiry ;  but  where 
not  alleged,  or  if  alleged,  the  allegation  is  denied,  there  must  be  en- 
quiry before  a  sale  can  be  decreed.    Ewart  v.  Saunders,  25  Grattan, 
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JUDICIAL  SALES  (continued)^ 

203,  and  Morton  v.  Bond,  28  Grattan,  815,  approved.  Muse  v.  Fried- 
enwald,  57. 

2.  Case  at  Bar. — Creditor's  bill  of  W.  &  Co.,  and  other  judgment  cred- 

itors of  J.  O.  and  G.  O.,  deceased,  principals,  and  M.  surety.  J.  0.*s 
estate  was  insolvent.  G.  O.'s  realty  was  not  only  not  exhausted,  but 
was  not  fully  ascertained.  To  M.*s  wife  for  her  life  a  tract  of  land  had 
been  devised.  It  did  not  appear  that  a  child  had  been  bom  alive  of 
»  their  marriage,  or  that  she  had  actual  seizin  of  the  land,  or  that  she 

was  then  living  or  dead.  There  was  no  allegation  that  the  rents  and 
profits  of  M.*s  interest  in  the  land  were  insufficient  to  satisfy  the  judg- 
ments within  five  years,  and  there  was  no  enquiry.  Yet,  court  below 
decreed  sale  of  M.'s  interest  to  pay  those  judgments.  On  appeal 
here— 
Held: 

1.  The  decree  was  premature  and  erroneous. 

2.  An  account  of  rents  and  profits  preessential  to  decree  of  sale. 

3.  The  realty  of  G.  O.  must  be  exhausted  before  M.'s  can  be  touched. 

4.  On  the  facts  M.  had  no  curtesy  in  the  land.    But  if  the  wife  be  living 

and  made  a  party,  by  proper  proceedings  M.*s  interest  in  her  lands 
during  their  joint  lives  may  be  subjected.    Idem, 

3.  Sale  of  the  realty. —Th^  dower  right  of  the  widow  must  be  settled  be- 

fore decreeing  sale  of  the  real  estate.     Wilson  v.  Branchy  65. 

4.  Caveat  emptor,— Va  Virginia  the  maxim  caveat  emptor  strictly  applies 

to  all  judicial  sales.  Objections  for  defect  in  title  must  be  made  before 
confirmation  of  report  of  sale.  Ordinarily,  objections  after  confirma- 
tion come  too  late.    Hickson  v.  Rucker  &  als.y  135. 

5.  When  set  aside. — For  fraud,  mistake,  surprise,  or  other  cause  for  which 

equity  would  give  like  relief,  if  the  sale  had  been  made  by  the  parties 
in  interest  instead  of  by  the  court,  such  sales  may,  even  after  confirma- 
tion, be  set  aside,  but  for  no  other  cause.    Idem. 

6.  By  buying  at  such  sale  the  purchaser  selects  his  forum,  comes  into  the 

case  and  submits  himself  to  the  court  as  to  all  questions  concerning 
the  sale  and  his  purchase.  If  objection  be  had,  he  should  have  made 
the  same  in  that  forum  before  the  confirmation.    Idem. 

7.  After  confirmation,  how  set  aside. — Where  such  sale  has  been  confirmed 

by  the  court  it  cannot  be  aside  except  upon  petition  or  motion,  after 
proper  notice  to  all  parties  interested  and  for  good  cause  .shown. 
Langyher,  Trustee,  v.  Patterson  dr*  BcLsh,  470. 

8.  Case  at  ^ar.— Commissioner  empowered  to  sell  mill  property  for  one- 

fourth  cash  and  balance  in  one,  two  and  three  years,  reported  sale  of 
same  to  L.  at  |i,ooo,  receiving  cash  I56.50  and  purchaser's  notes  for 
balance  payable  in  three  equal  annual  instalments,  and  that  he  -had 
found  it  impossible  to  sell  to  any  advantage  on  terms  of  decree.  No 
exception.    On  hearing  sale  confirmed.    During  same  term,  two  days 
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later,  upset  bid  of  ten  per  cent,  offered.  No  money  or  security  ten- 
dered. No  affidavit  or  suggestion  that  the  price  was  inadequate. 
Without  notice  to  purchaser,  who  had  left  court,  decree  was  entered 
rescinding  confirmation,  ordering  the  property  to  be  set  up  on  the 
terms  ordered  and  started  at  |i,ioo.    On  appeal ; 

Held: 

The  decree  of  recission  of  confirmation  of  the  sale  was  erroneous. 

9.  Confirmation  cures  irregularities, —Suhs^quQvxt  confirmation  is  equiva-  ^ 

lent  to  previous  authority,  cures  departures  from  the  terms  prescribed 
and  supplies  all  defects  in  the  execution  of  the  decree,  except  those 
founded  in  lack  of  jurisdiction.  It  makes  the  sale  the  court's  own  act, 
and  renders  it  no  longer  executory,  but  executed.    Idetn. 

10.  Public  policy. — Public  policy  requires  that  purchasers  at  such  sales 
should  be  entitled  to  certainty  and  security  of  their  rights  under  their 
purchases,  and  that  they  should  not  be  refused  confirmation,  simply 
because  they  may  have  got  a  good  bargain.    Idem, 

11.  Setting  aside  sale  after  six  months. — Under  Code  1873,  chapter  174, 
section  11,  forbidding  such  sale  to' be  set  aside  when  made  more 
than  six  months  after  the  date  of  the  decree  of  sale,  that  period 
must  be  computed  from  the  date  of  the  decrees  becoming  operative, 
where  "day  of  redemption"  is  given.  Frazier  v.  Frazier  &  als., 
775. 

JUDGES. 

1.  Constitution — Legislature — Vacancies. — The  constitution    of  Virginia 

(art.  v.,  §  22,)  authorizes  the  legislature  to  prescribe  the  manner  of 
filling  all  vacancies  in  office^  and  to  declare  when  an  office  is  vacant, 
in  cases  not  specially  therein  provided  for,  and  makes  no  exception  as 
to  the  office  of  judge.    Burks  v.  Hinton,  i. 

2.  Idem. — This  was  the  construction,  contemporaneously,  by  the  conven- 

tion in  striking  out  the  only  provision  making  any  such  exception,  and 
subsequently,  by  the  legislature  in  enacting  its  joint  resolutions  in 
1869  and  in  1872,  and  is  in  accordance  with  the  principles  of  the 
decision  of  this  court  in  re  Broadus^  32  Gratt.  779.    Idem. 

3.  Idem. — Constitutionality.— The  joint  resolution  of  December  i8th,  1872, 

(Acts  1872-3,  p.  I,)  providing  that  "all  elections  by  the  general  assem- 
bly to  fill  vacancies  in  the  office  of  judge,  shall  be  for  the  unexpired 
term  of  his  predecessor,"  is  constitutional.    Idem. 

4.  Case  at  Bar.— In  1876,  E.  C.  B.  was  elected  and  commissioned  a  judge 

of  this  court,  to  fill  the  vacancy  caused  by  the  death  of  Judge  B.  In 
1882  H.  was  elected  and  commissioned  a  judge  of  this  court,  to  occupy 
the  seat  held  by  E.  C.  B.,  who  claimed  to  have  been  elected  for  the 
full  term  of  twelve  years,  and  not  for  the  unexpired  term  of  his  prede- 
cessor.   On  the  question  thus  raised  ; 
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JUDGES  (continued). 
Held: 

1.  E.  C.  B.  was  elected  to  fill  the  unexpired  term  of  twelve  years,  be- 

ginning January  ist,  1871,  and  his  term  expired   December  31st, 
1882. 

2.  H.  is  a  judge  of  this  court,  and  is  entitled  to  occupy  his  seat  upon 

this  bench.    Idem. 

5.  Official  laches.— \^^.z\i  of  time  or  lapse  of  memory  is  no  excuse  for  a 

judge's  refusal  to  certify  the  evidence  on  the  trial  of  a  cause  before 
him,  or  to  perform  any  other  duty  imposed  on  him  by  law.  Powell 
V.  Tarry' s  Adrn'r,  250. 

6.  Mandamus — Appeal.— To  compel  judge  to  certify  evidence  mandamus 

lies,  but  his  refusal  is  error  reviewable  in  appellate  court  on  complaint 
of  party  injured.  To  deny  certificate  of  evidence,  is  to  deny  suitor 
his  right  of  appeal.    Idem. 

JUDGMENTS  AND  DECREES. 

1.  Conclusiveness. — ^The  doctrine  that  the  unreversed  judgment  of  a  court 

of  competent  jurisdiction  is  conclusive,  and  cannot  be  collaterally  at- 
tacked, is  well  established  by  the  decisions  of  this  court.  See  Wood- 
house  V.  Fillbates^  (Sfc^  supra^  page  317.     Wimbish  v.  Breeden^  324. 

2.  Appellate  Court — Firsl  appeal—Second  appeal.— \\.  is  a  settled  rule 

that  decrees  of  the  court  of  appeals  on  questions  decided  by  the  court 
below,  are  conclusive,  and  on  second  appeal  these  questions  cannot 
again  be  raised.  N.  V.  L.  Ins.  Co.  v.  Clefnmiit  and  WifCy  366. 
.  3,  Res  Judicata — Parties  and  privies. — ^The  judgment,  however  erro- 
neous, of  a  court  of  record  having  jurisdiction  of  the  cause  and  of 
the  parties,  is  binding  and  conclusive  upon  parties  and  privies  in  every 
other  court,  until  it  is  regularly  reversed  by  some  court  having  juris- 
diction for  that  purpose,  and  can  be  questioned  in  no  collateral  way. 
Howison  V.  Weeden^  704. 

4.  Judgment  on  a  writ  oi  scire  facias ^  returnable  on  its  face  not  within 

ninety  days,  can  only  be  treated  as  a  judgment  rendered  without  ser- 
vice of  process,  t>ecause  rendered  on  a  void  process,  and  is  therefore 
void.    Lave II  <Sf  Jordan  v.  Mc Curdy,  763. 

5.  Award  of  execution.— Th^  utmost  extent  of  the  jurisdiction  in  the 

court  upon  a  writ  of  scire  facias,  reciting  a  judgment  for  money,  and 
notifying  the  defendants  to  appearand  show  why  the  plaintiffs  should 
not  have  an  execution  against  them  for  the  debt,  interest  and  costs  of 
said  judgment,  is  to  render  judgment  that  the  plaintifis  in  the  writ  of 
scire  facias  have  execution  of  the  judgment  in  the  writ  set  forth. 

6.  Such  judgment  for  award  of  execution  does  not  constitute  a  lien  on 

real  estate.    Idem. 

7.  Judgment  for  money. — A  judgment  on  such  writ  of  scire  facias  (even 

where  the  writ  is  valid)  for  fnoney,  and  not  merely  for  award  of  exe- 


Digitized  by 


Google 


910  INDEX. 
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cution,  is  in  excess  of  the  jurisdiction  of  the  court,  and  is  absolutely 
void,  and  may  be  so  declared  either  in  a  direct  or  a  collateral  pro- 
ceeding.   See  JVade  v.  Hancock,  76  Virginia,  620.     Idem. 

8.  Decrees— /n/er/oculory.— When  the  further  action  of  the  court  in  the 

cause  is  necessary  to  give  completely  the  relief  contemplated  by  the 
court,  the  decree  upon  which  the  question  arises  is  to  be  regarded  not 
as  final  but  interlocutory.    Miller's  AdnCr  v.  Cook' s  AdnCrs^  806. 

9.  Appellate  Court — Decisions, — Decision  of  such  court  upon  a  ques- 

tion decided  by  the  court  below  is  final  and  irreversible ;  and  upon  a 
second  appeal  in  the  cause,  the  question  decided  upon  the  first  ap- 
peal cannot  be  reversed,  and  such  decision  is  alike  conclusive,  whether 
the  decree  appealed  from  was  final  or  interlocutory.     Tdem. 

10.  Decrees— Interlocutory— Modification--  When  remanded,— V^Jhere  the 
decree  affirmed  on  its  face  orders  that  the  cause  be  referred  to  a 
master  to  take  a  further  account  and  report,  &c.,  such  decree  is  inter- 
locutory. Upon  the  cause  being  remanded  to  court  below  for  further 
proceedings,  such  interlocutory  decree  may  be  modified  upon  excep- 
tions to  the  master's  report  on  motion  or  otherwise.  Steptoe  v.  Step- 
toe,  I  Munf.  339;  Smith  w.Blackwell,  31  Gratt.  291.    Idem. 

11.  Decrees — Clerical  errors — Correction  in  vacation. — Under  Code  1873, 
chapter  177,  section  5,  upon  notice  to  the  opposite  party,  his  agent,  or 
attorney  at  law  or  in  fact,  the  court  wherein  the  decree  is  rendered 
may,  on  motion,  correct  such  decree  as  to  any  clerical  error  therein, 
where  (as  in  the  case  at  bar)  there  is  sufficient  in  the  record  to  enable 
the  court  to  safely  amend  the  same.  Dillard's  AdmW  v.  Dillard  6f 
als.  820. 

12.  Attachm  ents —  Vacation  order —  Construction  of  statutes. — The  power 
given  any  circuit  judge  in  vacation,  under  the  act  of  28th  February, 
1866,  amending  Code  i860,  chapter  151,  section  6  (see  Code  1873,  chap- 
ter 148,  section  6),  to  quash  or  dismiss  an  attachment,  conflicts  not 
with  and  repeals  not  any  other  provision  of  that  chapter,  and  was 
intended  to  give  the  defendant  a  speedy  and  summary  remedy  where 
he  has  a  clear  defence,  and  to  have  the  attachment  quashed  or  dis- 
missed, if  in  the  opinion  of  the  judge  it  was  sued  out  without  sufficient 
cause. 

13.  It>eu— Idem— Idem. — The  judgment  in  vacation,  under  said  section  6, 
refusing  to  quash  or  dismiss  the  attachment,  is  not  final,  and  does  not 
supersede  the  defendant's  right  to  make  defense  at  the  trial  in  term 
against  the  attachment  in  any  respect  under  sections  21,  22  and  23  of 
said  chapter.    Idem. 

14.  Ide^— Order  for  delivery. — The  court's  order  for  the  defendant's 
delivery  of  the  attached  and  replevied  property  to  the  sheriff  should 
be  reasonable  as  to  the  time  and  place  of  such  delivery.    Idem, 
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1.  Court  of  Appeals— Gw^  at  dar.—B.  has  judgment  against  M.   for 

$1,689.99.  M.  has  only  one  tract  of  land,  containing  eighteen  and  a 
quarter  acres,  and  worth  I91.25.  After  the  judgment  M.  makes  his 
deed,  setting  apart  this  land  as  his  homestead.  The  bond,  whereon 
the  judgment  was  founded,  contained  no  waiver  of  homestead,  and 
was  not  for  the  price  of  this  land.  Then  M.  conveyed  this  and  for 
value  to  P.  B.  brought  his  bill  in  chancery  to  enforce  the  lien  of  his 
judgment  on  this  land.  Court  below  dismissed  the  bill.  On  appeal ; 
Held: 

1.  To  give  this  court  jurisdiction  of  this  case,  under  constitution, 

article  six,  section  two,  "  the  matter  in  controversy  "— "  that  for 
which  the  suit  is  brought"— "the  subject  of  the  litigation,  and 
upon  which  the  issue  is  joined,"  must  be  either  of  the  value  of 
I500,  exclusive  of  costs,  or  **  concerning  the  title  or  boundaries  of 
land." 

2.  Here  the  suit  was  brought  to  enforce  the  lien  of  the  judgment  upon 

the  eighteen  and  a  quarter  acres  owned  by  M.  at  the  recovery  of 
the  judgment,  but  subsequently  conveyed  to  P.  The  whole  aim, 
object  and  scope  of  the  suit  is  the  value  of  the  land,  by  payment 
whereof  P.  may  discharge  the  land  from  the  judgment.  Its  value, 
ascertained  by  the  proceedings  in  the  cause,  is  less  than  ;$5oo. 

3.  The  matter  in  controversy,  as  concerns  the  appellate  jurisdiction 

of  this  court,  is  the  value  of  the  land,  and  that  being  less  than 
I500,  this  court  has  no  jurisdiction. 

4.  This  is  not  a  suit  /or  the  land,  and  no  such  controversy  *'  concern- 

ing the  title  or  boundaries  of  land,"  as  would  give  this  court  juris- 
diction, can  arise.    Btukner  v.  Metz,  107. 

2.  County  courts— Official  ^^?*k/^.— Remedy  by  motion  on  bonds  of  sheriffs, 

&c.,  under  {  5,  ch.  163,  Code  1873,  was  not  taken  away  from  the  county 
courts  by  {  9,  ch.  395,  Acts  1872-3,  and  was  in  force  in  1879.  Carr  <Sf 
als.  V.  Meade  <Sf  als.  143. 
Z.  Justices.— The  \:^VJ  limiting  the  jurisdiction  of  justices  is  founded  on 
public  policy,  and  no  manipulation  of  a  debt  can  affect  such  juris- 
diction.   James  v.  Stokes  &  als.  225. 

4.  Idem —  Trial  by  jury. — By  the  United  States  Constitution,  in  suits  at 

common  law,  where  the  value  in  controversy,  exceeds  |2o,  the  right  of 
trial  by  jury  is  preserved.  By  the  Virginia  Constitution,  in  contro- 
versies respecting  property,  such  mode  of  trial  is  declared  preferable 
and  sacred.  Though  bylaw  in  this  state  the  jurisdiction  of  justices 
has  at  various  times  been  enlarged,  yet  experience  has  taught  the 
wisdom  of  adhering  to  fundamental  principles  and  of  returning  to  the 
old  limits.    Idem. 

5.  IdefH — Manipulation  in  fraudem  legis.—The,  limitation  by  law  cannot 
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be  changed  by  one  or  by  both  of  the  parties,  and  such  efforts  have 
been  held  to  be  in  fraudem  legis.     Idem, 

6.  Idem— Prohibition, — Where,  under  pretext  of  acquiescence  of  parties, 

the  justice  has  extended  his  jurisdiction  beyond  that  fixed  by  law, 
he  has  uniformly  been  checked  by  writ  of  prohibition.    Idem, 

7.  Idem — Hudson  v.  Lowry^  2  Virginia  Cases,  reviewed  and  approved. 

The  rulings  thereof  are  founded  on  the  soundest  principles  of  public 
policy,  and  are  within  the  plainest  terms  of  the  law,  and  are  reaffirmed. 
Idem, 

8.  Idem— Case  at  bar, — In  1877  S.  was  indebted  to  J.  |i 26.73,  and  exe- 

cuted to  him  three  bonds,  each  for  one-third  thereof,  payable  at 
two,  three  and  four  months  respectively.  When  all  were  due,  a  justice 
rendered  three  separate  judgments  thereon,  and  issued  Ji.  fa's^  and 
placed  them  in  the  hands  of  constable  C,  who  collected  part,  and  was 
proceeding  to  collect  remainder  when  S.  applied  to  circuit  court  for 
a  writ  of  prohibition,  which  was  awarded.  Upon  error  here. 
Held  -.—{Richardson,  J.,  dissenting,) 

By  the  plain  terms  of  the  law  the  jurisdiction  of  the  justice  was  limited 
to  $50,  but  by  the  creditor's  methods,  in  fraudem  legis,  the  jus- 
tice usurped  jurisdiction  of  a  debt  which,  though  severed  into 
divers  sums,  was  still  $126.73,  in  defiance  of  the  law,  and  the  writ 
of  prohibition  was  properly  awarded  to  check  such  usurpation. 
Idem. 

9.  County  courts.— In  i860  county  courts  had  jurisdiction  to  sell  decedent's 

real  estate  to  pay  his  debts,  though  they  did  not  have  jurisdiction  of 
guardian's  suits  to  sell  infants'  real  estate  to  promote  their  interests, 
or  of  partition  suits  where  the  shares  exceeded  in  value  I300.  Wood- 
house  \.  Fillbates  df  als,  317. 

10.  Idem. — Being  then  courts  of  general  jurisdiction,  every  presumption 
must  be  made  in  favor  of  their  proceedings  when  collaterally  at- 
tacked. Unless  want  of  jurisdiction  or  fraud  is  apparent  their  <jlecrees 
must  be  sustained.    Idem, 

11.  Loss  of  records. — This  presumption  is  especially  applicable  when  from 

loss  of  any  part  of  the  record  it  is  difficult  to  ascertain  the  ground 
whereon  jurisdiction  was  taken  in  the  particular  case,  and  there  is 
danger  of  injustice.    Idem, 

12.  Presumption. — If  several  grounds  are  apparent  from  the  record, 
whereon  the  court  might  have  acted,  it  is  presumed  to  have  acted 
on  that  ground  which  gave  it  jurisdiction,  and  not  upon  the  others. 
Idem. 

13.  Case  at  Bar. — Prior  to  i860  F.  died  intestate,  indebted,  leaving  slaves 
and  land ;  also  a  widow  and  infant  children.  At  May  term  of  the  county 
court  his  administratrix  brought  her  bill  to  sell  the  land  in  lieu  of  the 
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slaves  to  pay  the  debts.  The  infants  were  made  defendants,  and  the 
proceedings  were  regular.  After  proper  inquiry  and  report,  sale  of  the 
land  was  decreed.  It  was  sold,  sale  confirmed,  price  paid,  and  con- 
veyance made  and  recorded.  In  1878  F.*s  children,  then  adult,  brought 
ejectment  against  purchaser,  W.,  for  the  land.  On  trial  jury  found 
special  verdict  stating  above  facts.  The  court  on  the  law  adjudged 
for  plaintiffs:    On  error  to  this  court ; 

Held: 

1.  The  county  court  had  jurisdiction  of  the  suit  to  sell  the  land  to  pay 

the  debts. 

2.  It  must  be  presumed  that  it  took  jurisdiction  on  that  ground. 

3.  It  was  then  a  court  of  general  jurisdiction.    Its  decree  must  be 

presumed  to  be  right  until  reversed,  and  cannot  be  collaterally 
assailed. 

4.  Upon  the  facts  found  by  the  verdict,  the  law  is  for  the  purchaser, 

W.,  and  the  plaintiffs  can  take  nothing  by  their  writ.    Idem. 

14.  County  courts — Ferries. — Code  1873,  chapter  sixty-four,  confers  on 
the  county  courts  jurisdiction  to  establish  ferries.  When  in  particular 
case  such  jurisdiction  is  acquired,  the  failure  of  the  court  in  the  pro- 
gress of  the  case  to  comply  with  the  statute  in  details,  may  be  error 
reviewable  on  appeal,  but  is  no  ground  to  attack  the  judgment  col- 
laterally.    IVintbish  v.  Breeden,  324. 

15.  Circuit  court  of  /^ichfnond.—This  court  has  chancery  jurisdiction  only 
in  cases  where  it  may  be  necessary  or  proper  to  make  certain  enumer- 
ated officers  or  corporations  defendants.  The  commissioner  of  agri- 
culture is  not  one  of  these.  Btanton,  Cotn'r^  v.  Southern  Fertilizing 
Co.  335. 

16.  Joint  Suit. — Such  suit  may  be  brought  by  two  or  more  of  a  class,  for 

benefit  of  all  similarly  aflfected.  Bull  v.  Read,  13  Gratt.  86.  By  some 
decisions  in  other  states  such  joint  suit  must  be  brought  by  such  per- 
sons to  avoid  multiplicity  of  suits  and  irreparable  damage.  Mc Clung 
V.  Ltvesay,  7  West  Va.  329.    Idem. 

17.  Equity  courts — Public  officers. — Chancery  has  jurisdiction  to  enjoin 
illegal  acts  of  an  officer  attempted  colore  officii.  A  suit  against  an 
officer  is  not  necessarily  a  suit  against  the  state— ^.^.,  a  suit  to  restrain 
one  from  doing  unlawful  acts  under  color  of  an  executive  office— such 
as  any  illegal  acts  of  the  commissioner  of  agriculture.    Idem. 

JUS  DISPONENDI. 

1.  The  jus  dispone fidi  is  not  incident  to  the  ownership  of  property  as  a 

public  trust,  e.  g.,  ferry  franchises,  <Sfc.    Roper  v.  McWhorter,  214. 

2.  Post  nuptial  settlements, — Where,  under  deed  of  settlement,  wife  could 

use  and  dispose  of  only  the  annual  rents,  issues  and  profits,  and  by 
and  with  the  consent  and  concurrence .  of  the  trustee  in  due  form, 
alienate,  in  order  to  reinvest  the  proceeds  of  the  corpus,  the  trustee 
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and  the  wife  cannot  together  validly  enter  into  a  deed  of  trust  to  se- 
cure loans  and  advances,  which  result  in  absolute  alienation  of  the 
corpus,  and  that  too,  not  for  the  purpose  of  reinvestment,  as  contem- 
plated in  the  settlement.  Bcmk  of  Greensboro  v.  Chambers  d?*  als,  30 
Gratt.  202 ;  Bailey  v.  Hill  df  als.  492. 

JUSTICES. 

1.  Jurisdiction. — The  law  limiting  the  jurisdiction  of  justices  is  founded 

on  public  policy,  and  no  manipulation  of  a  debt  can  affect  such  juris- 
diction,   /antes  v.  Slopes  <2f  als,  225. 

2.  Idem— TV/a/  dy  jury.— By  the  United  States  Constitution,  in  suits  at 

common  law  where  the  value  in  controversy  exceeds  |2o,  the  right  of 
trial  by  jury  is  preserved.  By  the  Virginia  Constitution,  in  contro- 
versies respecting  property,  such  mode  of  trial  is  declared  preferable 
and  sacred.  Though  by  law  in  this  state  the  jurisdiction  of  justices 
has  at  various  times  been  enlarged,  yet  experience  has  taught  the 
wisdom  of  adhering  to  fundamental  principles  and  of  returning  to  the 
old  limits.    Idem. 

3.  Idem — Manipulation  in  fraudem  le^, — The  limitation  by  law  cannot 

be  changed  by  one,  or  by  both  of  the  parties,  and  such  efforts  have 
been  held  to  be  in  fraudem  le^s.    Idem. 

4.  Id^^— Prohibition. — Where,  under  pretext  of  acquiescence  of  parties, 

the  justice  has  extended  his  jurisdiction  beyond  that  fixed  by  law,  he 
has  uniformly  been  checked  by  writ  of  prohibition.    Idem. 

5.  Idem— Hudson  v.  Lowry,  2  Virginia  Cases,  reviewed  and  approved. 

The  rulings  thereof  are  founded  on  the  soundest  principles  of  public 
policy,  and  are  within  the  plainest  terms  of  the  law,  and  are  reaffirmed. 
Idem. 

6.  Idem— Gzj^  atbar.—\n  1877  S.  was  indebted  to  J.I126.73,  and  executed 

to  him  three  bonds,  each  for  one-third  thereof,  payable  at  two,  three 
and  four  months,  respectively.  When  all  were  due,  a  justice  rendered 
three  separate  judgments  thereon,  and  issued  fi.  fa's,  and  placed 
them  in  the  hands  of  constable  C,  who  collected  part,  and  was  pro- 
ceeding to  collect  remainder,  when  S.  applied  to  circuit  court  for  a 
writ  of  prohibition,  which  was  awarded.  Upon  error  here, 
Held  :— (Richardson ,  y.,  dissenting.) 

By  the  plain  terms  of  the  law  the  jurisdiction  of  the  justice  was  limited 
to  I50,  but  by  the  creditor's  methods,  in  fraudem  legis,  the  justice 
usurped  jurisdiction  of  a  debt,  which,  though  severed  into  divers 
sums,  was  still  $126.73,  >"  defiance  of  the  law,  and  the  writ  of  pro- 
hibition was  properly  awarded  to  check  such  usurpation.    Idem. 

LACHES  AND  LAPSE  OF  TIME. 
I.  It  is  an  inherent  doctrine  of  courts  of  equity  to  refuse  relief  where 
there  have  been  gross  laches  in  prosecuting  rights,  or  long  and  unrea- 


Digitized  by 


Google 


INDEX.  915 

LACHES  AND  LAPSE  OF  TIME  (continued). 

sonable  acquiescence  in  the  assertion  of  adverse  rights.  This  doc- 
trine, founded  on  considerations  of  natural  justice  and  public  pplicy, 
is  always  firmly  enforced,  especially  where  the  immediate  parties  to 
the  transactions  are  dead.    Hatcher  c&*  a/,  v.  Hall  df  als.  573. 

2.  Case  at  bar. — Testator  devised  his  land  and  died  in  185 1.   In  1852,  under 

decree,  it  was  sold  by  his  executors  to  pay  his  debts.  In  1858  sale 
was  confirmed,  and  an  account  ordered  of  the  administration,  and  of 
balance  of  purchase  money  unpaid,  and  to  whom  due.  Vouchers 
were  laid  before  a  master  and  lost  durante  bello.  The  purchase  was 
transferred  to  B.  H.,  one  of  the  executors,  with  the  consent  of  the 
others.  After  the  war  B.  H.,  adjudicated  a  bankrupt,  surrendered  the 
land  as  assets.  It  was  sold  in  parcels,  the  purchasers  paying  for  im- 
proving and  occupying  the  same.  The  devisees,  with  notice,  stood 
silently  by ;  but  in  1876,  after  the  death  of  all  the  executors  and  the 
master,  and  the  loss  of  the  papers,  brought  ejectment.  Purchasers 
enjoined.  Devisees  answered,  denying  all  the  material  allegations. 
Accounts  were  taken,  and  a  decree  entered  to  sell  the  land  to  pay 
balances  held  to  be  due  devisees.  On  appeal — 
Held: 

The  devisees,  though  in  form  defendants,  are  in  substance  plaintiffs, 
seeking  by  ejectment  to  disturb  a  status^  in  which,  without  suffi- 
cient explanation,  they  have  long  acquiesced ;  and  it  is  too  late 
for  them  to  obtain  relief  here  without  disregard  of  established 
principles. .  Idem. 

3.  Equity  ]\3k\st>\ctio^.— Laches  at  law. — It  is  well  settled  that  where  a 

party,  through  his  own,  or  his  agent's  or  attorney's  negligence,  failed 
to  avail  himself  of  a  defence  which  he  might  have  made  at  law,  he 
will  not  be  relieved  in  equity.    Ayres  v.  Morehead^  586. 

4.  Equity  Jurisdiction  and  Relief. — It  is  a  familiar  doctrine  of  courts 

of  equity  that  nothing  can  call  forth  these  courts  into  activity  but 
conscience,  good  faith  and  reasonable  diligence.  Wher^  these  are 
wanting  the  court  is  passive.  Staples,  J.,  in  Harrison  v.  Gibson^ 
23  Gratt.  223 ;  Hill  v.  Umbarger,  653. 

5.  Idem — Loss   of  evidence— Death    of  parties.— \l  the  original  trans- 

actions have  become  so  obscured  by  time  and  loss  of  evidence,  and 
the  death  of  parties,  that  no  correct  account  can  be  rendered,  and 
that  any  conclusion  at  which  the  court  may  arrive  must,  at  best,  be 
conjectural,  the  court  will  not  relieve  the  plaintiff.    Idem. 

6.  For  case  illustrative,  see  Idem. 

LAND  OWNER. 
Applicant— Ferry. r-S^cXyon  twelve  of  that  chapter  requires  the  person 
desiring  to  establish  a  ferry,  "  to  own  or  to  have  contracted  for  the 
use  of  land  at  the  point  at  which  he  wishes  to  establish  the  same." 
Where  the  lessee  of  such  land,  the  owner  of  the  equity  of  redemp 
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tion  therein,  and  trustees  holding  the  legal  title  unite  in  the  appli- 
cation, that  statute  is  complied  with.     Wimbish  v.  Breeden,  324. 

LARCENY. 
Possession  of  stolen  goods, — It  is  well  settled  that  the  exclusive  posses- 
sion of  goods  recently  stolen,  unaccompanied  by  a  reasonable  account 
of  how  the  possession  was  acquired,  creates  a  presumption  that  the 
possessor  is  a  thief,  and  is  sufficient  to  warrant  his  conviction  of 
larceny.     Taliaferro  v.  ConCth^  411. 

LEGISLATURE. 

.  I.  Constitution— Vacancies— fudges. — The  constitution  of  Virginia  (art.  v., 
\  22,)  authorizes  the  legislature  to  prescribe  the  manner  of  filling  all 
vacancies  in  office^  and  to  declare  when  an  office  is  vacant,  in  cases 
not  specially  therein  provided  for,  and  makes  no  exception  as  to  the 
office  of  judge.  Burks  v.  Hinton,  i . 
2.  Vacancies.— T\\G  general  assembly  has  declared  that  the  failure  of  any 
county,  corporation  or  district  officer  to  qualify  before  the  commence- 
ment of  his  term  of  office,  shall  create  a  vacancy  in  his  office.  Code 
of  I8^3y  ch.  <5,  sec.  22;  Acts  1874-5,  ch.  15 j,  sec.  g  ;  Charter  of  Peters- 
burg, ch.  /,  sec.  6;  Acts  187 4-$ y  approved  March  nth,  1875.  It  has 
also  provided,  that  when  the  office  of  mayor  becomes  vacant,  the  com- 
mon council  shall  elect  a  qualified  person  to  fill  the  vacancy.  *  ♦  *  * 
Charter  of  Petersburg,  ch.  2,  sec.  5.  Vaughan  v.fohnson,  300. 
3.  Counties— Taxation— Railroads. — By  Acts  i879-'8o,  chapter  106,  sec- 
tion I,  the  legislature,  for  the  first  time,  empowered  the  supervisors  to 
levy  a  tax  on  the  real  estate  of  railroad  companies,  whose  roads  pass 
through  their  county,  prescribing  that  such  tax  should  be  equal  to  the 
tax  imposed  upon  other  property  for  county  and  school  purposes,  and 
based  upon  the  assessment  per  mile  of  the  same  property  made  by 
the  state  for  its  purposes.    B.  &  O.  P.  P.  Co.  v.  Koontz,  698. 

LEVY. 
QUiERE.— Sheriff,  having  levied  an  execution,  goes  out  of  office  without 
selling  the  property.  May  not  his  successor  levy  a  junior  execution 
on  the  same  property  (without  prejudice  to  the  first  levy),  sell  the 
property,  return  the  money  to  the  court,  and  have  it  settle  conflicting 
claims  and  distribute  the  proceeds  ?     Carr  &  als.  v.  Meade  &  als.  142. 

LIENS  AND  PRIORITIES. 

1.  Judgment  Liens — Priorities.— Code  1873,  chapter  182,  section 6,  makes 

every  judgment  rendered  in  this  state  a  lien  on  all  the  debtor's  real 
estate,  and  the  prior  judgment  hath  priority  as  between  the  judgments, 
whether  docketed  or  undocketed.     Gurnee  v.fohnson  (Sf  als.  712. 

2.  \t>ts.u.— Purchasers  for   value  without  notice— Priorities— Docketing- 

judgments.— "^uX  by  Code  1873,  chapter  182,  section  8,  no  judgment  is 
a  lien  on  real  estate  as  against  purchasers  thereof  for  a  valuable  con- 
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sideration  without  notice,  unless  it  be  docketed  in  the  mode  and 
within  the  time  prescribed.  If  docketed,  the  judgment,  if  prior  in 
time,  hath  priority  over  such  purchaser.    Idem. 

3.  To  docket  his  judgment  is  creditor's  privilege,  not  his  duty.     If  he  fails 

to  docket  it,  he  may  lose  his  lien  on  the  real  estate  aliened  to  a  pur- 
chaser for  value  without  notice.    Idem, 

4.  Idem — Idem — Case  at  bar. — W.  owned  two  tracts  of  land,  viz:  "Hart's 

Bottom"  and  "Connery."  J.  obtained  in  April,  1868,  a  judgment 
against  W.,  which  was  not  docketed  until  July,  1870.  After  the  date 
of  J.'s  judgment,  but  before  22nd  April,  1870,  B.  and  others  obtained, 
judgments  against  W.,  which  were  duly  docketed.  W.,  on  22nd  April, 
1870,  executed  a  trust  deed  on  "  Hart's  Bottom,"  to  secure  a  loan  of 
|i5,ooo  from  G.,  which  deed  was  recorded  2nd  May,  1870.  In  contest 
for  priority  between  G.  and  the  judgment  creditors ; 
Held: 

1.  The  judgment  of  J.  from  its  date  was  a  lien  on  all  the  real  estate  of 

W.,  and  though  undocketed,  being  prior  in  date,  hath  priority  of 
lien  over  the  judgments  of  B.  and  others,  as  to  both  tracts. 

2.  J.'s  judgment  being  undocketed  at  the  time  of  G.'s  deed,  and  G. 

being  a  purchaser  for  value  without  notice  of  J.'s  judgment,  the 
lien  of  that  judgment  on  "  Hart's  Bottom,"  was  lost  as  against 
G.,  whose  deed,  as  to  that  tract,  hath  priority  over  that  judgment. 

3.  The  judgments  of  B.  and  others  being  docketed  at  the  time  of  G.'s 

deed,  have  priority  over  that  deed  as  to  "  Hart's  Bottom,"  but  G. 
hath  the  right  to  hold  that  tract  of  land  as  against  these  judg- 
ments, until  the  real  estate  of  W.  (if  any)  unaliened  at  the  date 
of  G.'s  purchase  has  been  exhausted.  Code  1873,  chapter  182, 
section  10.    Idem. 

5.  Idem — PrioriHes — Statutory  rights. — Liens   of  judgments   and    their 

priorities  and  the  right  to  enforce  the  same,  are  plain  legal  rights, 
expressly  created  by  statute,  and  cannot  be  judicially  modified  to 
soften  the  supposed  hardship  of  secret  encumbrances.    Idem. 

6.  Idem. — A  judgment  on  a  scire  facias  for  award  of  execution  does  not 

constitute  a  lien  on  real  estate.    Lavetl  <5f  Jordan  v.  Mc Curdy ^  763. 

LIFE  POLICY. 

Construction.— ^"S  his  first  wife  insured  has  one  child,  and  by  his  last, 
^v^  children.     He  insured  his  life  for  $5,000  "for  the  benefit  of 
his  wife  and  their  children."    The  widow  and  the  children  had  re- 
ceived those  proceeds,  leaving  debts  of  the  decedent  unpaid. 
Held  : 

The  child  by  the  first,  as  well  as  the  children  by  the  last  wife,  is  en- 
titled to  share  the  proceeds  of  the  policy,  and  having  received 
their  shares,  they  and  the  widow  must  contribute  (to  the  extent 
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of  the  premiums  paid  by  the  insured)  ratably  to  the  payment  of 
those  debts.    Siigler's  Ex^x  v.  Stigler  &  als.,  163. 

LIMITATION  ON  FAILURE  OF  ISSUE. 
I.  Remaindermen — Case  at  bar. — P.,  dying  in  1822,  by  his  will  divides  his 
estate  between  his  six  children  and  his  grandson,  W.,  giving  each  one- 
seventh,  and  providing  that  W.'s  share  sliould  be  under  management  of 
trustees,  for  his  use  until  he  shall  reach  twenty-one  years  of  age,  or 
marry,  and  that  in  case  W.  die  leaving  no  issue  of  his  body,  his  share 
and  its  increase  shall  go  to  testator's  six  children,  or  their  representa- 
tives. W.  never  married,  but  reached  twenty-one  years  of  age,  re- 
ceived his  share,  and  died  in  1875,  without  issue  of  his  body,  leaving 
a  large  estate. 

Held:  * 

1.  W.  took  a  life  estate  in  his  share,  remainder  to  P.'s  children,  or 

their  representatives,  contingent  upon  W.'s  dying  without  issue  of 
his  body;  W.'s  estate  is  liable  for  all  the  property  so  received  by 
him. 

2.  If  any  of  said  property  remained  in  kind  at  his  death,  it  passes  in 

kind  to  remaindermen.  If  he  had  converted  any,  his  estate  is 
liable  for  its  value,  with  interest  from  his  death.  But  for  such 
slaves  as  died  or  were  emancipated  in  his  possession,  his  estate  is 
not  liable.  For  the  proceeds  of  such  slaves  as  he  may  have  sold, 
his  estate  is  liable,  notwithstanding  their  subsequent  emancipa- 
tion. 

3.  Remaindermen's  claim  is  not  barred  by  the  statute  of  limitations. 

They  had  no  cause  of  action  until  W.'s  death.  That  occurred  in 
1875.    Their  suit  was  brought  in  1877. 

4.  They  had  no  vested  right  in  the  slaves  or  other  property,  until 

death  of  life  tenant  without  issue;  and  before  that  event  they 
cannot  be  held  to  have  acquiesced  in  any  act  concerning  same  ; 
and  no  charge  oi  laches  can  attach  to  them. 

5.  The  policy  of  the  law  concerning  the  speedy  and  absolute  vesting 

of  estates,  has  no  application  to  this  case.  The  terms  of  the  will 
were  within  the  policy  of  the  law.  Pettyjohn's  Ex'or  v.  Wood- 
roof's  Ex'or,  507. 

LIQUOR  LICENSES. 
I.  Construction  of  Statutes— C<7tt«/y  courts.— li\\^  purpose  of  the  leg- 
islature in  framing  the  act  of  March  3,  1880,  was  to  require  the  county 
courts  to  grant  a  license  to  sell  liquor  to  every  applicant  who  brought 
his  case  within  the  requirements  of  the  law.  Leighton  v.  Maury ^  76 
Va.  865.    Ailstock  v.  Page  and  als.,  386. 

2.  Idem — Idetn^ Discretion— Appeal. — The  purpose  and  effect  of  the  change 
by  the  legislature  by  its  act  of  March  6,  1882,  of  the  word  *'  shalV  to 
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LIQUOR  LICENSES  (continued). 

the  word  "  may"  was  to  conform  the  act  of  March  3, 1880,  so  amended, 
to  the  law  in  this  respect,  when  the  case  of  French  v.  Noel^  22  Gratt. 
454,  was  decided,  and  so  to  leave  it  discretionary  with  county  courts 
to  grant  or  refuse  such  licenses.  This,  however,  is  a  sound  legal  dis- 
cretion, subject  to  the  appeal  specifically  allowed  by  the  statute  to  the 
applicant.    Idem. 

3.  Idem — Appeal— Applicant^Contestant. — Before  these  acts  of  1880  and 

1882,  there  was  from  the  decisions  of  county  courts  granting  or  re- 
fusing licenses  to  sell  liquor,  under  Yeager's  Case,  11  Gratt.  655,  and 
French  v.  Noel,  supra^  noappeal  allowed  either  applicant  or  contestant. 
Those  acts  give  to  the  applicant  an  appeal  to  the  circuit  court  only. 
The  failure  to  give  an  appeal  to  others,  must  be  construed  as  conclu- 
sive evidence  of  a  purpose  to  withhold  the  right  of  appeal  from 
all  but  the  applicant,  and  the  contestant  has  no  appeal  whatever. 
Idem. 

4.  Leighton  V.  Maury,  supra — Overruled. — So  far  as  this  court,  in  Leigh- 

ion's  Case,  reached  a  different  conclusion  on  the  question  of  the  right 
of  appeal  from  judgments  of  county  courts  on  applications  for  licenses 
to  sell  liquor,  its  decision  is  overruled.    Idem. 

5.  Case  at  Bar. — A.  applied  to  county  court  of  R.  for  license  to  sell,  by 

retail,  liquor  at  G.  P.  opposed.  By  the  evidence  the  court  was  fully 
satisfied  that  A.  brought  his  case  within  the  requirements  of  the  law, 
and  granted  the  license.  P.  excepted.  The  court  certified  the  evi- 
dence. P.  obtained  from  the  circuit  judge  a  writ  of  error  and  super- 
sedeas. On  petition  of  A.  to  this  court  for  a  writ  of  prohibition  to 
the  circuit  court — 
Held: 

1.  The  circuit  court  had  no  jurisdiction  to  award  a  writ  of  error  and 

supersedeas  in  this  case. 

2.  The  writ  of  prohibition  must  be  awarded,  so  that  the  judgment  of 

the  county  court  will  remain  as  if  no  writ  of  error  and  superse- 
deas had  been  awarded.    Idem, 

6.  Construction  of  St xtvtks— County  courts.— Aci  of  March  6,  1882, 

amending  act  of  March  3,  1880,  and  substituting  "may'*  for  ''shall'* 
was  not  designed  to  remit  applications  to  sell  liquor  to  the  courts* 
arbitrary  discretion.  The  words  ''may  zf'ant  the  license"  mean,  the 
court  must  grant  it  in  a  proper  case.    Ex  parte  Lester,  663. 

7.  Idem  -"  May"— Mandatory.— ^h^re  statute  declares  a  court  may  do  a 

judicial  act,  the  word  "may"  must  be  construed  as  mandatory  when 
a  proper  occasion  for  doing  the  act  arises.    Idem, 

8.  iTinyi^- Appeal  of  right— Writ  of  error. — ^To  applicant  denied  liquor 

license,  by  the  act  of  March  6, 1882,  there  is  given  an  appeal  of  right 
to  the  circuit  court.  Under  Code  1873,  chapter  178,  section  2,  he  may 
upon  bill  of  exceptions  taken  at  the  trial,  apply  to  the  circuit  court 
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LIQUOR  LICENSES  {continued). 

for  a  writ  of  error  and  supersedeas.  Of-  his  two  remedies  he  may 
resort  to  either.  And  if  the  circuit  court  also  erroneously  refuse  the 
license,  its  decision  is  reviewable  by  this  court  upon  appeal,  or  writ  of 
error  and  supersedeas,  as  in  other  cases.    Idem. 

9.  iTHSM^Applicant— Contestant— ThQ  applicant  is  a    party    directly  in 

interest  in  the  decision  refusing  the  license,  and  comes  within  the 
letter  of  Code  1873,  chapter  178,  section  2.  Not  so  with  contestant. 
Idem. 

10.  Review  of  Cases— ««  pari  materie—Ex  parte  Yeager,  11  Gratt.  655, 
was  founded  on  the  law  of  1849,  which  gave  county  courts  arbitrary 
discretion  as  to  liquor  licenses ;  French  v.  Noel,  22  Gratt.  454,  on  law 
of  1870,  was  based  on  the  same  ground ;  Leighton  v.  Maury,  76  Va. 
865,  on  the  law  of  1880,  construing  that  law  as  giving:  those  courts  a 
legal  discretion  reviewable  upon  appeal  or  error  upon  petition  of 
either  applicant  ox  contestant ;  Ailstockv.  Page,  ante  page  386,  on  law 
of  1880,  amended  by  act  of  March  6, 1882,  overrules  Leighton  v.  Maury, 
so  far  as  latter  allows  right  of  appeal  or  error  to  the  contestant,  but 
decides  nothing  concerning  the  applicant.  Ailstock  v.  Page  and  als,y 
explained  and  approved.    Idem. 

11.  Cases  at  Bar.— L.  applied  to  county  court  of  M.  for  license  to  sell 
liquor.  It  was  lefused,  and  applicant  excepted.  The  court  certified 
that  the  SippWc^ni  proved  that  he  was  a  fit  person,  and  that  his  place 
of  business  was  suitable.  L.  applied  to  the  circuit  judge  for  a  writ  of 
error.  He  denied  the  writ,  and  endorsed  the  petition  as  follows ; 
"The  words  of  the  statute  (1882)  only  allow  appeal  to  applicant,  and 
only  allow  him  right  of  appeal  during,  the  term  which  the  refusal 
to  allow  his  application  is  entered.  I  therefore  decline  to  grant  writ 
of  error  as  asked  for  in  the  within  petition," 

Held  : — (by  a  majority  of  the  court). 

1.  The  applicant  brought  himself  within  the  requirements  of  the  law, 

and  was  entitled  to  the  license  applied  for. 

2.  The  right  of  appeal  upon  errors  to  the  circuit  court  was  not  taken 

away  by  the  statute,  and  the  applicant  was  entitled,  on  the  facts 
manifested  by  the  record,  to  have  the  judgment  refusing  him  the 
license,  reviewed  and  reversed  by  the  circuit  court.    Idem. 

MANDAMUS. 

1.  Appeal. — To  compel  judge  to  certify  evidence  mandamus  lies,  but  his 

refusal  is  error  reviewable  in  appellate  court  on  complaint  of  party 
injured.  To  deny  certificate  of  evidence,  is  to  deny  suitor  his  right 
of  appeal.     Powell  v.  Tarry' s  Adm'r,  250. 

2.  Offices — Rule. — This  writ  is  an  extraordinary  remedy  in  cases  where 

the  ordinary  modes  of  proceeding  are  powerless,  and  without  its  aid 
there  would  be  a  failure  of  justice.  The  rule  of  this  court  is  that 
mandamus  is  the  true  specific  remedy  for  a  wrongful  deprivation  of 
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MANDAMUS  (continued), 

an  office.  Under  ^tt^ze/arra«/<?  information,  judgment  might  remove 
the  occupants,  but  could  not  install  the  claimants.    Lewis  v.  Whittle, 

415- 
3.  When  a/towed.— Wherever  there  is  a  right  to  exercise  an  office,  perform 
a  service,  or  exercise  a  franchise,  and  one  is  dispossessed  of  such 
right  and  has  no  other  adequate  specific  remedy,  then  mandamus 
should  be  allowed,  for  sake  of  justice,  and  peace,  and  good  govern- 
ment. Idem, 
MARRIED  WOMAN'S  ACT. 

1.  By  the  act  of  4th  April,  1877,  (Acts  1876-7,  pages  333-4,)  the  wife's 

property  is  her  separate  estate,  which  she  may  possess,  enjoy  and 
devise  as  if  sote;  the  husband  must  unite  with  her  in  alienating  it,  and 
if  he  refuse,  the  court  will,  if  of  opinion  that  her  interests  will  be 
benefitted  thereby,  cause  the  absolute  title  thereto  to  be  conveyed. 
No  interest  or  estate  in  the  wife's  lands  vests  in  husband  during  the 
coverture.  But  if,  after  issue  born  alive,  he  survive  her,  he  has  an 
estate  by  the  curtesy  in  theyj?^  simple  lands  of  which  she  was  seized, 
but  made  no  alienation  during  the  coverture.  The  act  only  protects 
the  estate  of  the  wife  during  her  life,  but  does  not  after  her  death 
affect  the  law  of  succession  as  to  her  real  or  personal  property. 
Breeding  v.  Davis,  639. 

2.  For  case  illustrative,  see  Ide^n. 

MARSHALLING  ASSETS. 

1.  Foundation— Principle,— This  doctrine  is  founded  on  the  maxim :  '*  Sic 

utere  tuo  ut  non  laedas  alienum*'  The  general  principle  is:  If  A 
hath  lien  on  two  funds,  and  B  hath  lien  on  only  one,  A  must  first  resort 
to  the  fund  whereon  B  hath  no  lien,  if  such  course  be  necessary  to 
satisfy  both  liens.    Hudson  v.  Dismukes,  242. 

2.  Rents  of  trust  property. — After  the  court  has  assumed  control  over  the 

trust  corpus,  the  rents  thereof  will  be  applied  in  the  same  manner  as 
the  corpus  itself.    Idem. 

MEDICAL  COLLEGE  OF  VIRGINIA. 
Public  Corporation  -  Governor— Legislature— Case  at  bar. — In  1854,  the 
Medical  College  of  Virginia  was  incorporated,  with  a  board  of  nine- 
teen visitors  named  in  the  charter,  and  required  to  make  annual  re- 
port to  the  second  auditor.  Power  was  reserved  to  the  legislature  to 
modify,  alter  or  repeal  the  charter  at  pleasure.  An  appropriation  of 
130,000  was  made  to  the'  college  in  i860,  in  consideration  that  it  con- 
vey all  its  property  to  the  literary  fund.  The  conveyance  was  made. 
In  1866,  an  appropriation  of  $1,500  was  made,  and  a  like  sum  has 
been  annually  appropriated  since  then.  The  charter  empowers  the 
governor  to  fill  any  vacancy  which  may  occur  in  the  board  by  reason 
of  death,  resignation  or  otherwise.    In  1882  the  governor  removed  the 

Vol.  Lxxvn — II6 
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MEDICAL  COLLEGE  OF  VIRGINIA  (continued), 

entire  board  of  visitors  and  appointed  a  new  board  The  former  re- 
fused to  surrender,  and  on  petition  of  the  latter  for  a  writ  of  man- 
damus ; 

Held: 

1.  This  college  is  a  public  corporation. 

2.  The  visitorial  authority  is  in  the  state.    Lewis  v.  Whittle,  415. 

MISTAKE. 

1.  Contract  of  hazard—Sale  in  gross. — A  sale  in  gross,  quoad  thing  sold, 

means  a  sale  without  regard  to  quantity,  and  is  in  that  sense  a  "con- 
tract of  hazard."  In  such  case  there  is  no  j»round  for  relief.  The 
mistake  of  the  parties  is  the  true  ground  of  relief.  Yost  v.  Mallicote^ 
610. 

2.  Compensation— Exception,— \xi  case  for  relief,  the  general  rule  of  com- 

pensation is  according  to  the  average  value  of  the  whole  tract,  except 
where  peculiar  circumstances  require  a  departure  therefrom.    Idem,, 

3.  Deficiency— Compensation, — For  case  illustrative,  see  Idem, 

MORTGAGOR. 
I.  Purchaser  of  mortgaged  premises — Subrogation — CcLse  at  bar, — In 
i860,  C.  borrowed  of  L.  $2,853.08,  and  executed  bond  secured  by  trust 
deed  on  lot  in  R.  In  January,  1862,  C.  conveyed  lot  to  B.  for  certain 
sum  cash,  and  his  assuming  the  trust  debt.  In  November,  1862,  B. 
conveyed  lot  to  H.  for  certain  sum  cash,  and  his  assuming  the  trust 
debt.  In  1865,  agreement  was  executed  between  H.and  O.  for  adjust- 
ment of  all  claims  between  them,  and  in  pursuance  thereof  H.  con- 
veyed lot  to  O.  for  |i,ooo,  and  his  promise  to  pay  the  trust  debt.  H. 
failed  to  perform  his  part  of  the  agreement,  and  continued  indebted 
to  O.  in  the  sum  of  |3,ooo.  The  trust  debt  remaining  unpaid,  L.  sold 
lot  for  11,566.65  net,  which  was  credited  thereon,  leaving  balance 
unpaid  of  $1,402.25,  as  of  4th  September,  1867,  which  C.pays.  In  1875, 
C.  institutes  chancery  suit  against  B.,  H.  and  O.  At  hearing,  circuit 
court  decreed  against  O.  for  that  balance.    On  appeal — 

Held: 

1.  The  failure  of  H.  to  perform  his  agreement  with  O.,  absolved  O. 

from  his  promise  to  pay  the  trust  debt. 

2.  C.  stands  in  H.'s  shoes,  and  is  substituted  to  the  rights  and  reme- 

dies of  H.  against  O.,  and  nothing  more.  But  as  H.  failed  to  per- 
form his  agreement  with  O.,  and  on  that  account  remained  in- 
debted to  O.  in  the  sum  of  $3,000,  H.  has  no  rights  and  remedies 
against  O.,  and  therefore  C.  has  none. 

3.  As  against  B.,  C.  has  a  direct  claim,  founded  on  B.'s  covenant  to 

him  to  pay  the  trust  debt. 

4.  As  against  H.,  C.  is  substituted  to  B.*s  rights  and  remedies,  which 

would  appear  to  be  complete. 
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MORTGAGOR  (continued), 

5.  C's  claim  against  O.  did  not  become  a  personal  one,  because  there 
was  no  consideration  moving  to  O.  from  H.   Osborne  v.  Cabell^  462. 

2.  Idem— Idem—  The  principle.— T\\q  ground  whereon  purchaser  of  mort- 

gaged premises,  having  purchased  subject  to  a  mortgage  for  which 
his  grantor  was  liable,  and  assumed  payment  as  part  of  the  price,  is 
held  personally  liable  to  the  creditor  in  suit  to  foreclose,  is  that  inter 
sesCf  purchaser  becomes  principal  in  the  debt  which  has  been  credited 
on  the  price,  and  grantor  is  merely  surety;  the  creditor,  being  entitled 
by  subrogation  to  all  the  securities  held  by  his  debtor,  is  allowed  the 
benefit  of  the  agreement  of  the  purchaser.    Idem. 

3.  Idem— Idem— No   right  of  action— Equities. — In   such  case,  creditor 

acquires  no  right  of  action  against  purchaser,  but  only  the  right  to  be 
subrogated  to  the  rights  of  the  debtor,  subject  to  all  equities  between 
the  purchaser  and  his  immediate  grantor.    Idem, 

4.  Idem — Idem— Decree  against  last  purchaser.— When  there  is  an  un- 

broken chain  of  liability  upon  each  purchaser  to  his  immediate 
grantor,  there  may  be  a  decree  in  the  first  instance  against  the  person 
ultimately  liable ;  but  if  there  be  nothing  due,  under  their  agreement, 
from  the  ultimate  purchaser  to  his  immediate  grantor,  neither  the 
latter  nor  the  creditor  can  recover  against  him.    Idem. 

MURDER. 

1.  First  degree—Second  degree. — To  constiliite  this  offence  the  killing 

must  be  predetermined,  and  not  under  momentary  impulse  of  pas- 
sion ;  though  the  determination  need  not  have  existed  any  particular 
length  of  time.  Prima  facie ^  all  homicide  is  murder  in  the  second 
degree.  Onus  on  prosecution  to  raise  the  offence  to  the  first  degree. 
McDanieVs  Case^  281. 

2.  Case  at  bar. — A  quarrel  occurred  between  prisoner  and  deceased.   For- 

mer gave  the  latter  the  lie.  They  separated.  Twenty  minutes  later 
deceased,  with  light  walking  stick,  approached  prisoner,  saying  he 
he  would  not  stand  what  prisoner  had  said.  Prisoner  picked  up  a 
"bearing-stick."  Deceased  asked,  "  why  he  stood  holding  that  stick.*' 
Prisoner  answered :  **  If  you  come  here  I  will  show  you."  Deceased 
raised  his  cane  to  parry  a  blow  from  prisoner,  and  may  be,  struck  at, 
or  struck  prisoner,  who  then  struck  deceased  two  blows  with  the 
"bearing-stick,"  from  which  he  died  in  about  two  hours. 

Held:— (^j'  the  court:) 

The  presumption  is  not  warranted  form  the  mere  use  of  that  weapon, 
without  any  words  or  circumstances,  other  than  those  mentioned, 
tending  to  show  the  prisoner's  intent,  that  such  intent  was  not  to 
repel  an  attack  or  to  inflict  bodily  harib,  but  to  kill.  The  facts  do 
not  prove  murder  in  the  first  degree.    Idem, 
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NEGLIGENCE. 
Measure  of  damages. — Where  a  telegraph  company  has  received  a  mes- 
sage for  transmission  and  the  usual  charges  according  to  their  regu- 
lations, it  is  bound  to  transmit  the  message  faithfully  and  promptly, 
whether  it  be  in  "  cipher "  or  "  intelligible,"  and  should  the  com- 
pany negligently  fail  to  transmit  such  message  altogether,  or  to 
transmit  it  faithfully  and  promptly,  it  will  become  liable  to  an  action 
for  damages  by  the  party  aggrieved,  and  the  measure  of  damages 
in  sueh  case  is  such  loss  as  the  party  aggrieved  has  sustained  by 
reason  of  the  wrongful  act  of  the  company  in  violation  of  the  duties 
imposed  on  it  by  law.  A  more  precise  statement  of  the  rule  is : 
The  company  is  liable  to  all  the  direct  damages  which  both  parties 
would  have  contemplated  as  flowing  from  the  breach  of  the  contract 
or  violation  of  the  duty,  if,  at  the  time,  they  had  bestowed  proper  at- 
tention to  the  subject,  and   had  been  fully  informed  of  all  the  facts. 

IV,  U,  Telegraph  Co.  v.  Reynolds  Bros.  173. 

NEGOTIABLE  NOTES. 
Sale^  Usurious,  when. — Where  maker  of  negotiable  note  payable  to  his 
own  order,  endorses  it  and  sells  it  through  a  third  person  at  a  rate  of 
interest  greater  than  that  allowed  by  law,  the  transaction  is  not  usu- 
rious, provided  the  purchaser  does  not  know  the  character  of  the 
note,  or  that  it  is  sold  for  the  benefit  of  the  maker.  IVhitworth  v. 
Adams,  5  Rand.  333.  But  if  the  purchaser  is  affected  with  such  knowl- 
edge by  the  circumstances,  then  the  transaction  is  usurious.    Bailey 

V.  Hill  and  als.  492. 
NEW  TRIAI^. 

1.  Criminal  Practice — Rule. — Much  caution  is  used  by  this  court  in 

granting  a  new  trial  where  it  is  asked  solely  on  the  ground  that  the 
verdict  is  contrary  to  evidence,  great  weight  being  given  to  the  ver- 
dict of  the  jur>'.  See  Pryor^s  Case,  27  Gratt.  loio.  McDamePs  Case, 
281. 

2.  Evidence  certified.— ^\\^x^  the  evidence,  and  not  the  facts  proved,  is 

certified,  the  verdict  will  not  be  disturbed  unless  it  appears  wrong, 
after  rejecting  all  the  parol  evidence  of  the  exceptor,  and  giving  full 
faith  and  credit  to  the  commonwealth's  evidence.  Taylor's  Case, 
692. 

NOTICE. 
Practice  at  Common  Law. — To  sustain  a  motion,  any  notice,  however 
.  informal,  which  informs  the  defendants  of  the  nature  and  object  of 
the  motion,  is  sufficient.    Carr  v.  Meade  and  als.,  142. 

NUDUM  PACTUM. 
I.  Agreement  to  accept  a  part  of  a  debt  for  the  whole  is  nudum  pactum 
and  not  enforceable  in  equity.    Smith  and  als  v.  Phillips,  548. 
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NUDUM  PACTUM  (continued). 
2.  Promise  to  pay  subsisting  debt,  or  even  its  actual  payment^  is  not  a 
consideration  upon  which  a  court   of   equity  can  decree  specific 
performance  of  an  agreement  for  the  conveyance   of  real  estate. 
Idem, 

OATH  OF  OFFICE^ 
Officers— Vacancies. —School  trustees  are  officers,  and  as  such  are  em- 
braced by  constitution,  art.  iii,  |  6,  declaring  that  "  all  persons,  before 
entering  upon  the  discharge  of  any  functions  as  officers  of  this  state, 
must  take  and  subscribe  the  following  oath  or  affirmation."  This 
oath  is  a  condition  precedent  to  the  discharge  of  official  duties  as 
school  trustees,  and  the  failure  to  take  this  oath  causes  a  vacancy, 
which,  unless  filled  by  the  city  council  within  the  prescribed  period, 
must  be  filled  by  the  board  of  education.     Childrey  v.  Rady^  518. 

OFFICES. 

1.  Injunction— Quo  IVarranto.— Where  title  to  office  is  the  point  in  con- 

troversy, the  remedy  is  not  by  injunction,  but  at  law,  by  information 
in  the  nature  of  ^o  warranto.    Kilpatrick  v.  Smithy  347. 

2.  Mandamus— Rule. — This  writ  is  an  extraordinary    remedy  in  cases 

where  the  ordinary  modes  of  proceeding  are  powerless,  and  without 
its  aid  there  would  be  a  failure  of  justice.  The  rule  of  this  court  is 
that  mandamus  is  the  true  specific  remedy  for  a  wrongful  deprivation 
of  an  office.  Under  quo  warranto  information,  judgment  might 
remove  the  occupants,  but  could  not  install  the  claimants.  Lewis 
v.  Whittle,  415. 

3.  Wherever  there  is  a  right  to  exercise  an  office,  perform  a  service,  or 

exercise  a  franchise,  and  one  is  dispossessed  of  such  right  and  has  no 
other  adequate  specific  remedy,  then  mandamus  should  be  allowed, 
for  sake  of  justice,  and  peace,  and  good  government.    Idem. 

OFFICIALS. 

1.  In  an  indictment  for  corrupt  misbehavior  in  office,  the  act  must  be  dis- 

tinctly charged  as  done  knowingly  and  with  corrupt  motives.  Boyd's 
Case,  52. 

2.  Case  at  Bar.— B.,  an  election  official,  is  indicted  under  Code  1873, 

chapter  8,  section  43,  for  acting  unlawfully  as  such  official.    On  motion 
to  quash. 
Held  : 

Though  he  may  have  acted  unlawfully,  it  does  not  follow  that  he  was 
guilty  of  corrupt  conduct,  for  the  punishment  whereof  the  statute 
was  intended,  and  the  indictment  is  insufficient.    Idem. 

3.  Jurisdiction — Equity  courts— Public  officers.— Qh^iXiQexy  has  jurisdic- 

tion to  enjoin  illegal  acts  of  ^n  officer  attempted  colore  officii.  A  suit 
against  an  officer  is  not  nece^arily  a  suit  against  the  state — e.  g.,  a  suit 
to  restrain  one  from  doing  unlawful  acts  under  color  of  an  executive 
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office — such  as  any  illegal  acts  of  the  commissioner  of  agriculture. 
Blanton  v.  S,  F,  Co.  df  als.  335. 

4.  Public  Officers — Services — Contracts, —It  has  been  decided  by  this 

court,  Loving  and  als,  v.  The  Auditor,  76  Va.  Rep.  942,  that  the  ser- 
vices rendered  by  public  officers,  do  not  partake  of  the  nature  of  con- 
tracts, and  have  no  affinity  thereto.    HoUaday,  Judge,  v.  Auditor,  425. 

OFFICIAL  LACHES. 

5.  Judges.— L^cV.  of  time  or  lapse  of  memory  is  no  excuse  for  a  judge's 

refusal  to  certify  the  evidence  on  the  trial  of  a  cause  before  him,  or  to 
perform  any  other  duty  imposed  on  him  by  lavy^.  Powell  v.  Tarry* s 
Adm'r,  250. 

OFFICIAL  BONDS. 

1.  Jurisdiction — County  courts. — Remedy  by  motion  on  bonds  of  sheriffs, 

&c.,  under  \  5,  ch.  163,  Code  1873,  was  not  taken  away  from  the  county 
courts  by  \  9,  ch.  395,  Acts  1872-3,  and  was  in  force  in  1879.  Carr  v. 
Meade  and  als.  142. 

2.  Practice  at  Common  L,a\v— Notice,— To  sustain  such  motion,  any 

notice,  however  informal,  which  informs  the  defendants  of  the  nature 
and  object  of  the  motion,  is  sufficient.    Idem, 

OFFICIAL  TERMS. 

1.  Vacancies. — Under  the  constitution  and  laws  of  this  state,  county, 

municipal  and  district  officers  must  qualify  before  the  day  whereon 
their  terms  respectively  begin,  else  their  offices  are  vacant,  and  the 
incumbents  continue  to  discharge  the  duties  of  the  offices,  ajter  their 
terms  oj  office  have  expired,  until  their  successors  have  qualified. 
Johnson  v.  Mann,  265. 

2.  Idem — City  of  Petersburg. — Charter  of  Petersburg  confers  upon  the 

hustings  court  of  that  city  the  right  to  fill  vacancies  in  the  office  of  city 
treasurer.    Idem, 

3.  Case  at  bar, — In*  May,  1882,  C.  was  elected  treasurer  of  Petersburg,  for 

term  beginning  ist  July,  1882,  and  continuing  three  years;  when 
elected  C.  was  member  of  city  council,  his  term  not  expiring  till  ist 
July,  1884.  On  ist  July,  1882,  he  acted  as  councilman,  but  qualified 
and  entered  upon  the  duties  of  treasurer.  J.  the  incumbent  treasurer, 
claiming  that  he  was  entitled  to  hold  the  office  until  the  next  regular 
election,  and  petitioning  to  be  restored  thereto  by  mandamus  : 
Held: 

1.  C.'s  failure  to  qualify  be/ore  the  commencement  of  his  term  vacated 

his  office,  and  the  judge  of  the  hustings  court  of  Petersburg  is 
entitled  to  rill  the  vacancy. 

2.  J.,  the  incumbent,  is  not  entitled  to  hold  the  treasurership  until  the 

next  general  election,  but  only  until  his  successor  so  appointed 
shall  have  qualified.    Idem. 
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OVERRULED. 

1.  Erroneous. — The  decision  of  this  court  in  re  Meredith^  33  Gratt.  119, 

is  sustained  neither  by  contemporaneous  nor  legislative  construction, 
nor  by  the  reasoning  of  the  judge  who  delivered  the  opinion,  and  is 
erroneous.    Burks  v.  Hinton^  i. 

2.  The  decision  in  re  Meredith  {supra)^  is  not  within  the  rule  of  stare  de- 

cisis^ and  must  be  overruled.    Idem. 

3.  Grayson's  Case,  6  Gratt.  712^  on  one  ^^/«/.— Wherein  the  court  said : 

"Where  the  evidence  is  contradictory,  the  court  which  tries  the  case 
cannot  be  required  to  state  in  a  bill  of  exceptions  either  the  evidence 
or  the  facts  proved  by  the  witnesses  respectively.  It  is  enough  to  state 
that  the  evidence  was  contradictory";  the  opinion  was  mere  obiter 
dictum,  and  is  not  sound  in  principle.    Powell  v.  Tarry' s  Adm'r,  250. 

4.  Leighton  V,  Maury,  76  Va.  Rep.  865. — So  far  as  this  court,  in  Leighton's 

Case,  reached  a  different  conclusion  on  the  question  of  the  right  of 
appeal  from  judgments  of  county  courts  on  applications  for  licenses 
to  sell  liquor,  its  decision  is  overruled.    Ailstock  v.  Page  and  als.  386. 

PARTIES. 

1.  Practice  in  Chx^ckry— Building  associatiotis,-— Where  suit  is  brought 

to  wind  up  the  affairs  of  a  building  association  doing  business  under 
the  laws  of  this  state,  all  the  shareholders  should  be  made  parties.  If 
any  have  been  illegally  released,  their  liabilities  should  be  enforced. 
Cason  V.  Seldner  (^  als.  293. 

2.  Res  Judicata — Parties  and  privies. — The  judgment,  however  erro- 

neous, of  a  court  of  record  having  jurisdiction  of  the  cause  and  of  the 
parties,  is  binding  and  conclusive  upon  parties  and  privies  in  every 
other  court,  until  it  is  regularly  reversed  by  some  court  having  juris- 
diction for  that  purpose,  and  can  be  questioned  in  no  collateral  way. 
Howison  V.  Weeden,  704. 

PARTNERSHIP. 

1.  Partnership  relations  between  parties  engaged  under  contract  in  a  joint 

venture,  gives  jurisdiction  to  courts  of  equity.  Such  relations  involve 
not  merely  a  community  of  interests,  but  the  employment  of  a  com- 
mon stock,  whether  consisting  of  property,  or  mere  labor  and  skill, 
in  a  common  undertaking  with  a  view  to  a  common  profit.  Before 
the  interest  of  an  individual  partner  can  be  ascertained,  an  account  of 
the  business,  the  assets  and  the  liabilities  must  be  taken,  so  that  the 
divisible  surplus  can  be  known.  If  a  dissolution  be  sought,  the  com- 
mon law  courts  cannot  afford  relief.  And  so,  also,  a  specific  perform- 
ance of  the  partnership  may  be  compelled.  One  partner  may  be 
restrained  from  a  course  injurious  to  the  rights  of  another,  or  depriving 
him  of  his  due  share  in  the  direction  of  the  business.  Tillar  v.  Cook 
<Sf  als.  477. 

2.  Partsers— Compensation— Agreement. — One  partner  is  not  entitled  to 


Digitized  by 


Google 


928  INDEX. 

PARTNERSHIP  (continued), 

compensation  for  his  services  while  employed  in  the  partnership  busi- 
ness, unless  it  be  so  agreed  between  the  parties.  Forrer  v.  Forrer, 
29  Gratt.  134 ;  Frazier  v.  Frazier  &  ais,  775. 

PAYMENT. 
B.  bought  land  of  D.  in  November,  1857;  assumed  lien  of  11,644.20,  and 
gave  three  bonds  for  |i,n 8.60  each,  payable  in  one,  two  and  three 
years.  D.  was  poor,  and  the  land  encumbered.  D.  assigned  second 
bond  to  K.,  in  payment  of  debt,  and  third  to  M.,  as  collateral  for  land, 
and  retained  the  first.  It  is  conceded  that  the  second  was  paid  to  K., 
and  the  evidence  tends  strongly  to  the  conclusion  that  the  first  was 
paid  in  money  to  D.  The  contest  was  as  to  the  payment  of  the  third. 
Of  its  assignment,  B.  had  no  notice  till  December,  i860,  when  he  wrote 
M.  that  it  could  not  be  paid  until  the  land  was  cleared  of  liens,  of 
which  he  had  paid  many.  Nothing  occurred  until  9th  May,  1866,  when 
M.  notified  B.  that  he  had  assigned  third  to  H.,  with  receipt  given  B. 
by  M.,  when  B.  endorsed  note  of  I400  for  M.,  which  receipt  recited 
that  M.  held  said  bond,  that  B.  claimed  it  had  been  satisfied  by  pajring 
off  liens,  and  that  M.  agreed  to  make  up  to  B.,  if  he  paid  said  note, 
whatever  the  amount  still  due  on  the  bond  failed  to  pay  of  the  note, 
and  spoke  of  M.'s  destitution.  Suit  was  brought  on  the  third  bond  in 
May,  1868.  During  the  war  B.'s  papers  were  lost.  He  plead  payment 
and  set-oflfe ;  suit  dragged  until  1877,  when  it  was  referred  to  an  audi- 
tor to  pass  on  the  payments  and  set-offs,  and  determine  what  was  due. 
He  reported  credits  to  B.  for  liens  discharged  in  excess  of  third  bond, 
but  doubted  if  they  should  not  be  applied  to  first.  Before  this  refer- 
ence, D.  and  M.  had  both  died,  and  B.  became  incapable  of  testifying. 
Court  below  gave  judgment  for  the  amount  of  the  third  bond  against 
B.  On  error ; 
Held: 

The  facts  established  by  the  evidence  warrant  the  conclusion  that  the 
third  bond  was  fully  satisfied  by  B.  by  the  payment  of  liens  on  the 
land,  and  that  such  would  have  been  the  testimony  of  D.,  had  he 
lived  until  the  trial.    Barbour  v.  Duncanson^  76. 

PERSONAL  REPRESENTATIVES. 
I.  Executors — Liability — Widow^ointure^Dower,—^y  will  probated 
July,  1873,  testator  made  assets  to  pay  all  his  debts,  of  his  whole  estate 
(valued  at  146,000),  except  two  hundred  and  twenty-five  shares  of  bank 
stock,  valued  at  |2o,ooo,  and  specifically  bequeathed  to  his  wife  and 
children.  He  authorized  his  executor  to  sell  at  his  discretion,  his 
whole  estate,  except  the  bank  stock,  and  after  paying  his  debts,  the 
residue  to  go  also  to  his  wife  and  children.  Financial  panic  in  1873 
depressed  property  values,  and  no  sales  were  made  until  after  suit  in- 
stituted in  June,  1876,  to  settle  the  estate,  by  the  reports  of  the  accounts 
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PERSONAL  REPRESENTATIVES  (continued). 

therein  taken,  reveated  that  the  debts  had  swollen  to  $25,000,  and  the 
assets  dwindled  to  ^,000,  and  the  bank  stock  become  worthless.  The 
widow  never  renounced  the  will,  nor  claimed  dower  until  December, 
1877,  when  she  filed  her  petition  in  the  suit,  averring  she  had  lawfully 
been  deprived  of  her  jointure,  and  desired  her  dower  in  the  lands  of 
her  husband,  which  had  then  been  sold  under  decree  in  the  suit.  She 
also  claimed  homestead  exemption  in  his  estate.  She  filed  exceptions 
to  the  said  reports  wherein  they  failed  to  make  the  executor  account 
for  the  bank  stock,  and  to  hold  him  liable  for  his  failure  to  convert 
into  money  so  much  of  the  estate  of  the  testator  as  was  necessary  to 
pay  the  debts,  before  its  depreciation  in  value.  Court  below  overruled 
the  exceptions  and  denied  the  prayer  for  dower,  but  allowed  the  home- 
stead.   On  appeal  by  widow — 

Held: 

1.  By  a  long  series  of  decisions,  it  is  well  settled  in  Virginia  that  if 

an  executor  honestly  exercise  the  discretion  conferred  on  him  by 
the  will,  he  cannot  be  held  liable  for  any  loss  which  may  have 
been  occasioned  by  a  mere  error  of  judgment. 

2.  Circumstances  under  which  a  fiduciary  is  held  exonerated  from 

liability  for  the  loss  of  the  trust  subject. 

3.  The  widow  having  declined  for  over  four  years  to  renounce  the  will 

and  claim  the  provisions  made  for  her  by  the  law,  and  having 
with  full  knowledge  of  the  facts  elected  to  accept  the  provisions 
made  for  her  by  the  will,  cannot  nov/—even  though  she  has  been 
lawfully  deprived  of  her  jointure — be  allowed  to  revoke  her  elec- 
tion and  have  dower,  especially  after  the  realty  has  been  sold  to 
innocent  purchasers  under  decrees  in  a  suit  in  which  she  was  a 
party.     Cooper  and  als.  v.  Cooper* s  Ex' or  and  als.  198. 

2.  Idem.— Cotnpromise. — With  a  view  to  protect  himself  in  the  event  he 

should  be  held  liable  for  the  bank  stock  which  perished  on  his  hands, 
executor  made  a  compromise  with  the  creditors,  who  (in  advance  of 
the  legatees)  would  be  entitled  to  the  bank  stock,  whereby  the  credi- 
tors assigned  to  him  for  value  their  interests  therein,  but  the  stock 
having  become  valueless,  there  remained  nothing  out  of  which  he 
could  derive  any  advantage.  On  appeal ; 
Held: 

Such  agreement  did  not,  under  the  circumstances,  come  within  the 
rule  which  forbids  a  fiduciary  from  availing  himself  of  his  fiduciary 
character  to  make  personal  profit  or  advantage.     Idem. 

3.  Sheriff — Administrator — Sureties— Case  at  ^ar.— Decedent's  estate, 

embracing  a  slave,  was,  in  1853,  committed  to  sheriff  H.  for  adminis- 
tration. In  1858,  when  H.  has  ceased  to  be  sheriff,  and  no  debts  were 
unpaid,  and  he  had  turned  over  the  slave  to  the  widow ;  under  an 
order  of  the  county  court,  H.  sold  the  slave,  but  failed  to  account  for 
Vol.  Lxxvn — 117 
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proceeds.  Distributees  sued  H.  therefor,  and  subsequently  amended 
their  bill  so  as  to  charge  his  sureties  as  sheriff.  The  county  records 
had  been  mostly  destroyed.  The  bond  for  i852-*54,  after  diligent 
search,  could  not  be  found.  The  secondary  evidence  that  the  de- 
fendants were  the  sureties  on  that  bond,  was  vague  and  uncertain. 
On  appeal ; 
Held: 

If  the  defendants,  who  are  charged  as  sureties  for  H.  as  sheriff  for 
the  year  1853,  had  been  clearly  proved  to  have  been  such,  yet  the 
order  of  the  county  court  under  which,  in  1858,  the  slave  was  sold 
by  H.,  must  be  regarded  as  a  valid  order,  and  its  effect  was  to 
to  take  the  slave  out  of  the  hands  of  H.  as  such  administrator, 
and  place  him  in  his  hands  as  commissioner  of  the  court.  The 
sureties  of  the  administrator  were  thereby  as  completely  dis- 
charged from  liability  as  they  would  have  been,  had  the  adminis- 
trator and  the  commissioner  been  different  persons,  and  the  former 
had  delivered  the  slave  to  the  latter  under  the  order  of  the  court. 
Odell  V.  Howie,  361. 

4.  Executors — Legacy — Investment  -  Life  tenant^ Refunding  bond^Case 

at  bar, — Executor  fully  administers  testator's  estate,  and  in  i860,  had 
funds  to  pay  the  legacies,  one  being  of  $2,000,  to  S.,  an  infant,  remain- 
der to  C,  in  event  S.  died  before  marriage  and  without  heirs  of  his 
body.  From  i860  till  S.  was  of  age,  there  was  no  one  authorized  to 
receive  it.  In  1863,  executor,  by  an  ex  parte  order  of  court,  invested 
the  amount  of  the  legacy  in  Confederate  bonds,  and  delivered  them 
to  S.,  when  of  age,  in  settlement  of  the  legacy,  but  took  no  refunding 
bond  for  their  return.  S.  died  unmarried  and  without  heirs  of  his 
body,  and  insolvent. 
Held: 

1.  This  was  not  money  in  hands  of  executor  received  in  due  exercise 

of  his  trust,  within  the  meaning  of  the  act  authorizing  invest- 
ments in  Confederate  bonds;  and  the  executor  is  liable  to  the 
remaindermen  for  the  amount  of  the  legacy. 

2.  Executor  is  liable  to  the  remaindermen,  in  any  event,  for  failing  to 

take  from  S.  proper  security  for  the  return  of  the  fund  in  the 
event  of  his  dying  before  marriage  and  without  heirs  of  his  body 

3.  The  purchase  of  the  Confederate  bonds  by  the  executor  was   a 

devastavit,  and  receipt  of  the  life  tenant,  S.,  could  not  effect  the 
right  of  the  legatees  in  remainder.     Ferguson  v.  Epes,  Ex^or,  499. 

5.  Confederate  currency^ Case  at  bar, — In  1859,  suit  in  A.  county,  in  names 

of  widow  and  heirs  of  P.  B.,  all  of  whom,  during  the  war,  were  out- 
side Confederate  lines,  and  non-residents,  to  sell  house  and  lot 
descended  upon  them.  Sale  in  i860  to  R.  B.  confirmed.  F.,  adminis- 
trator of  P.  B.,  as  commissioner,  collected  nearly  the  entire  purchase 
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money  in  gold,  or  its  equivalent.  Under  decree  of  loth  June,  1863,  in 
that  suit,  to  which  he  was  no  party,  and  which  involved  no  settlement 
of  his  accounts  and  indebtedness,  without  notice  to  widow  and  heirs, 
F.  deposited  the  amount  of  the  purchase  money  in -Confederate  cur- 
rency with  the  general  receiver  of  the  court.  In  1873,  widow  and 
heirs  filed  bill,  treated  as  ancillary  to  original  suit,  and  as  petition  to 
rehear  decrees  therein,  to  hold  F.  and  the  property  liable  for  the  pur- 
chase money,  which  bill  the  circuit  court  sustained.    On  appeal  by  F. 

Held:  {Lacy,/.,  dissenting".) 

1.  The  deposit  of  the  Confederate  currency,  with  the  general  receiver, 

under  the  decree  of  June,  1863,  did  not  discharge  the  adminis- 
trator from  liability  for  the  payment  of  that  purchase  money. 

2.  It  was  his  duty  either  to  have  invested  that  money,  so  as  to  have  it 

forthcoming  when  distribution  could  be  made,  or  to  have  applied 
to  a  court  of  chancery,  by  appropriate  proceedings,  for  its  aid  and 
direction. 

3.  It  was  not  competent  for  the  court  below,  even  if  it  so  intended,  to 

authorize  the  administrator  to  relieve  himself  of  responsibility 
by  a  deposit  of  a  depreciated  and  depreciating  currency. 

4.  That  decree,  entered  without  notice  to  those  interested  in  the  fund, 

and  in  a  cause  wherein  the  administrator  was  no  party,  was  a  void 
decree,  and  may  be  so  treated  collaterally. 

5.  But  the  decree  being  interlocutory,  and  the  bill  being  considered  a 

petition  for  its  rehearing,  under  the  circumstances  it  was  proper 
to  rehear  it  and  set  it  aside.    J^u/^  v.  Brightwelly  742. 

6.  Commissions. — Administrator  neglects  to  settle  his  accounts,  and  to 

file  inventory,  appraisement,  and  account  of  sales,  yet  is  allowed  five 
per  cent,  commissions  on  receipts,  amounting  to  $23,059.21  January  ist, 
1855,  and  on  $31,896.71  January  ist,  1854 ; 
Held: 

Such  allowance  is  error,  for  which,  standing  alone,  the  decree  allow- 
ing same  would  be  reversed.     Frazier  v.  Frazier  <Sf  als.  775. 

7.  Investments  in  Confederate  bonds. — Administrator  is  responsible  for 

the  loss  where,  in  1863,  without  order  of  court,  or  of  judge  in  vacation, 
under  act  of  March  5th,  1863,  he  invested  decedent's  funds  in  Con- 
federate bonds,  especially  where  it  appears  that  such  funds  might 
have  been  applied  to  pay  debts  of  the  estate,  or  divided  among  those 
thereto  entitled. 

8.  It^ru— Payment  of  debt  to  himsetf —Scaling. — Where  administrator,  who 

is  creditor  of  the  estate,  himself  used  in  1863  funds  of  decedent,  and 
the  amount  so  used  was  charged  to  him  at  its  scaled  value ; 
Held: 

Claiming  as  creditor,  his  using  the  funds  was  payment  of  his  own 
debt,  and  it  was  error  to  scale  the  amount.    Idem. 


Digitized  by 


Google 


932  INDEX. 

PERSONAL  REPRESENTATIVES  (continued). 

9.  Idem — Surviving  partner— Advances^  Commissions — Interest— Case  at 

bar. — Administrator,  also  surviving  and  managing  partner  of  firm  of 
himself,  the  decedent  and  another,  out  of  the  firm  funds  for  a  series 
of  years,  advanced  large  sums  to  himself  as  administrator.  These 
annually  went  into  the  account  of  receipt*?,  which  exceeded  the  dis- 
bursements, and  he  received  commissions  thereon.  These  sums  also 
exceeded  decedent's  share  of  the  profits  of  the  business,  and  at  the 
year's  end,  the  excess  was  carried  back  into  the  firm  accounts,  and 
interest  was  charged  on  these  over-payments. 
Held: 

Neither  should  commissions  nor  interest  be  allowed  on  such  over- 
payments.   Idem. 

10.  The  credit  allowed  to  administrators,  &c.,  for  money  owing  from  them 
to  loyal  non-residents  during  the  late  war  and  paid  by  them  under 
compulsion  of  the  Confederate  sequestration  enactment,  rests  on  other 
and  higher  ground  than  such  enactment.  Newton  v.  Bushong^  22 
Gratt.  629,  contra  ;  Miller's  Adm'r  v.  Cook's  Adm'rs,  806. 

11.  Taxes  on  intestate's  /««(/.— Administrator,  being  party  to  suit  to  par- 
tition intestate's  land,  said  land  was  not  charged  for  taxation  on  land- 
book  until  after  decree  confirming  its  partition. 

Held: 

1.  Administrator  should  be  allowed  credit  for  payment  of  the  taxes 

accrued  before^  but  not  of  the  taxes  accrued  after  the  decree 
confirming  the  partition.  Code  1849,  page  189,  section  67,  (Code 
1873,  page  294,  section  32.) 

2.  This  case  distinguished  from  that  of  Simmons  v.  Lyle's  Adm'r^  (Sfc, 

32  Gratt.  752.    Dillard's  Adm'r  v.  Dillard  df  als.  820. 

12.  special  commissioners.— Where  in  suit  to  settle  estate  and  distribute 
same,  one,  who  is  already  the  administrator,  is  appointed  special  com- 
missioner to  collect  and  pay  over  the  several  sums  assessed  for  owelty 
of  partition,  that  one  cannot  be  held  liable  as  such  administrator  for 
default  in  the  duties  prescribed  for  him  as  such  special  commissioner. 
Idem, 

13.  Wills — Executors — Sureties— Liabilities — Case  at  bar. — L.  made  his 

will  in  1852.  He  devised  104  acres  to  his  son  S.,  at  |3,6oo,  whereof 
$1,500  was  advancement,  balance  payable  in  twelve  annual  payments ; 
and  103  acres  to  his  son  B.,  at  |3,8oo,  whereof  $1,500  was  advancement, 
balance  payable  in  thirteen  annual  payments.  Soon  after  he  put  devi- 
sees in  possession.  In  1855,  S.,  with  consent  of  L.,  conveyed  his  104 
acres  to  B.,  who  paid  him  for  same.  L.  had  previously  conveyed  land 
to  his  son  J.,  of  the  price  whereof  $1,500  was  advancement,  and  held 
J.'s  bonds  for  balance.  By  will  L.  directed  that  his  wife  have  $100  a 
year  out  of  the  money  payable  by  his  three  sons  on  said  lands.  Tes- 
tator also  directed  that  after  advancements  of  $1,500  to  each  of  his 
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five  children,  and  allowance  to  his  wife,  remainder,  including  back 
payments  on  land  devised  and  deeded,  and  proceeds  of  personalty- 
remaining,  to  be  equally  divided  between  his  five  children.  Testator 
further  directed  that,  if  S.  and  B.,  or  either,  be  unwilling  to  take  said 
land^  on  said  terms,  then  his  executor  should  sell  same.  L.  died  in 
1862.  S.,  who  had  been  appointed  executor,  qualified  as  such,  giving 
bond  with  D.  and  G.  as  sureties.  The  bond  had  been  destroyed.  S. 
proceeded  to  collect  and  disburse  estate,  including  back  payments 
from  B.  and  J.  In  1869,  A.,  husband  of  a  daughter  of  L.,  brought 
suit  to  construe  will  and  settle  estate.  All  the  heirs  and  the  sureties 
were  parties.  Decree  was  rendered  construing  will,  and  directing 
executor  to  retain  $1,666.66  during  widow's  lifetime,  in  order  to  raise 
her  annuity,  and  ratifying  executor's  receiving  payments  on  the  land. 
Widow  died  in  1877.  Then  executor  brought  suit  against  B.  and  his 
vendee,  R.,  for  $1,155,  balance  of  back  payments,  claiming  that  sum 
as  due  on  the  103  acres,  nothing  on  the  other  tract.  Commissioner 
reported  balance  due  as  $888,  for  which  a  decree  was  entered  against 
R.,  who  paid  the  money,  and  against  executor  and  his  sureties  for 
$1,034,  balance  of  the  $1,666.66  retained  to  raise  widow's  annuity, 
but  the  decree  was  set  aside  as  to  the  sureties.  P.,  a  fourth  son,  and 
others,  in  1880,  brought  suit  against  B.,  R.,  S.,  in  his  own  right  and 
as  executor,  and  his  sureties,  to  recover  amount  for  which  executor 
was  in  default.  In  1882  decree  was  entered  releasing  sureties,  and 
holding  that  the  balance  due  on  the  104  acres,  after  deducting  the  dis- 
tributive share  of  S.  therein,  was  $894,  and  that  same  was  a  charge, 
under  the  will  of  L.,  on  said  land.    From  this  decree  R.  appealed. 

Held: 

1.  Both  the  evidence  and  the  admissions  of  record  show  that  the  en- 

tire back  payments  on  both  the  103  and  the  104  acre  tracts,  had 
passed  into  the  executor's  hands. 

2.  If  the  evidence  and  the  admissions  of  record  did  not  show  this, 

yet  the  decrees  in  the  suits  to  which  the  executor,  his  sureties  and 
the  heirs  were  all  parties,  establish  the  liability  of  the  executor 
for  the  money,  and  the  question  must  be  regarded,  for  the  pur- 
poses of  this  case,  as  res  judicata. 

3.  Under  the  will  it  was  the  executor's  duty  to  collect  and  dispose  of 

the  money  due  on  the  lands,  according  to  its  provisions. 

4.  In  the  absence  of  evidence  directly  to  the  contrary,  it  must  be  pre- 

sumed that  the  oflficial  bond  of  the  executor  and  his  sureties  was 
in  the  usual  form,  with  a  condition  "for  the  faithful  discharge  by 
him  of  the  duties  of  his  trust." 

5.  As  the  law  aforetime  stood,  when  Jones  v.  Hobson,  2  Rand.  483, 

was  decided,  the  sureties  could  not  have  been  held  liable  for  the 
land  payments  collected  by  the  executor;  but  as  the  law  stood 
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when  the  bond  was  executed  (Code  1849,  ch.  131,  I  2),  and  stands 
now  (Code  1873,  ch.  127,  J  2),  the  sureties  are  liable  therefor ;  and 
should  not  have  been  released. 
6.  .The  104  acres  of  land  devised  by  L.  to  S.,  and  sold  by  S.  to  B.,  and 
by  B.  to  R.,  is  not  chargeable  in  the  hands  of  R.  with  the  money 
for  which  the  executor  is  in  default  to  the  heirs.  Reherd  and  aL 
V.  Long  and  als.  839. 

PETERSBURG  (CITY  OF). 

1.  Charter  of   Petersburg  confers  upon  the  hustings  court  of  that  city 

the  right  to  fill  vacancies  in  the  office  of  city  treasurer.  Johnson  v. 
Mann,  265. 

2.  Case  at  bar. — In  May,  1882,  C.  was  elected  treasurer  of  Petersburg,  for 

term  beginning  ist  July,  1882,  and  continuing  three  years;  when 
elected  C.  was  member  of  city  council,  his  term  not  expiring  till  ist 
July,  1884.  On  ist  July,  1882,  he  acted  as  councilman,  but  qualified 
and  entered  upon  the  duties  of  treasurer.  J.  the  incumbent  treasurer, 
claiming  that  he  was  entitled  to  hold  the  office  until  the  next  regular 
election,  and  petitioning  to  be  restored  thereto  by  mandamus: 
Held: 

1.  C.'s  failure  to  qualify  de/ore  the  commencement  of  his  term  vacated 

his  office,  and  the  judge  of  the  hustings  court  of  Petersburg  is 
entitled  to  fill  the  vacancy. 

2.  J.,  the  incumbent,  is  not  entitled  to.  hold  the  treasurership  until  the 

next  general  election,  but  only  until  his  successor  so  appointed 
shall  have  qualified.    Idem. 

3.  Legislature —  Vacancies. — The  general  assembly  has  declared  that  the 

failure  of  any  county,  corporation  or  district  officer  to  qualify  before  the 
commencement  of  his  term  of  office,  shall  create  a  vacancy  in  his  office. 
Code  187 J,  ch.  6,  sec.  22;  Acts  1874-5,  ^^-  ^5J.  ^^^^  9  >  Charter  of  Peters- 
burg, ch.  /,  sec.  6;  Acts  1874-5,  approved  March  nth,  1875.  It  has 
also  provided,  that  when  the  office  of  mayor  becomes  vacant,  the  com- 
mon council  shall  elect  a  qualified  person  to  fill  the  vacancy.  *  *  *  * 
Charter  0/  Petersburg,  ch.  2,  sec.  5.     Vaughan  \.  Johnson,  300. 

4.  Case  at  Bar. — A.  was  elected  mayor  of  P.  for  a  term  ending  ist  July, 

1882,  but  because  his  successor  failed  to  qualify  before  that  day,  held 
over.  On  February  ist,  1883,  J.  was  elected  by  the  common  council 
to  fill  the  vacancy  occasioned  by  said  failure  to  qualify,  and  qualified 
and  entered  upon  the  duties  of  the  office.  A.,  however,  refused  to 
recognize  J.  as  mayor.  To  test  the  question,  J.  arrested  V.  and  A, 
arrested  M.  Both  V.  and  M.  applied  to  this  court  for  writs  of  habeas 
corpus. 

Held  : 

I.  A.  was  entitled  to  hold  and  discharge  the  duties  of  mayor  until  the 
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common  council  elected  J.,  and  the  latter  qualified,  when  A.'s 
authority  as  mayor  ceased  and  J.*s  began. 

2.  M.  must  be  discharged  from  custody. 

3.  V.  must  be  remanded  to  custody.    Idem, 
Note.— Error  in  syllabus  in  use  of  V.  for  M.  and  vice  versa.    Idem,  300. 

POSSESSION  OF  STOLEN  GOODS. 

1.  Larceny.— 1\  is  well  settled  that  the  exclusive  possession  of  goods 

recently  stolen,  unaccompanied  by  a  reasonable  account  of  how  the 
possession  was  acquired,  creates  a  presumption  that  the  possessor  is 
a  thief,  and  is  sufficient  to  warrant  his  conviction  of  larceny.  Talia- 
ferro V.  ComHh,  411. 

2.  Burglary.— -ViMX,  it  has  never  been  decided  in  this  state  that  such  posses- 

sion is  even  prima  facie  evidence  of  guilt  in  cases  of  burglary  and 
house-breaking.  The  question  was  discussed,  but  not  decided  in 
Walker's  Case,  28  Gratt.  969.  The  contrary  is  laid  down  by  several 
authorities.    Idem. 

POST-NUPTIAL  SETTLEMENTS. 
Jus  disponendi. — Where,  under  deed  of  settlement,  wife  could  use  and 
dispose  of  only  the  annual  rents,  issues  and  profits,  and  by  and  with 
the  consent  and  concurrence  of  the  trustee  in  due  form,  alienate,  in 
order  to  reinvest  the  proceeds  of  the  corpus,  the  trustee  and  the  wife 
cannot  together  validly  enter  into  a  deed  of  trust  to  secure  loans  and 
advances,  which  result  in  absolute  alienation  of  the  corpus,  and  that 
too,  not  for  the  purpose  of  reinvestment,  as  contemplated  in  the  set- 
tlement. Bank  of  Greensboro  v.  Chambers  (Sf  als.,  30  Gratt.  202; 
Bailey  v.  Hill  <5f  als.  492. 

PRACTICE  AT  COMMON  LAW. 

1.  Continuance. — Every  motion  for  continuance  is  addressed  to    the 

sound  discretion  of  the  court,  under  all  the  circumstances  of  the  par- 
ticular case,  and  the  appellate  court,  in  supervising  the  action  of  the 
inferior  court  upon  such  motion,  will  never  reverse  the  judgment  on 
the  ground  of  the  refusal  to  grant  it,  unless  the  refusal  was  plainly 
erroneous.    Keesee,  Clark  <2f  als.  v.  Border  G.  Bank,  129. 

2.  Instructions. —  Case  at  bar.-\vi  1876,  the  B.  G.  W.  &  S.  Co.  executed  a 

trust  deed  securing  to  the  B.  G.  bank  a  note  made  by  the  company  for 
l4,ooo,  at  ninety  days,  for  money  loaned,  and  certain  advances  to  be 
made— the  bank  reserving  privilege  to  foreclose  the  deed  at  any  time 
within  the  ninety  days,  upon  the  failure  of  the  company  to  return  the 
advances  at  the  times  stated  in  the  deed.  The  bank  cashed  the  com- 
pany's checks  until  November,  1878,  when  the  company,  pressed  by 
the  bank  to  return  the  advances,  executed  its  note  for  $2,800,  with 
sureties.    This  note  was  discounted,  and  the  net  proceeds  applied  to 
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the  advances.  The  bank  continued  to  cash  the  company's  checks 
until  the  advances  amounted  to  12,278.99,  and  refused  to  cash  more. 
The  company  suspended,  indebted  to  the  bank  on  the  note  secured 
by  the  trust  deed,  13,500;  on  open  account,  for  advances,  12,278.99,  and 
the  |2,8oo  note.  The  trust  deed  was  foreclosed,  and  the  proceeds, 
I5.558.31,  applied  to  the  13,500  note,  and  the  open  account  for  the 
advances.  Suit  was  brought  on  the  $2,800  note.  Defendants  filed  a 
special  plea  that  the  $2,800  was  part  of  the  company's  indebtedness 
secured  by  the  trust  deed,  and  that  $1,827.31,  the  ratable  amount  said 
$2,800  and  interest  was  entitled  to  out  of  said  proceeds,  should  be 
allowed  as  a  set-off  to  the  plaintiff's  demand.  At  the  trial,  defendants 
asked  the  court  to  instruct  the  jury  as  follows,  viz:  "That  if,  from  the 
evidence,  the  jury  believe  that  the  original  note  of  which  the  note 
sued  on  is  a  renewal,  was  given  for  daily  balances,  which  daily  balances 
were  secured  in  the  deed  of  trust  to  W.  E.  Boisseau,  referred  to  in  the 
defendant's  plea,  and  that  said  original  note  was  given  with  the  agree- 
ment and  understanding  that  the  amount  for  which  said  original  note 
was  given  was  still  considered  as  secured  in  said  deeds,  then  they 
must  allow  the  set-off  claimed  by  the  defendants  in  their  special  plea, 
if  they  further  believe  that  this  amount  is  the  correct  amount  in  this 
cause;"  which  instruction  was  refused,  and  the  defendants  excepted. 
The  jury  found  for  plaintiff  the  amount  of  the  note,  and  there  was 
judgment  accordingly.    On  error: 

Held: 

1.  The  instruction  was  not  a  proper  one  under  the  facts  of  the  case. 

2.  But  conceding  it  to  have  been  proper,  the  plaintiff  was    clearly 

entitled  to  recover  upon  the  evidence  in  the  record,  and  therefore 
the  refusal  to  give  it,  is  not  a  ground  for  reversing  the  judgment. 
Idem. 

3.  Jurisdiction— County  courts  ^Official  bonds. — Remedy  by   motion  on 

bonds  of  sheriffs,  &c.,  under  section  5,  chapter  163,  Code  1873,  was  not 
taken  away  from  the  county  courts  by  section  9,  chapter  395  Acts 
1872-3,  and  was  in  force  in  1879.     Carr  (Sf  als.  v.  Meade  (Sf  a/s.  142. 

4.  Notice. — To  sustain  such  motion,  any  notice,  however  informal,  which 

informs  the  defendants  of  the  nature  and  object  of  the  motion,  is 
sufficient.    Idem. 

5.  Swi.vavvs— Returns — Amendments.— \{2iM\\\%  made   return  on  an  exe 

cution  and  on  that  return,  in  part,  a  decree  having  been  entered,  in 
subsequent  proceedings  against  him  and  his  sureties,  the  sheriff  will 
not  be  permitted  to  amend  his  return,  so  as  to  explain  it  away,  and 
enable  his  sureties  to  escape  liability  for  his  default.    Idem. 

6.  EvroENCE— /Wz//^. — The  record   in  proceedings  whereby  a  sheriff's 

liability — {e.  g.  on  his  return),  has  been  adjudicated,  is  admissible  as 
evidence  against  his  sureties;  and  is  prima  facie    proof  of  their 
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liability,  although  those  sureties  were  not  parties  to  that  record.    Idem, 

7.  Qu^RE. — Sheriff,  having  levied  an  execution,  goes  out  of  office  without 

selling  the  property.  May  not  his  successor  levy  a  junior  execution 
on  the  same  property  (without  prejudice  to  the  first  levy),-  sell  the 
property,  return  the  money  to  the  court,  and  have  it  settle  conflicting 
claims  and  distribute  the  proceeds?    Idem: 

8.  Case  at  Bar.— In  187 1,  on  the  entire  stock  of  goods  of  S.  B.,  a  retail 

storekeeper,  execution  of  F.,  R.  &  Co.  was  levied  by  W.  B.,  then 
sheriff.  Thereupon  came  claimants  for  the  goods  on  divers  pretexts, 
notably,  M.  and  C,  who  claimed  by  levy  thereon  by  former  sheriff, 
under  senior  executions.  Sale  was  made  by  W.  B.,  sheriflf,  who  then 
instituted  a  chancery  suit,  convening  F.,  R.  &  Co.,  M.  C.  and  the  other 
claimants,  and  had  an  account  of  liens  and  priorities.  In  1875  the 
court  decreed  that  sheriff,  W.  B.,  pay  out  of  proceeds  to  M.  and  to  C. 
their  respective  claims.  Sheriff,  W  B.,  squandered  the  money,  and 
became  insolvent.  In  1879  M.  and  C.  moved  the  county  court  of  L. 
wherein  sheriff,  W.  B.,  qualified,  for  judgment  against  him  and  his 
sureties  for  the  money  each  was  entitled  to.  Defendants  moved  to 
dismiss  for  want  of  jurisdiction,  and  to  quash  the  notice  for  want  of 
certainty,  and  to  amend  return  on,  the  execution — all  whereof  the 
county  court  overruled ;  but  on  motion  of  plaintiffs,  admitted  as  evi- 
dence the  chancery  record,  yet  on  the  merits  adjudged  for  defendants. 
On  error,  circuit  court  affirmed  the  overruling  of  defendants*  motions 
and  the  admitting  of  the  record  as  evidence,  but  reversed  the  judg- 
ment on  the  merits,  and  adjudged  to  M.  and  to  C.  the  sums  of  money 
each  was  entitled  to,  and  costs.  On  error  here ; 
Held: 

1.  The  county  court  of  L.  had  jurisdiction  to  hear  and  determine  the 

motions  of  M.  and  of  C.  for  judgments  on  the  official  bond  of  the 
sheriff  and  his  sureties. 

2.  The  notice  was  sufficient. 

3.  The  chancery  record  was  legal  evidence  against  the  sureties,  and 

prima  facie  proof  of  their  liability  for  the  default  of  their  prin- 
cipal. 

4.  Where  executions  of  different  dates  are  levied  on  a  stock  of  goods 

fluctuating  from  sales  and  purchases,  the  senior  execution  has 
preference  on  all  of  the  goods  in  the  stock  before  its  return  day, 
and  the  onus  probandi  is  on  the  junior  execution  Creditor,  to 
show  that  any  special  articles  came  into  the  stock  after  the  re- 
turn day.     Idem. 

9.  Instructions.— 'Y€i^%x?c^\\   Company  received    a    cipher    message    for 

transmission,  and  the  usual  charges  according  to  its  regulations,  and 
failed  altogether  to  transmit  it,  whereby  the  sender  lost  a  large  sum 
of  money,  and  brought  his  action  for  damages  against  the  company. 

Vol.  lxxvii — 118 
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PRACTICE  AT  COMMON  LAW  (continued). 

At  the  trial  the  defendant  asked  the  court  to  instruct  the  jury  that 
in  order  to  make  the  defendant  liable  for  more  than  nominal  dam- 
ages, they  must  believe  from  the  evidence  that  the  defendant  was  sub- 
stantially informed  of  the  meaning  of  the  message  and  of  the 
approximate  extent  of  the  plaintiff's  liability  to  loss  in  case  of  failure 
to  transmit  the  message  promptly  and  correctly.  Court  below  re- 
fused.   On  error  to  this  court, 

Held: 

The  instruction  was  improper  and  rightly  refused. 

10.  Erroneous  instruction — Right  verdict. — Court  below  gave  an  er- 
roneous instruction ;  but  if  from  the  whole  record  the  appellate  court 
sees  that  even  under  correct  instructions  a  different  verdict  could  not 
have  been  rightfully  found,  it  will  not  reverse  the  judgment  and  send 
the  cause  back  for  new  trial.     W.  U,  Telegraph  Co.  v.  Reynolds  Bros, 

173. 

11.  Demurrer  to  evidence^Joinder. — In  Virginia  either  party  may  demur 

to  the  evidence,  and  the  court  compel  a  joinder ;  but  the  court's 
action  is  subject  to  review.    Eubank" s  Ex' or  v.  Smithy  206. 

12.  Province  of  the  jury,— V^h^r^  the  case  is  plainly  against  the  de- 

murrant, or  where  there  is  doubt  as  to  the  facts  proved  by,  or  the 
proper  inferences  deducible  from  the  evidence,  the  court  should  always 
refuse  to  compel  a  joinder  in  the  demurrer;  for  to  do  so  would  be  to 
usurp  the  province  of  the  jury.     Idem. 

13.  Case  at  bar  is  one  where,  in  the  opinion  of  this  court,  there  was  suffi- 
cient doubt  as  to  the  facts  established  and  the  proper  inferences  to  be 
drawn,  to  make  it  improper  to  withdraw  the  case  from  the  considera- 
tion of  the  jury.    Idem. 

14.  Exceptions— Appellate  court.— Unless  by  record  it  appears  that  points 
decided  by  court  below  were  saved  before  jury  retired,  they  cannot 
be  reviewed  by  appellate  court.  But  bill  of  exceptions  may  be  pre- 
pared and  signed  at  any  time  during  the  term.    Powell  v.  Tarry ^  250. 

15.  Facts  proved— Evidence  certified.^V^h^n  evidence  conflicts,  court 
may  refuse  to  certify  facts  proved;  but  must  certify  the  evidence  on 
motion  of  any  suitor.    Idem. 

16.  Instructions — Appellate  court. — Unless  the  evidence  is  before  appellate 
court,  it  cannot  pass  on  instructions  given  or  refused.    Idem. 

17.  Judges — Official  laches. — Lack  of  time  or  lapse  of  memory  is  no  ex- 

cuse for  a  judge's  refusal  to  certify  the  evidence  on  the  trial  of  a  cause 
before  him,  or  to  perform  any  other  duty  imposed  on  him  by  law. 
Idem, 

18.  Mandamus — Appeal. — To  compel  judge  to  certify  evidence  mandam$is 
lies,  but  his  refusal  is  error  reviewable  in  appellate  court  on  complaint 
of  party  injured.  To  deny  certificate  of  evidence,  is  to  deny  suitor 
his  right  of  appeal.    Idem. 
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PRACTICE  AT  COMMON  LAW  (continued), 

19.  OvE.RKVL.B.ii— Grayson's  Case,  6  Gratt.  712^  on  one  /«;/«/.— Wherein 
the  court  said :  "  Where  the  evidence  is  contradictory,  the  court  which 
tries  the  case  cannot  be  required  to  state  in  a  bill  of  exceptions  either 
the  evidence  or  the  facts  proved  by  the  witnesses  respectively.  It  is 
enough  to  state  that  the  evidence  was  contradictory  '* ;  the  opinion 
was  mere  obiter  dictum,  and  is  not  sound  in  principle.     Idem. 

20.  Evidence— Declarations, — Written  or  oral  declarations  of  a  party  to  a 
suit,  relevant  to  the  issue,  and  against  his  interest,  are  admissible  as 
evidence  against  him.    Idem. 

21.  Scire  Facias.— The  mandate  of  the  statute  (Code  1873,  chapter  166, 
section  two,)  is,  that  process  from  any  court,  whether  original,  mesne» 
or  final,  except  a  summons  for  a  witness,  shall  be  returnable  within 
ninety  days  after  its  date.  This  embraces  a  writ  of  scire  facias  to 
award  execution  on  a  judgment;  and  if  such  writ  of  scire  facias  be 
on  its  face  not  returnable  within  that  period  it  is  void  Warren  v. 
Saunders,  27  Gratt.  259.    Lav  ell  &  for  don  v.  Mc  Curdy,  763. 

22.  IxyeM— Judgment  M^r^^«.— Judgment  on  a  writ  of  scire  facias,  return- 
able on  its  face  not  within  ninety  days,  can  only  be  treated  as  a  judg- 
ment rendered  without  service  of  process,  because  rendered  on  a 
void  process,  and  is  therefore  void.     Idem. 

23.  lun^— Idem— Award  of  execution,— Th^  utmost  extent  of  the  juris- 

diction in  the  court  upon  a  writ  of  scire  facias,  reciting  a  judgment 
for  money,  and  notifying  the  defendants  to  appear  and  show  why  the 
plaintiffs  should  not  have  an  execution  against  them  for  the  debt,  in- 
terest and  costs  of  said  judgment,  is  to  render  judgment  that  the 
plaintiffs  in  the  writ  of  scire  facias  have  execution  of  the  judgment 
in  the  writ  set  forth. 

24.  IjyR^— Idem— Idem— Lien, — Such  judgment  for  award  of  execution 

does  not  constitute  a  lien  on  real  estate.    Idem. 

25.  \jyEyi— Idem— Judgment  for  money, — A  judgment  on  such  writ  of 
scire  facias  (even  where  the  writ  is  valid  )ybr  money,  and  not  merely 
for  award  of  execution,  is  in  excess  of  the  jurisdiction  of  the  court» 
and  is  absolutely  void,  and  may  be  so  declared  either  in  a  direct  or 
a  collateral  proceeding.  See  IVade  v.  Hancock,  76  Virginia,  620. 
Idem, 

26.  Debt,— OhWgoT,  by  writing  obligatory  dated  October  4th,  1869,  binds 

himself  to  pay  obligee  in  monthly  instalments,  to  commence  from 

that  day,  $350  either  in  goods  at  regular  prices,  or  in  current  money ; 

and  at  the  times  the  amounts  are  payable,  neither  delivers  the  goods 

at  regular  prices,  nor  pays  the  money. 
Held: 

This  is  an  obligation  to  pay  money,  with  the  privilege  to  the  obligor 
to  discharge  the  money  obligation  by  the  delivery  of  the  goods 
at  regular  prices  in  equal  amount,  on  or  before  the  time  of  pay- 
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PRACTICE  AT  COMMON  LAW  (continued). 

ment;  and  the  obligor  failing  within  that  time  either  to  pay  the 
money  or  so  to  deliver  the  goods,  is  liable  to  an  action  of  debt 
thereon.  Crawford  v.  Daigh,  2  Va.  Ca.  521.  Minnick  v.  WU- 
liamSy  758. 

PRACTICE  IN  CHANCERY. 

1.  Building  associations — Parties. — Where  suit  is  brought  to  wind  up  the 

affairs  of  a  building  association  doing  business  under  the  laws  of  this 
state,  all  the  shareholders  should  be  made  parties.  If  any  have  been 
illegally  released,  their  liabilities  should  be  enforced.  Cason  v.  Seld- 
ner  <3f  als.  293. 

2.  Building  Associations— 5'Artr<?^i?/^<!r  -Borrower. — When  shareholder 

has  his  shares  redeemed,  the  terms  of  his  contract  is  evidenced  by  his 
bond,  and  his  trust  deed  given  to  secure  his  bond,  and  cannot  be 
varied.  If  those  terms  be  to  pay  monthly  instalments  and  interest  on 
the  sum  borrowed,  and  he  is  not  in  default,  he  cannot  be  required  to 
pay  a  sum  in  solido.    Idem. 

3.  It>^}a— Monthly  payments— Dissolution.— Such  instalments  must  be  paid 

as  stipulated,  until  the  accumulated  fund  suffices  to  pay  the  sum  agreed 
on  under  the  articles,  on  each  of  the  unredeemed  shares,  when  the 
association  ceases  to  exist,  unless  sooner  dissolved  by  a  vote  of  the 
shareholders.    Idem. 

4.  \vi¥M—Shareholder— Borrower — Obligation. — The  sum  advanced  share- 

holder is  no  part  of  his  debt.     His  obligation  is  to  pay  in  lieu  of  the 
sum  advanced,  the  monthly  instalments  as  he  contracted,  and  no 
more.    Idem. 
PREvSUMPTION. 

1.  If  several  grounds  are  apparent  from  the  record,  whereon  the  court 

might  have  acted,  it  is  presumed  to  have  acted  on  that  ground  which 
gave  it  jurisdiction,  and  not  upon  the  others.  Woodhouse  v.  Fillbates 
dr*  als.  317. 

2.  Loss  of  records.— 'Wix^  presumption  is  especially  applicable  when  from 

loss  of  any  part  of  the  record  it  is  difficult  to  ascertain  the  ground 
whereon  jurisdiction  was  taken  in  the  particular  case,  and  there  is 
danger  of  injustice.    Idem. 
PRINCIPAL  AND  ACCESSORY. 
Any  evidence  is  admissible  which  tends  to  show  the  relations  of  the  prin- 
cipal with  the  alleged  accessory.     Oliver  v.  Com'th^  590. 

PRINCIPAL-SURETY. 

1.  It  is  well  settled  that  a  court  of  equity  will  not  sell  the  realty  of  a  surety 

until  that  of  the  principal  has  been  exhausted.  Mtise  v.  Frieden- 
waldy  57. 

2.  S\}KwnK^-' Reasonable  time— Due  diligence — Case  at  bar. — In  1852,  W. 

held  bond  of  F.,  principal,  and  S.  V.  and  P.,  sureties.    March  4th,  1868, 
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PRINCIPAL- SURETY  {conHnued). 

(under  Code  of  1873,  chapter  143,  sections  four  and  five),  Y.*s  admin- 
istrator, H.,  by  notice  in  writing,  required  W.  to  sue  on  the  bond.  W. 
sued  May  14th,  1868,  all  the  obligors  except  Y.  F.  and  S.  accepted 
service  of  writ.  As  to  them,  by  consent,  the  suit  was  that  day  placed 
on  the  office  judgment  docket  and  they  pleaded.  Of  this  H.  was  in- 
formed, and  also  that  the  proper  credits  would  be  given  and  acquiesced, 
and  suffered  in  September,  1868,  in  his  county  judgment  to  go  on  the 
bond  against  him  by  default.  Against  F.  and  S.,  in  October,  1868,  in 
their  county,  judgment  went,  and  executions  were  issued,  but  were 
restrained  by  the  extention  of  the  stay  law  through  1869  by  the  mili- 
tary commandant.  In  February,  1868,  P.  had  under  the  act  of  April 
25th,  1867,  compromised  with  VV.  in  full  of  one-third  of  the  "bond, 
which  was  endorsed  thereon.  Suit,  however,  was  brought  against 
him  in  August,  1868.  At  September  rules,  1868,  he  plead  his  release, 
and  the  suit  was  dismissed.  S.,  May  13th,  1868,  conveyed  all  his 
property  to  secure  ratably  all  his  debts.  Another  execution  was 
issued  against  F.  October,  1870,  and  returned  "  No  effects."  In  August, 
1871,  an  execution  was  issued  against  H.  as  administrator  of  Y.,  who 
got  an  injunction.  It  was  dissolved  in  1880,  and  a  decree  entered  for 
the  amount  due  on  the  judgment.    On  appeal  to  this  court ; 

Held: 

1.  The  act  of  a.ssembly  (Code  1873,  chapter  141,  section  fourteen,) 

under  which  P.  compromised  his  liability  on  the  bond  and  was 
released,  was  not  unconstitutional  as  to  that  bond. 

2.  But  by  the  very  terms  of  that  act  (section  sixteen)  such  release  of 

P.  cannot  affect  or  impair  the  right  of  any  other  surety  who  may 
have  been  required  to  pay  more  of  that  bond  than  was  so  released 
to  call  on  P.  for  contribution. 

3.  The  circumstances  do  not  show  that  the  suit  was  not  instituted 

within  a  reasonable  time  after  the  requisition,  nor  that  it  was 
not  prosecuted  with  due  diligence  to  judgment  and  by  execution, 
nor  that  Y.'s  administrator  is  entitled  to  the  aid  of  equity  to  enable 
him  to  avail  himself  of  defences  (if  any)  which  he  might  have 
made,  but  did  not  make  at  law. 

4.  The  property  conveyed  in  trust  by  S.  is  also  liable,  under  the  terms 

of  the  deed,  to  contribution  to  his  co-sureties  on  the  bond. 
YuilU's  Adm'r  v.  Wimbish's  Adm'r,  308. 
3.  Sheriff — Adtninistrator—SureHes — Case  at  ^ar.— Decedent's  estate, 
embracing  a  slave,  was,  in  1853,  committed  to  sheriff  H.  for  adminis- 
tration. In  1858,  when  H.  had  ceased  to  be  sheriff,  and  no  debts  were 
unpaid,  and  he  had  turned  over  the  slave  to  the  widow ;  under  an 
order  of  the  county  court,  H.  sold  the  slave,  but  failed  to  account  for 
proceeds.  Distributees  sued  H.  therefor,  and  subsequently  amended 
their  bill  so  as  to  charge  his  sureties  as  sheriff.  The  county  records  had 
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been  mostly  destroyed.    The  bond  for  i852-*54,  after  diligent  search, 
could  not  be  found.  The  secondary  evidence  that  the  defendants  were 
the  sureties  on  that  bond,  was  vague  and  uncertain     On  appeal ; 
Held: 

If  the  defendants,  who  are  charged  as  sureties  for  H.  as  sheriff  for 
the  year  1853,  had  been  clearly  proved  to  have  been  such,  yet 
the  order  of  the  county  court  under  which,  in  1858,  the  slave  was 
sold  by  H.,  must  be  regarded  as  a  valid  order,  and  its  effect  was 
to  take  the  slave  out  of  the  hands  of  H.  as  such  administrator, 
and  place  him  in  his  hands  as  commissioner  of  the  court.    The 
sureties  of  the  administrator  were  thereby  as  completely    dis- 
charged from  liability  as  they  would  have  been  had  the  adminis- 
trator   and    the  commissioner  been   different    persons,  and  the 
former  had  delivered  the  slave  to  the  latter  under  the  order  of  the 
court.    Ode//  v.  How/e,  361 . 
4.  Sureties.— As  the  law  aforetime  stood,  when  Jones  v.  Hobson,  2  Rand. 
483,  was  decided,  the  sureties  could  not  have  been  held  liable  for  the 
land  payments  collected  by  the  executor ;  but  as  the  law  stood  when 
the  bond  was  executed  (Code  1849,  ch.  131,  \  2),  and  stands  now  (Code 
1873,  ch.  127,  \  2),  the  sureties  are  liable  therefor;  and  should  not  have 
been  released.    Reherd  and  al,  v.  Long  and  als.  839. 

PROHIBITION. 

1.  Where,  under  pretext  of  acquiescence  of  parties,  the  justice  has  ex- 

tended his  jurisdiction  beyond  that  fixed  by  law,  he  has  uniformly 
been  checked  by  writ  of  prohibition.    James  v.  Stokes  and  als.  225, 

2.  Circuit  Coxjkt— County  Judge. —PiS  the  law  makes  it  the  duty  of  the 

county  court  judge  to  fill  the  vacancy  in  the  sheriffelty,  the  circuit 
court  has  no  authority  to  issue  a  writ  of  prohibition  to  restrain  this 
exercise  of  his  jurisdiction.  If  he  exercises  it  erroneously,  the 
remedy  is  by  appeal.  Prohibition  lies  only  in  case  of  trandscending 
jurisdiction.  This  court  has  ever  discouraged  the  employment  of  a 
writ  of  prohibition  as  a  process  to  correct  the  errors  of  inferior  tri- 
bunals, and  thus  usurp  the  functions  of  the  writ  of  error. — Shelly 
Judge y  V.  Cousins  and  als.  228. 

PROSFXUTING  ATTORNEY. 

I.  Exception. — Where  in  such  case  accused  does  not  testify,  it  is  improper 
for  prosecuting  attorney  to  comment  on  that  fact.  But  if  exception  is 
not  taken  thereto  till  after  verdict,  it  is  too  late,  unless  under  all  the 
circumstances,  the  court  can  see  that  a  proper  verdict  has  been  ren- 
dered and  the  accused  not  injured  by  the  comment.  Price  v.  Com- 
nwnwea/th^  393. 

PURCHASERS. 
I.  The  ground  whereon  purchaser  of  mortgaged  premises,  having  pur- 
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chased  subject  to  a  mortgage  for  which  his  grantor  was  liable,  and 
assumed  payment  as  part  of  the  price,  is  held  personally  liable  to  the 
creditor  in  suit  to  foreclose,  is  that  inUr  sese,  purchaser  becomes 
principal  in  the  debt  which  has  been  credited  on  the  price,  and  grantor 
is  merely  surety;  the  creditor,  being  entitled  by  subrogation  to  all 
the  securities  held  by  his  debtor,  is  allowed  the  benefit  of  the  agree- 
ment of  the  purchaser.     Osborne  v.  Cabell^  462. 

2.  No  right  of  action — Equities. — In  such  case,  creditor  acquires  no  right 

of  action  against  purchaser,  but  only  the  right  to  be  subrogated  to  the 
rights  of  the  debtor,  subject  to  all  equities  between  the  purchaser  and 
his  immediate  grantor.    Idem. 

3.  Joint  Purchasers — Conveyance  to  one — Resulting  trust. — Where  two 

persons  jointly  purchase  land  under  parol  contract,  one  of  them  can- 
not take  a  conveyance  thereof  to  himself,  and  thereby  defeat  the 
rights  of  his  co-purchaser,  on  the  plea  that  the  contract  between  them 
and  their  vendor  was  not  in  writing.  The  grantee  holds  the  legal  tide 
in  trust  for  the  benefit  of  himself  and  his  co-purchaser.  Brown  v. 
Brown  y  619. 

4.  \Di£.yi— Idem— Idem— Case  at  bar.— -In  1863,  J.  B.,  Sr.,  conveyed  to  G.  a 

tract  of  land,  reserving  ore  bank,  &c.  In  1866,  he  sold,  but  did  not 
convey,  to  his  sons,  J.  B.,  Jr.,  and  A.  B.,  an  adjoining  tract,  called 
"  Furnace,"  and  the  ore  bank,  &c.  In  1869,  he  conveyed  to  his  sons 
jointly,  "  Furnace,"  but  by  oversight,  did  not  include  the  ore  bank, 
&c.  These  joint  purchasers  continued  in  joint  possession  of  all  this 
property— A.  B.  admitting  the  joint  interest  of  J.  B.,  Jr.,  until  after  their 
father's  death  in  1880,  when  A.  B.  having  obtained  a  deed  therefor  in 
1872,  from  their  father,  claimed  to  be  the  sole  owner.  Of  this  deed 
J.  B.,  Jr.,  had  no  notice  till  after  his  father's  death.  A.  B.  sold  the  ore 
bank,  &c.  to  G.,  who  sold  same  to  P.,  who  took  posse.ssion  and  pro- 
ceeded to  work  it. 
Held: 

1.  The  statute  of  frauds  does  not  apply  to  this  case. 

2.  If  it  did,  there  was  sufficient  part  performance  to  take  the  case  out 

of  that  statute. 

3.  A.  B.  holds  the  legal  title  in  trust  for  the  benefit  of  himself  and 

J.  B.,  Jr.   Idem. 

5.  Purchasers  for  value  without  notice— Priorities  —Docketing  judgments. 

But  by  Code  1873,  ch.  182,  J  8,  no  judgment  is  a  lien  on  real  estate  as 
against  purchasers  thereof  for  a  valuable  consideration  without  notice, 
unless  it  be  docketed  in  the  mode  and  within  the  time  prescribed.  If 
docketed,  the  judgment,  if  prior  in  time,  hath  priority  over  such  pur- 
chaser.    Gumee  v.  Johnson  &  als.  712. 

6.  To  docket  his  judgment  is  creditor's  privilege,  not  his  duty.    If  he  fails 
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to  docket  it,  he  may  lose  his  lien  on  the  real  estate  aliened -to  a  pur- 
chaser for  value  without  notice.    Idem. 
For  case  illustrative,  see  Idem. 

QUO  WARRANTO. 
Office^ Injunc/ton. — Where  title  to  office  is  the  point  in  controversy,  the 
remedy  is  not  by  injunction,  but  at  law,  by  information  in  the  nature 
of  guo  warranto.    Kilpatrick  v.  Smithy  347. 

RAILROADS. 

1.  Constitution— G?«»/i>5—7'a;ra//<7«.— County  authorities  are  not  au- 

thorized by  the  constitution  of  this  state,  independent  of  the  action 
of  the  legislature,  to  assess  railroad  or  other  property  for  taxation  and 
county  levies  upon  it.    B.  &  O.  R.  R.  Co.  v.  Koontz^  698. 

2.  \jB.QV&\.Ki\5FiF— Counties— Taxation.— ^y  Acts    1879-80,  chapter   106, 

section  i,  the  legislature,  for  the  first  time,  empowered  the  supervisors 
to  levy  a  tax  on  the  real  estate  of  railroad  companies,  whose  roads 
pass  through  their  county,  prescribing  that  such  tax  should  be  equal 
to  the  tax  imposed  upon  other  property  for  county  and  school  pur- 
poses, and  based  upon  the  assessment  per  mile  of  the  same  property 
made  by  the  state  for  its  purposes.     Idem. 

3.  State  Assessment— G7««/)'  levy— Ultra  mres.— For  the  purposes  of 

state  taxation  for  1881,  no  assessment  was  made  on  railroads  until 
September  28th,  i88r,  when  the  railroads  in  the  county  of  S.  were 
assessed  by  the  board  of  public  works  at  |r5,ooo  per  mile.  Conse- 
quently the  assessment  at  l5,ooo  per  mile  of  those  railroads,  made 
July  25th,  1881,  by  the  supervisors  of  that  county,  and  the  levy  of  taxes 
thereon  for  that  year,  was  ultra  vires  and  void.    Idem. 

4.  Idem — Idem — Subsequent  assessment  and  levy. — But  the  assessment 

made  April  17th,  1882,  by  the  supervisors  of  S.  county,  of  the  rail- 
roads therein,  at  1 15,000  per  mile,  and  the  levy  of  taxes  thereon  for 
1881,  was  made  in  pursuance  of  law,  and  was  valid.     Idem. 

5.  Board  of  Supervisors— ►5^^«a/  meetings. ^ Acts  i878-'9,  chapter  56, 

section  4,  provides  for  special  meetings  of  the  board ;  and  chapter  58, 
section  6,  directs  the  board  at  the  meeting  in  July  of  each  year,  or  as 
soon  thereafter  as  practicable,  to  order  a  levy  upon  all  property 
assessed  with  state  taxes  within  the  county.    Idem. 

REFUNDING  BONDS. 
I.  F.XF.c\5TOKS— Legacy^ Investment— Life  tenant— Case  at  dan— Execu- 
tor fully  administers  testator's  estate,  and  in  i860,  had  funds  to  pay  tiie 
legacies,  one  being  of  |2,ooo,  to  S.,  an  infant,  remainder  to  C,  in  event 
S.  died  before  marriage  and  without  heirs  of  his  body.  From  i860 
till  S.  was  of  age,  there  was  no  one  authorized  to  receive  it.  In  1863, 
executor  by  an  ex  parte  order  of  court,  invested  the  amount  of  the 
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REFUNDING  BONDS  {continued). 

legacy  in  Confederate  bonds,  and  delivered  them  to  S.,  when  of  age, 
in  settlement  of  the  legacy,  but  took  no  refunding  bond  for  their  re- 
turn.   S.  died  unmarried  and  without  heirs  of  his  body,  and  insolvent. 

Held  : 

1.  This  was  not  money  in  hands  of  executor  received  in  due  exercise 

of  his  trust,  within  the  meaning  of  the  act  authorizing  investments 
in  Confederate  bonds ;  and  the  executor  is  liable  to  the  remain- 
dermen for  the  amount  of  the  legacy. 

2.  Executor  is  liable  to  the  remaindermen,  in  any  event,  for  failing 

to  take  from  S.  proper  security  for  the  return  of  the  fund  in 
the  event  of  his  dying  before  marriage  and  without  heirs  of  his 
body. 

3.  The  purchase  of  the  Confederate  bonds  by  the  executor  was  a 

devastavit^  and  receipt  of  the  life  tenant  S.,  could  not  effect  the 
right  of  the  legatees  in  remainder.  Ferguson  v.  Epes,  Ex' or, 
and  als,  499. 

REGISTRY. 
Vendor  and  Vendee— Z?^^</  as' escrow^ Equitable  title^Case  at  bar, — 
Circuit  court  of  N.  directs  W.,  trustee  for  his  wife,  to  buy,  subject  to 
its  approval  at  price  not  exceeding  J6,ooo,  payable  out  of  her  funds  in 
its  hands,  a  home  for  her.  In  1873,  trustee  contracts  by  writing  with 
H.  for  240  acres  in  A.  at  |i2,ooo,  subject  to  court's  approval.  In 
March,  1874,  trustee  reports  contract  with  H. ;  but  court  is  told  that 
only  100  acres  thereof  at  $6,000— cash  $2,500,  balance  in  three  annual 
payments — is  to  be  paid  for  out  of  her  funds.  H.'s  conveyance  of  the 
100  acres  to  trustee  is  filed  as  escrow  until  cash  payment  made. 
Court  confirms  report  quoad  the  100  acres,  and  "  the  deed  as  escrow, 
until  cash  payment  made  and  recorded,"  and  provides  for  paying  not 
only  the  cash,  but  the  other  payments.  On  6th  November,  1874,  all 
the  purchase  money,  except  $419.59,  is  paid,  and  during  that  year  that 
balance  is  paid.  Deed  is  recorded  April  13,  1876.  Written  contract 
never  was.  T.*s  administrator  and  others  got  judgments  against  H. 
15th  March,  1876,  which  were  docketed  two  days  later.  In  suit  to 
subject  the  100  acres  to  those  judgments — 

Held: 

1.  This  is  not  a  case  coming  within  the  operation  of  the  statute 

requiring  the  registry  of  titles.  The  purchase  being  directed  by 
the  court  of  N.,  and  conditional  upon  its  approval,  was  not  the 
purchase  of  the  trustee,  but  of  the  court  itself,  and  there  was  no 
purchase  until  that  approval  was  given. 

2.  If  it  did  come  within  the  operation  of  that  statute,  there  was  no 

contract  in  writing  between  W.  and  H.  for  the  purchase  of  the  100 
acres,  which  could  have  been  placed  on  record,  the  failure  to 
register  which  rendered  said  land  liable  to  said  judgments. 
Vol.  Lxxvn — 119 
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REGISTRY  (continued). 

3.  The  deed  delivered  as  an  escrow  in  the  proceedings  of  a  court  of 

equity,  administering  trust  funds,  is  not  within  the  intendment  of 
that  statute.    Briscoe  v.  Ashhy  and  als.,  24  Gratt.  469,  approved. 

4.  That  deed,  so  delivered  as  an  escrow^  could  not  have  been  placed 

on  record  until  W.  had  become  entitled  to  it  by  paying  the  cash 
payment  on  6th  November,  1874,  when  all  the  purchase  money, 
except  $419.59,  was  paid. 

5.  But  as  that  balance  was  paid,  and  trustee  held  possession  of  the 

100  acres  under  a  parol  contract  and  equitable  title,  before  T.*s 
administrator  and  others  got  their  judgments  against  H.,  that 
land  is  wholly  exempt  from  the  lien  thereof.  Floyd  v.  Harding, 
28  Gratt.  401,  approved.     Trout's  Adrn'r  v.  Warwick,  731. 

REPEAL  BY  IMPLICATION. 
Statutes. — The  law  does  not  favor  repeal  by  implication,  unless  the  re 
pugnance  is  quite  plain,  and  then  only  to  the  extent  of  the  repug- 
nance.   Hollidayy  Judge,  v.  Auditory  425. 

REIMBURSEMENT. 
Though  the  profit  belongs  to  the  cestui  que  trust,  yet  the  fiduciary  is 
entitled  to  be  reimbursed  the  amount  he  has  expended,  with  interest. 
Baugh  v.  Walker,  99. 

RENTS  AND  PROFITS. 

1.  Judicial  Sales.— Before  sale  of  realty  can  be  decreed  to  pay  judgment 

liens,  the  court  must  in  some  way,  be  convinced  that  the  rents  and 
profits  will  not  in  five  years  satisfy  those  liens.  When  the  insufficiency 
is  alleged  and  not  denied,  there  need  be  no  enquiry ;  but  where  not 
alleged,  or  if  alleged,  the  allegation  is  denied,  there  must  be  enquiry 
before  a  sale  can  be  decreed.  Ewart  v.  Saunders,  25  Grattan,  203, 
and  Morton  v.  Bond,  28  Grattan,  815,  approved.  Muse  v.  Frieden- 
wald,  57. 

2.  Fiduciaries. — Guardian  de  facto— Q\XAxd\2x\  de  facto  is  liable  to  his 

wards  for  rents  and  profits  received  by  him  during  his  possession  of 
the  corpus  of  their  estate.    Peale  v.  Thurmond,  753. 

3.  iTiKU— Idem— Father^ Advancements. ^YMi^r  acting  as  such  guardian 

and  liable  for  such  rents  and  profits,  is  entitled  to  set-off  against  same, 
the  amount  advanced  his  female  ward's  husband  to  assist  him  in 
business;  and  it  is  inequitable  to  settle  on  the  wife  the  whole  she  is 
entitled  to,  without  deducting  the  amount  so  advanced.    Idem. 

RESIGNATION. 
Sheriff's  resignation  of  the  second  office,  after  by  its  acceptance  he  has 
vacated  the  first,  cannot  restore  him,  nor  otherwise  affect  the  first. 
Shell,  Judge,  v.  Coi4sins,  328. 
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RES  JUDICATA. 

1.  Parties  and  privies. — ^The  judgment,  however  erroneous,  of  a  court  of 

record  having  jurisdiction  of  the  cause  and  of  the  parties,  is  binding 
and  conclusive  upon  parties  and  privies  in  every  other  court,  until  it 
is  regularly  reversed  by  some  court  having  jurisdiction  for  that  pur- 
pose, and  can  be  questioned  in  no  collateral  way.  Howison\.  Weeden^ 
704. 

2.  Case  at  bar, — N.  was  elected  judge  of  P.  W.  county  for  six  years,  com- 

mencing ist  January,  1874.  He  died  loth  March,  1878.  W.  was  elected 
13th  March,  1878,  to  fill  the  judgeship  wade  vacant  by  N.'s  death.  H. 
was  elected  21st  January,  1880,  to  that  judgeship  for  six  years,  com- 
mencing I  St  January,  1880.  W.  and  H.  each  essayed  to  exercise  the 
functions  of  the  office.  Former  arrested  W.  G.  H.  for  contempt ;  lat- 
ter arrested  E.  E.  M.  for  contempt.  Both  applied  to  this  court  for 
writs  of  habeas  corpus.  The  real  controversy  was  between  W.  and  H. 
for  the  judgeship.  This  court  decided  that  W.  was  elected,  and  was 
entitled  to  hold  that  judgeship  for  the  full  term  of  six  years  from  the 
loth  March,  1878.  See  ex  parte  Meredith  and  ex  parte  Harrison,  33 
Gratt.  119.  Before  the  expiration  of  that  term,  H.  filed  his  petition  to 
this  court  for  a  mandamus  to  compel  W.  to  surrender  to  him  the  said 
judgeship. 
Held: 

If  not  actual  parties  to  the  controversy  decided  by  this  court  in  ex 
parte  Meredith  and  ex  parte  Harrison,  supra,  W.  and  H.  were 
privies  thereto,  and  however  erroneous,  that  decision  not  having 
been  reversed,  is  binding  and  conclusive  on  them,  and  cannot  be 
collaterally  assailed.    The  mandamus  must  be  denied.    Idem. 

RESULTING  TRUST. 

1.  Joint  Purchasers— G^wt/O'^w^^  to  ^«^.— Where  two  persons  jointly 

purchase  land  under  parol  contract,  one  of  them  cannot  take  a  con- 
veyance thereof  to  himself,  and  thereby  defeat  the  rights  of  his  co- 
purchaser,  on  the  plea  that  the  contract  between  them  and  their  vendor 
was  not  in  writing.  The  grantee  holds  the  legal  title  in  trust  for  the 
benefit  of  himself  and  his  co-purchaser.    Brown  v.  Brown,  619. 

2.  For  case  illustrative,  see  Idem. 

REVIEW  OF  CASES. 
On  liquor  licenses. — Ex  parte  Yeager,  11  Gratt.  655,  was  founded  on 
the  law  of  1849,  which  gave  county  courts  arbitrary  discretion  as 
to  liquor  licenses;  French  v.  Noel,  22  Gratt.  454,  on  law  of  1870, 
was  based  on  the  same  ground ;  Leighton  v.  Maury,  76  Va.  865,  on 
the  law  of  1880,  construing  that  law  as  giving  those  courts  a  legal 
discretion  reviewable  upon  appeal  or  error  upon  petition  of  either 
applicant  or  contestant;  Ailstock  v.  Page,  ante  page  386,  on  law  of 
1880,  amended  by  act  of  March  6,  1882,  overrules  Leighton  v.  Maury, 
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REVIEW  OF  CASES  (continued), 

so  far  as  latter  allows  right  of  appeal  or  error  to  the  contestant^  but 
decides  nothing  concerning  the  applicant.  Ailstock  v.  Page  and  ats.^ 
explained  and  approved.    Ex-  parte  Lester^  663. 

RICHMOND  CITY  CIRCUIT  COURT. 

1.  Jurisdiction. — This  court  has  chancery  jurisdiction  only  in  cases  where 

it  may  be  necessary  or  proper  to  make  certain  enumerated  officers 
or  corporations  defendants.  The  commissioner  of  agriculture  is  not 
one  of  these.    Blanton,  Com'r,  v.  S.  F.  Co.,  335. 

2.  Joint  .Suit. — Such  suit  may  be  brought  by  two  or  more  of  a  class,  for 

benefit  of  all  similarly  affected.  Bu/t  v.  /^ead,  13  Gratt.  86.  By  some 
decisions  in  other  states  such  joint  suit  must  be  brought  by  such  per- 
sons to  avoid  multiplicity  of  suits  in  irreparable  damage.  Mc Clung 
V.  Livesay,  7  West  Va.  329.     Idem. 

SALES. 

1.  Postponement  of  delivery — Breach — Damages.— \^\i^x^  delivery  is  post- 

poned at  buyer's  request,  and  then  breach  occurs,  this  postpones  date 
of  breach  in  reference  to  the  time  at  which  damages  therefor  shall  be 
fixed.    Smith  v.  Snyder,  432. 

2.  Delivery  on  event— Non-delivery  before  event— Case  at  bar. — In  Sep- 

tember, 1879,  J-  sold  A.  old  iron  rails  to  be  delivered  immediately 
after  delivery  thereof  to  J.  by  York  River  Railroad  Company  at  Rich- 
mond dock,  at  I28  a  ton.  Company  failed  to  make  complete  delivery 
as  soon  as  was  expected,  but  made  partial  deliveries  during  several 
months,  and  the  rails  so  delivered  were,  as  fast  as  delivered,  turned 
over  to  A.,  who,  though  constantly  complaining  of  the  delay,  and  told 
he  might  drop  the  contract,  by  J.,  by  whom  no  indulgence  was  ever 
asked  of  A.,  accepted  same.  Iron  was  rapidly  rising  in  price.  A.  con- 
tinued to  urge  the  delivery  and  J.  to  promise  to  deliver  as  fast  as  the 
company  delivered  to  him,  and  to  press  the  company  to  deliver.  On 
19th  January,  1880,  only  a  few  days  after  J.*s  last  deliver>%  A.  demanded 
immediate  delivery  of  the  residue,  one  hundred  and  ten  tons,  on 
threat  to  buy  in  open  market  and  charge  difference  to  }.  On  5th  Feb- 
ruary, 1880,  A.  declared  the  contract  at  an  end,  bought  one  hundred 
and  ten  tons  of  old  iron  rails  in  market,  at  $44  per  ton,  presented  his 
account  for  difference  between  that  and  the  contract  price  to  J.,  who 
refused  to  pay  it.  On  20th  February,  1880,  }.  received  several  car 
loads  more  of  rails  from  the  company,  and  offered  same  to  A.,  who 
refused  to  accept  them.  Afterwards  A.  sued  J.  and  recovered  judg- 
ment for  1^1,750.79  and  costs.  At  trial  several  instructions  were  asked 
for  by  each  party.  All  were  refused  and  others  given.  For  those 
asked  for  by  defendant  and  refused,  and  those  given  by  the  court, 
see  opinion.  Of  the  former  the  first  is  as  follows,  viz :  "First.  The 
court  instructs  the  jury  that  if  they  believe  that  the  contract  between 
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SALES  {continued). 

the  parties  was  that  defendant  was  to  deliver  to  plaintiff  one  hundred 
and  fifty  tons  of  iron  as  soon  as  he  could  get  it  from  the  York  River 
Railroad  Company,  and  was  to  receive  $28  per  ton  therefor,  and  that 
he  did  offer  to  deliver  to  plaintiff  so  much  of  said  iron  as  he  received 
from  the  company,  and  as  soon  as  he  so  received  it,  and  that  plaintiff, 
after  accepting  part  of  said  iron,  refused  to  receive  any  more,  then 
they  are  to  find  for  defendant.'*  The  second  is  substantially  the 
same. 

Held: 

1.  The  first  and  second  instructions  asked  for  by  the  defendant,  cor- 

rectly propound  the  law,  and  are  founded  on  evidence  which  was 
before  the  jury,  and  which  tended  to  prove  the  case  therein  sup- 
posed, and  should  have  been  given. 

2.  It  is  unnecessary  to  notice  the  other  instructions  asked  for  by  the 

defendant. 

3.  The  instructions  given  by  the  court  are,  in  the  abstract,  correct, 

but  are  predicated  upon  evidence  not  before  the  jury,  and  tended 
to  mislead  and  confuse  them.    Idem. 

3.  Contract  of  hazard— Sale  in  gross— Mistake.— K  sale  in  gross,  quoad 

thing  sold,  means  a  sale  without  regard  to  quantity,  and  is  in  that 
sense  a  "  contract  of  hazard."  In  such  case  there  is  no  ground  for 
relief.  The  mistake  of  the  parties  is  the  true  ground  of  relief.  Yost 
V.  Mallicote,  610. 

4.  Sate  of  the  rea/ty.—Xhe  dower  right  of  the  widow  must  be  settled  be- 

fore decreeing  sale  of  the  real  estate.     Wilson  v.  Branchy  67. 

SCHOOL  TRUSTEES. 

1.  Districts — Trustees — Vacancies— City  Council— Board  of  Education. 

Acts  1870-71,  chapter  308,  section  three,  makes  each  city  ward  a  school 
district ;  section  seven  provides  that  all  vacancies  may  be  supplied  at 
any  time  within  sixty  days  afler  occurrence,  by  the  city  council,  which 
shall  divide  the  trustees  into  three  classes,  to  hold  office,  one,  two 
and  three  years  respectively,  and  enacts  that,  "should  the  city  coun- 
cil, in  any  case  fail  to  act  within  the  time  prescribed,  it  shall  be  the 
duty  of  the  board  of  education  to  fill  the  vacancy  or  vacancies  with- 
out further  delay."    Kilpatrick  v.  Smith,  347. 

2.  Case  at  Bar. — In  1870  the  board  of  education  appointed  E.  and  five 

others  trustees  for  the  city  of  Portsmouth — three  for  each  ward.  City 
council  failed  to  divide  them  into  three  classes.  They  continued  till 
June,  1882,  when  city  council  created  a  new  board  of  school  trustees. 
In  July,  1882  the  board  of  education  appointed  K.  and  ^eleven  others 
school  trustees — three  for  each  ward,  the  wards  having  been  increased 
to  four — for  said  city;  who  duly  qualified,  organized,  and  entered 
upon  their  duties.  In  August,  1882,  E.  and  the  five  other  appointees 
of  the  city  council  obtained  from  the  judge  of  the  hustings  court  of 
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SCHOOL  TRUSTEES  (continued), 

Portsmouth  an  injunction  inhibiting  K.  and  his  eleven  co-trustees 
from  acting  as  members  of  the  school  board  of  Portsmouth,  &c.  De- 
fendants demurred  and  answered.  The  hustings  court,  on  28th 
December,  1882,  hearing  the  cause,  overruled  the  demurrer  and  per- 
petuated the  injunction.    On  appeal  to  this  court — 

Held: 

1.  As  this  case  involved  the  question  of  title  to  office,  injunction  was 

not  the  proper  remedy,  and  the  demurrer  to  the  bill  should  have 
been  sustained  and  the  bill  dismissed. 

2.  The  appointment  of  E.  and  his  five  associates   by  the  city  council 

was  without  authority  of  law,  and  void. 

3.  The  appointment  of  K.  and  his  eleven  co-trustees  by  the  board  of 

education  was  pursuant  to  law,  and  is  valid.    Idem. 

3.  Counties^ CiHes  and  towns.— By  Rct  Approved  nth  January,  1877,  (Acts 

1876-7,  ch.  12,  p.  9,)  said  clause  4  is  repealed  as  to  counties,  and  the 
power  of  the  board  of  education  to  appoint  and  remove  trustees 
therein  ceased  after  ist  July,  1877;  but  not  so  as  to  cities  and  towns; 
as  to  which  the  then  law  still  prevails,  and  is  found  in  Code  1873,  ch* 
79.  §  7-  By  said  J  7,  the  right  of  the  board  of  education  is  recognized 
to  appoint  originally  all  the  school  trustees  in  cities.  The  city  coun- 
cils are  authorized  to  supply  any  vacancies  wl^ich  may  exist  or  occur 
in  the  school  board,  within  sixty  days  after  their  occurrence:  pro- 
vided, however,  the  city  council,  as  soon  as  practicable  after  the 
passage  of  this  act  (31st  March,  1871,)  shall  designate  which  of  the 
trustees  then  in  office  shall  go  out  at  the  end  of  one,  which  at  the  end 
of  two,  and  which  at  the  end  of  three  years.  That  section  concludes 
thus :  Should  the  city  council  in  any  case  fail  to  act  within  the  time 
prescribed  (sixty  days),  "it  shall  be  the  duty  of  the  board  of  educa- 
tion to  fill  the  vacancy  or  vacancies  without  further  delay."  Childrey 
V.  Rady,  518. 

4.  Classification  ^Vacancies. — VHthout  the  classification  required,  there 

could  be  no  regular  plan  of  succession  to  the  trusteeships.  At  the 
end  of  three  years  from  the  original  appointment,  the  terms  of  office 
of  all  the  trustees  expired,  and  it  became  the  duty  of  the  board  of 
education  to  fill  the  vacancies,  if  the  city  council  failed  to  act  within 
the  time  prescribed.    Idem. 

5.  Officers— Oath  of  office— Vacancies. ^Sq\\oq\  trustees  are  officers,  and 

as  such  are  embraced  by  constitution,  art.  iii,  \  6,  declaring  that  "  all 
persons,  before  entering  upon  the  discharge  of  any  functions  as 
officers  of  this  state,  must  take  and  subscribe  the  following  oath  or 
affirmation."  This  oath  is  a  condition  precedent  to  the  discharge  of 
official  duties  as  school  trustees,  and  the  failure  to  take  this  oath 
causes  a  vacancy,  which,  unless  filled  by  the  city  council  within  the 
prescribed  period,  must  be  filled  by  the  board  of  education.    Idem. 
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SCHOOL  TRUSTEES  (continued). 

6.  District  school  trustees.— Prior  to  nth  January,  1877,  the  duty  of  ap- 

pointing and  removing  district  school  trustees  was  devolved  on  the 
state  board  of  education  by  Code  1873,  ch.  78,  §  7,  clause  4.  McTeer 
V.  Caldwell^  596. 

7.  Idem—School  trustee  electoral  board.— P^y  Acts  1876-77,  ch.  12,  p.  9, 

clause  4,  \  7,  ch.  78,  Code  1873,  was  repealed,  and  the  power  of  ap- 
pointing and  removing  district  school  trustees  was  vested  in  a  "school 
trustee  electoral  board,"  to  be  composed  of  the  county  superintend- 
ent of  schools,  the  county  judge,  and  the  attorney  for  the  common- 
wealth in  each  county.    Idem. 

8.  Evansham  school  district  is  not  a  city  of  the  first  or  second  class  men- 

tioned in  section  2,  chapter  79,  Code  1873,  but  is  a  mere  school  district 
in  a  county,  or  a  separate  school  district,  such  as  is  contemplated  by 
the  act  approved  13th  February,  1877.  ^^  the  former  case  the  school 
trustees  of  that  district  must  be  appointed  by  the  "school  trustee 
electoral  board  "  of  Wythe  county ;  in  the  latter  case  the  school  trus- 
tees of  that  district  must  be  appointed  by  the  town  council  of  Wythe- 
ville.    Idem. 

SCIRE  FACIAS. 

1.  The  mandate  of  the  statute  (Code  1873,  chapter  166,  section  two,)  is, 

that  process  from  any  court,  whether  original,  mesne,  or  final,  except 
a  summons  for  a  witness,  shall  be  returnable  within  ninety  days  after 
its  date.  This  embraces  a  writ  of  scire  facias  to  award  execution  on 
a  judgment ;  and  if  such  writ  of  scire  facias  be  on  its  face  not  return- 
able within  that  period  it  is  void.  Warren  v.  Saunders^  27  Gratt.  259. 
Lavell  &  Jordan  v.  Mc  Curdy  ^  763. 

2.  Judgment  thereon. — ^Judgment  on  a  writ  of  scire  facias^  returnable  on 

its  face  not  within  ninety  days,  can  only  be  treated  as  a  judgment 
rendered  without  service  of  process,  because  rendered  on  a  void  pro- 
cess, and  is  therefore  void.    Idem. 

3.  Idem — Award  of  execution. — The  utmost  extent  of  the  jurisdiction  in 

the  court  upon  a  writ  of  scire  facias,  reciting  a  judgment  for  money, 
and  notifying  the  defendants  to  appear  and  show  why  the  plaintiffs 
should  not  have  an  execution  against  them  for  the  debt,  interest  and 
costs  of  said  judgment,  is  to  render  judgment  that  the  plaintiffs  in  the 
writ  of  scire  facias  have  execution  of  the  judgment  in  the  writ  set 
forth. 

4.  Idem— Idem— Lien.— S\JLc\\  judgment  for  award  of  execution  does  not 

constitute  a  lien  on  real  estate.    Idem. 

5.  Idem— Judgment  for  money.— A  judgment  on  such  writ  of  scire  facias 

(even  where  the  writ  is  valid)  for  money ,  and  not  merely  for  award  of 
execution,  is  in  excess  of  the  jurisdiction  of  the  court,  and  is  absolutely 
void,  and  may  be  so  declared  either  in  a  direct  or  a  collateral  pro- 
ceeding.   See  Wade  v.  Hancock ^  76  Virginia,  620.    Idem. 
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SEQUESTRATION  ACTS 

1.  Unconstitutional. — The  U.  S.  constitution,  prohibiting  a  state  from  pass 

ing  a  law  impairing  the  obligation  of  a  contract  and  discriminating 
against  citizens  of  another  state,  equally  prohibits  a  state  from  en- 
forcing as  a  law,  an  enactment  sequestrating  debts  owing  to  loyal 
citizens,  come  that  enactment  from  whatever  source.  Williams  v. 
Bruffey,  6  Otto,  176;  Miller's  Adm'r  v.  Cook's  Adm'rs,  806. 

2.  Personal  representatives. — The  credit  allowed  to  administrators,  &c., 

for  money  owing  from  them  to  loyal  non-residents  during  the  late  war 
and  paid  by  them  under  compulsion  of  the  Confederate  sequestration 
enactment,  rests  on  other  and  higher  ground  than  such  enactment. 
Newton  v.  Bushongy  22  Gratt.  629,  contra.    Idem. 

SHERIFFS. 

1.  Returns— 'Amendments.— }\2M\n%  made  return  on  an  execution  and  on 

that  return,  in  part,  a  decree  having  been  entered,  in  subsequent  pro- 
ceedings against  him  and  his  sureties,  the  sheriff  will  not  be  permitted 
to  amend  his  return,  so  as  to  explain  it  away  and  enable  his  sureties 
to  escape  liability  for  his  default.  Carr  and  als.  v.  Meade  and  als. 
142. 

2.  Evidence— /WW/jK— The  record  in  proceedings  whereby  a  sherifTs 

liability — (e.  g.  on  his  return),  has  been  adjudicated,  is  admissible  as 
evidence  against  his  sureties ;  and  is  prima /acie  proof  of  their  lia- 
bility, although  those  sureties  were  not  parties  to  that  record.  Idem, 
QUiERE. — Sheriff,  having  levied  an  execution,  goes  out  of  office  without 
selling  the  property.  May  not  his  successor  levy  a  junior  execution 
on  the  same  property  (without  prejudice  to  the  first  levy),  sell  the 
property,  return  the  money  to  the  court,  and  have  it  settle  conflicting 
claims  and  distribute  the  proceeds?    Idem. 

3.  Case  at  Bar. — In  187 1,  on  the  entire  stock  of  goods  of  S.  B.,  a  retail 

storekeeper,  execution  of  F.,  R.  &  Co.  was  levied  by  W.  B.,  then 
sheriff.  Thereupon  came  claimants  for  the  goods  on  divers  pretexts, 
notably,  M.  and  C,  who  claimed  by  levy  thereon  by  former  sheriff, 
under  senior  executions.  Sale  was  made  by  W.  B.,  sheriff,  who  then 
instituted  a  chancery  suit,  convening  F.,  R.  &  Co.,  M.  C.  and  the 
other  claimants,  and  had  an  account  of  liens  and  priorities.  In  1875 
the  court  decreed  that  sheriff,  W.  B.,  pay  out  of  proceeds  to  M.  and 
to  C.  their  respective  claims.  Sheriff,  W.  B.  squandered  the  money, 
and  became  insolvent.  In  1879  M.  and  C.  moved  the  county  court  of 
L.  wherein  sheriff  W.  B.,  qualified,  for  judgment  against  him  and 
his  sureties  for  the  money  each  was  entitled  to.  Defendants  moved 
to  dismiss  for  want  of  jurisdiction,  and  to  quash  the  notice  for  want 
of  certainty,  and  to  amend  return  on,  the  execution— all  whereof  tlie 
county  court  overruled ;  but  on  motion  of  plaintiffs,  admitted  as  evi- 
dence the  chancery  record,  yet  on  the  merits  adjudgedT  for  defendants. 
On  error,  circuit  court  affirmed  the  overruling  of  defendants*  motions 
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SHERIFFS  (continued). 

and  the  admitting  of  the  record  as  evidence,  but  reversed  the  judg- 
ment on  the  merits,  and  adjudged  to  M.  and  to  C.  the  sums  of  money 
each  was  entitled  to,  and  costs.    On  error  here ; 

Held  : 

1.  The  county  court  of  L.  had  jurisdiction  to  hear  and  determine  the 

motions  of  M.  and  of  C.  for  judgments  on  the  official  bond  of 
the  sheriff  and  his  sureties. 

2.  The  notice  was  sufficient. 

3-  The  chancery  record  was  legal  evidence  against  the  sureties,  and 
prima  facie  proof  of  their  liability  for  the  default  of  their  prin-" 
cipal. 

4.  Where  executions  of  different  dates  are  levied  on  a  stock  of  goods 
fluctuating  from  sales  and  purchases,  the  senior  execution  has 
preference  on  all  of  the  goods  in  the  stock  before  its  return  day, 
and  the  onus  probandi  is  on  the  junior  execution  creditor,  to  show 
that  any  special  articles  came  into  the  stock  after  the  return  day. 
Idem. 

4.  Constitution— Incompatible  offices. — Article  seven,  section  six,  provides 

that,  "  sheriffs  shall  hold  no  other  office."  Therefore  any  other  office 
is  incompatible  with  that  of  sheriff  Shell,  Judge,  v.  Cousins  <5f  als. 
328. 

5.  Second   office — Amotion— Vacancy. — The    sheriff's   acceptance    of  a 

second  office  actually  vacates  the  sheriffalty.  And  no  judgment  of 
amotion  is  necessary  where  an  office  has  been  forfeited  by  removal  or 
by  the  acceptance  of  an  incompatible  office.  When  the  office  of  sherif! 
is  thus  made  vacant,  it  becomes  the  duty  of  the  county  court  judge  to 
fill  the  vacancy  in  the  mode  prescribed  by  law.    Idem. 

6.  Idem — Resignation. — Sheriff's  resignation  of  the  second  office,  after  by 

its  acceptance  he  has  vacated  the  first,  cannot  restore  him,  nor  other- 
wise affect  the  first.    Idem. 

7.  Circuit  Qov.ViT --County  Judge— Prohibition.— hs  the  law  makes  it  the 

duty  of  the  county  court  judge  to  fill  the  vacancy  in  the  sheriffalty,  the 
circuit  court  has  no  authority  to  issue  a  writ  of  prohibition  to  restrain 
this  exercise  of  his  jurisdictipn.  If  he  exercises  it  erroneously,  the 
remedy  is  by  appeal.  Prohibition  lies  only  in  case  of  transcending 
jurisdiction.  This  court  has  ever  discouraged  the  employment  of  a 
writ  of  prohibition  as  a  process  to  correct  the  errors  of  inferior  tri- 
bunals, and  thus  usurp  the  functions  of  the  writ  of  error.    Idem. 

8.  Administrator—Sureties— Case  at  dar.— Decedent's  estate,  embracing 

a  slave,  was,  in  1853,  committed  to  sheriff  H.  for  administration.  In 
1858,  when  H.  had  ceased  to  be  sheriff,  and  no  debts  were  unpaid, 
and  he  had  turned  over  the  slave  to  the  widow ;  under  an  order  of 
the  county  court,  H.  sold  the  slave,  but  failed  to  account  for  proceeds. 
Distributees  sued  H.  therefor,  and  subsequently  amended  their  bill  so 
Vol.  lxxvii — 120 
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SHERIFFS  {continued). 

as  to  charge  his  sureties  as  sheriff.    The  county  records  had  been 
mostly  destroyed.    The  bond  for  i852-'54,  after  diligent  search,  could 
not  be  found.    The  secondary  evidence  that  the  defendants  were  the 
sureties  on  that  bond,  was  vague  and  uncertain.    On  appeal; 
Held: 

If  the  defendants,  who  are  charged  as  sureties  for  H.  as  sheriff  for  the 
year  1853,  had  been  clearly  proved  to  have  been  such,  yet  the  order 
of  the  county  court  under  which,  in  1858,  the  slave  was  sold  by  H., 
must  be  regarded  as  a  valid  order,  and  it$  effect  was  to  take  the 
slave  out  of  the  hands  of  H.  as  such  administrator,  and  place  him 
in  his  hands  as  commissioner  of  the  court.  The  sureties  of  the 
administrator  were  thereby  as  completely  discharged  from  liability 
as  they  would  have  been,  had  the  administrator  and  the  commis- 
sioner been  different  persons,  and  the  former  had  delivered  the 
slave  to  the  latter  under  the  order  of  the  court.    Odell  v.  Howie,  361. 

SPECIFIC  PERFORMANCE  AND  RESCISSION. 

1.  Rescission^Statu  ^#w?.— Applications  for  specific  performance  of  con- 

tracts are  addressed  to  the  sound  discretion  of  the  court.  So  like- 
wise are  applications  for  rescission  thereof.  Rescission  will  not  be 
decreed  unless  the  court  can  place  the  parties  in  statu  quo.  Both  are 
often  refused,  and  the  parties  left  to  their  remedies  at  law.  Ferry  v. 
Clark,  397. 

2.  Idem— Amended  Bill^Laches. — In  suit  for  specific  performance,  the 

court  may  allow  the  plaintiff  to  amend  his  bill  and  ask,  and  in  a 
proper  case  there  may  be  decreed  a  rescission  of  the  contract.  But 
where,  by  the  conduct  of  him  thus  amending  and  asking  rescission, 
the  specific  performance  of  the  contract  has  become  impossible,  re- 
scission will  be  denied.    Idem. 

3.  Rescission — Entire  Agreement. — If  rescission  be  decreed,  it  must  be 

of  the  entire  agreement,  and  not  of  parts  thereof.    Ide>n, 

4.  Idem— Case  at  bar.—\^.  purchased  *' Poplar  Grove"  at  112,037,  and 

paid  all  but  12,795.75.  In  i860,  W.,  Mrs.  C,  and  B.  agreed  under  seal 
that  B.  exchange  "Lammermoor"  with  Mrs.  C.  for  "Millers,"  and 
convey  it  to  W.,  who  in  consideration  thereof  and  of  |4,ooo  would 
convey  Poplar  Grove,  priced  at  $14,000,  to  her.  She  paid  the  (4,000, 
and  took  an  indemnifying  bond  with  security,  but  the  lien  on  Poplar 
Grove  for  the  unpaid  balance  remained  unsatisfied.  In  1867,  B.  and 
Mrs.  C.  sued  W.'s  representatives  for  specific  performance  (no  convey- 
ances having  been  made) ;  and  for  sale  of  Lammermoor  to  pay  off 
said  lien ;  to  enforce  which  W.'s  representatives  had  brought  suit.  In 
1869,  the  circuit  court  decreed  specific  performance,  and  also  sale  of 
Lammermoor,  to  relieve  Poplar  Grove.  Mrs.  C.  sold  parts  of  Poplar 
Grove  to  six  different  purchasers,  who  paid  her  |2,ft)8,  and  received 
conveyances.    In  May,  1878,  a  decree  was  entered  to  sell   Poplar 
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SPECIFIC  PERFORMANCE  AND  RESCISSION  (conHnued), 

Grove  to  pay  off  the  lien  thereon.  It  was  sold.  D.  purchased  it, 
Mrs.  C.  going  his  security  for  ^2,756.25.  Sale  was  confirmed  and  deed 
made.  In  November,  1878,  in  suit  of  B.  and  Mrs.  C.  for  specific  per- 
formance, it  was  decreed  that  by  the  sale  of  Poplar  Grove  to  satisfy 
the  lien  thereon  the  object  of  the  suit  for  specific  performance  had 
been  frustrated;  that  the  decree  to  sell  Lammermoor  be  rescinded, 
and  that  Mrs.  C.  had  leave  to  file  an  amended  and  supplemental  bill. 
B.  had  been  adjudicated  a  bankrupt  in  1872.  After  due  proceedings 
in  the  bankrupt  court,  B.*s  assignee,  in  1873,  sold  Millers  to  F.  The 
sale  was  confirmed,  the  money  paid,  F.  put  in  possession  and  re- 
ceived conveyance.  Afterwards  he  sold  and  conveyed  part  of  Millers 
to  H.  But  neither  B.'s  assignee,  nor  F.  nor  H.  was  made  party  to  the 
suit  of  B.  and  Mrs.  C.  In  a  few  days  Mrs.  C.  filed  her  new  bill,  making 
them  and  W.'s  representatives  parties.  By  it  she  asked  rescission  of 
the  contract  of  i860,  restitution  of  Millers  to  her,  and  repayment  to 
her  of  the  $4,000,  with  interest.  F.  and  H.  answered.  At  the  hearing 
in  1880,  the  circuit  court  decreed  that  Mrs.  C.  had  been  evicted  from 
Poplar  Grove  by  the  sale  thereof;  that  having  been  thus  deprived  of 
Poplar  Grove,  for  which  she  had  paid  Millers  and  the  $4,000,  and  still 
retaining  title  to  Millers,  she  was  remitted  to  her  rights  to  Millers ; 
that  within  thirty  days,  F.  and  H.  should  surrender  to  her  possession 
of  Millers;  and  that  W.*s  administrator  should  de  bonis  iestatoris^ 
pay  her  |4,ooo,  with  interest  from  sale  of  Poplar  Grove.  On  appeal 
to  this  court — 

Held: 

1.  By  her  own  acts  Mrs.  C.  was  estopped  from  asking  rescission  of 

the  contract  of  i860,  which  rescission  would  result  in  injustice  to 
others  who  could  not  be  placed  in  statu  quo. 

2.  If  under  the  circumstances  any  loss  follows,  she  should  justly  bear 

it,  because  by  her  own  laches  she  had  let  slip  ample  opportunity 
to  protect  herself  against  the  encumbrance  on  Poplar  Grove  by 
neglecting  to  apply  part  of  the  |4,ooo  paid  by  her  to  W.,  to  the 
satisfaction  of  that  encumbrance,  and  by  neglecting  to  employ 
the  indemnifying  bond  given  her  by  W.  for  that  very  purpose. 

3.  There  should  be  a  decree  for  specific  performance  of  the  contract 

of  i860. 

4.  Lammermoor  should  be  sold  to  reimburse  Mrs.  C.  for  any  money 

she  has  had  to  pay  to  satisfy  the  encumbrance  on  Poplar  Grove. 

5.  F.  and  H.,  the  purchasers  of  Millers,  for  value,  without  notice,  are 

entitled  to  hold  that  tract  of  land  in  undisturbed  possession. 

Idem, 
5.  Fraud — Rescission— Repayment— Case  at  bar.—¥.^  G.  and  J.  planned  to 
inveigle  L.  into  purchasing  certain  land.    They  knew  he  could  not  get 
a  good  title  to  it.    They  had  been  informed  that  he  would  not  pur- 
chase unless  that  could  be  done.    They  misrepresented  material  facts, 
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SPECIFIC  PERFORMANCE  AND  RESCISSION  (continued). 

as  to  which  he,  being  at  a  distance,  had  not  equal  means  of  informa- 
tion, and  for  a  true  statement  whereof  he  had  a  right  to  rely  on  them. 
On  a  bill  by  L.  against  F.,  G.  and  J.,  for  rescission  of  the  contract  and 
deed  whereby  F.  conveyed  the  land  to  L.,  and  for  repayment  of 
$3,500,  cash  paid,  and  for  surrender  of  his  bond  for  |i,5oo,  deferred 
payment,  on  the  ground  of  fraudulent  misrepresentation  or  false  rep- 
resentation as  to  validity  of  title  and  freedom  from  encumbrance  of 
the  widow's  dower. 

Held: 

1.  A  false  representation  of  a  material  fact  constituting  an  inducement 

to  the  contract,  on  which  the  purchaser  had  a  right  to  rely,  is  a 
ground  for  the  rescission  of  the  contract  by  a  court  of  equity, 
although  the  party  making  the  misrepresentation  was  ignorant  as 
to  whether  it  was  true  or  false;  and  the  real  enquiry  is,  not 
whether  the  vendor  knew  the  representation  to  be  false,  but 
whether  the  purchaser  believed  it  to  be  true  and  was  misled  by  it 
into  the  contract.  In  such  case,  whether  the  false  representation 
was  innocently  or  wilfully  made,  the  effect  is  the  same  on  the 
purchaser. 

2.  To  entitle  the  person  making  the  misrepresentation  to  defend  on 

the  ground  that  the  purchase  was  not  induced  by  it,  he  must 
demonstrate  that  it  was  not  relied  on  by  the  purchaser. 

3.  This  is  a  case  of  actual  fraud,  which  entitles  L.  to  relief  in  equity 

by  rescission  of  the  contract  and  return  of  the  money  and  bond 
given  for  the  land.    Linhart  v.  Foreman's  Adm'r  <Sf  als.  540. 
6.  Nudum  pactum — Mortgage — Case  at  bar. — In  1849  P.  conveyed  his  real 
and  personal  estate  intrust  to  secure  to  S.  a  debt;  and  in  1865  P., 
then  insolvent,  conveyed  to  S.  by  deed,  absolute  on  its  face^  said 
estate,  in  consideration  of  said  debt  and  of  another  debt  of  $5,668,  and 
thenceforward  leased  the  property.    S.  died  intestate  in  1878.    Then 
his  representatives  recovered  the  real  estate  by  unlawful  detainer. 
P.  got  an  injunction  on  avennent  that  in  1875  intestate  contracted  that 
he  would  reconvey  if  P.  paid  in  twelve  years  $1,200;  that  thereof  P. 
paid  S.  $600,  and  retained  possession  in  accordance  with  the  contract ; 
and  that  he  was  ready  to  pay  the  balance,  and  prayed  for  specific  per- 
formance.   Defendants  demurred  and  answered. 
Held: 

1.  Agreement  to  accept  a  part  of  a  debt  for  the  whole  is  nudum  pac- 

tum and  not  enforceable  in  equity. 

2.  Promise  to  pay  subsisting  debt,  or  even  its  actual  payment,  is  not  a 

consideration  upon  which  a  court  of  equity  can  decree  specific 
performance  of  an  agreement  for  the  conveyance  of  real  estate. 

3.  The  circumstances  in  this  case  do  not  show  the  deed  of  1865,  which 

on  its  face  is  an  absolute  conveyance,  to  be  a  mortgage.  Smith 
&  als.  V.  Phillips,  548. 
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STARE  DECISIS. 

1.  The  doctrine  of  stare  decisis  grows  out  of  the  necessity  for  a  uniform 

and  settled  rule  of  property  and  definite  basis  for  contracts  and  busi- 
ness transactions.  If  a  decision  is  wrong,  it  is  only  when  it  has  been 
so  long  the  rule  of  action,  that  time  and  its  continued  application  as 
the  rule  of  right  between  parties,  demand  the  sanction  of  its  error, 
that  this  doctrine  applies.  It  does  not  apply  to  questions  of  the  con- 
struction of  organic  law.    Burks  v.  Hinton^  i. 

2.  Overruled. — The  decision  in  re  Meredith  (supra)  is  not  within  the  rule 

oV  stare  decisis^  and  must  be  overruled.    Idem. 

STATUTE  OF  LIMITATIONS. 
Lapse  of  time. — A  guardian,  de  facto^  being  a  fiduciary,  the  statute  of 
limitations  runs  not  in  his  favor  against  his  ward's  claim,  nor  does  any 
presumption  arise  from  lapse  of  time,  where  the  claim  is  clearly  estab- 
lished.   Peale  v.  Thurmond^  753. 

STOCK. 

I.  Bank  Stock — Lien  0/ bank— Charter — Assignee— Case  at  bar. — Char- 
ter of  bank  incorporated  in  1870,  provided  that  "  the  bank  shall  have 
a  lien  prior  to  all  others  upon  any  stock  held  by  a  stockholder  for 
any  debt  oi  s?L\d  stockholder  to  said  bank."  The  stock  certificates 
contained  no  notice  of  this  lien,  but  declared  that  they  were  "  trans- 
ferable only  on  the  books  of  the  bank,  in  person,  or  by  attorney,  on 
the  surrender  of  the  certificate.*'  A  stockholder  J.,  indebted  to  the 
bank,  borrowed  money  from  a  third  person,  and  gave  him  the  certifi- 
cate as  collateral,  with  power  of  attorney  to  transfer  the  stock.  J. 
became  bankrupt,  and  then  lender  applied  to  the  bank  to  transfer  the 
stock.    Bank  refused  so  to  do,  until  paid  its  debt  due  from  J. 

Held  : 

1.  The  act  of  1870,  Acts  1869-70,  page  488,  incorporating  this  bank, 

superseded  the  general  law  as  to  chartered  companies,  providing 
for  the  transfer  of  stock,  and  gave  the  bank  the  prior  lien  for  any 
debt  due  it  from  a  stockholder,  on  his  stock ;  'which  lien  was  not 
waived  by  leaving  the  certificates  outstanding, 

2.  In  this  case  the  lien  of  the  bank  upon  the  stock,  was,  under  its 

charter,  paramount  to  that  of  the  lender  to  J.,  and  the  bank  had 
the  right  to  be  first  satisfied  before  transferring  the  stock  to  the 
lender.  If  the  lender  chose  to  hold  the  stock,  he  held  subject 
to  the  bank's  lien. 
2.  Persons  dealing  with  a  corporation  must  take  notice  of,  and  are 
effected  by  the  provisions  contained  in  its  charter.  Bohmer  6f 
Osterloh  v.  City  Bank^  445. 

SUBROGATION. 
I.  Purchaser  of  equity  of  redemption,  to  extent  purchase  money  paid  by 
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SUBROGATION  (continued). 

him,  is  applied  to  trust  debt,  is  entitled  to  the  rights  of  the  cestui  que 
trust.  Gatewood  v.  Gatewood^  75  Va.  410,  approved ;  Hudson  v.  Dis- 
mukeSy  242. 

2.  Such  purchaser  is  so  entitled,  though  not  specifically  claiming  subro- 

gation, if  the  facts  relied  on  make  case  suitable  for  such  relief.    Idem, 

3.  Such  right  is  a  creature  of  equity,  not  of  contract ;  is  not  formal  or 

technical,  its  object  being  essential  justice.    Idem. 

4.  Mortgagor — Purchaser  of  mortgaged  premises — Subrogation. — Case 

at  bar.^lvi  i860,  C.  borrowed  of  L.  12,853.08,  ahd  executed  bond 
secured  by  trust  deed  on  lot  in  R.  In  January,  1862,  C.  conveyed  lot 
to  B.  for  certain  sum  cash,  and  his  assuming  the  trust  debt.  In  No- 
vember, 1862,  B.  conveyed  lot  to  H.  for  certain  sum  cash,  and  his 
assuming  the  trust  debt.  In  1865,  agreement  was  executed  between 
H.  and  O.  for  adjustment  of  all  claims  between  them,  and  in  pursuance 
thereof  H.  conveyed  lot  to  O.  for  1 1,000,  and  his  promise  to  pay  the 
trust  debt.  H.  failed  to  perform  his  part  of  the  agreement,  and  con- 
tinued indebted  to  O.  in  the  sum  of  fe.ooo.  The  trust  debt  remaining 
unpaid,  L.  sold  lot  for  11,566.65  net,  which  was  credited  thereon,  leav- 
ing balance  unpaid  of  $1,402.25,  as  of  4th  September,  1867,  which  C. 
pays.  In  1875,  C.  institutes  chancery  suit  against  B.,  H.  and  O.  At 
hearing,  circuit  court  decreed  against  O.  for  that  balance.  On  appeal ; 
Held: 

1.  The  failure  of  H.  to  perform  his  agreement  with  O.,  absolved  O. 

from  his  promise  to  pay  the  trust  debt. 

2.  C.  stands  in  H.'s  shoes,  and  is  substituted  to  the  rights  and  remedies 

of  H.  against  O.,  and  nothing  more.  But  as  H.  failed  to  perform 
his  agreement  with  O.,  and  on  that  account  remained  indebted  to 
O.  in  the  sum  of  $3,000,  H.  has  no  rights  and  remedies  against  O., 
and  therefore  C.  has  none. 

3.  As  against  B.,  C.  has  a  direct  claim,  founded  on  B.'s  covenant  to 

him  to  pay  the  trust  debt. 

4.  As  against  H.,  C.  is  substituted  to  B.'s  rights  and  remedies,  which 

would  appear  to  be  complete. 

5.  C.'s  claim  against  O.  did  not  become  a  personal  one,  because  there 
♦  was  no  consideration  moving  to  O.  from  H.    Osborne  v.  Cabell, 

462. 
SUPERVISORS. 

1.  The  board  of  supervisors,  like  other  corporate  bodies,  are  the  creatures 

of  the  statute,  and  have  no  other  powers  than  those  conferred  ex- 
pressly or  by  necessary  implication.    Roper  v.  McWhorter,  214. 

2.  No  powers  devolved  on  those  boards  as  the  successors  of  the  county 

courts.    Idem. 

3.  special  meetings. — Acts    i878-*9,  chapter   56,  section  4,  provides  for 

special  meetings  of  the  board;  and  chapter  58,  section  6,  directs  the 
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SUPERVISORS  (continued). 

board  at  the  meeting  in  July  of  each  year,  or  as  soon  thereafter  as 
practicable,  to  order  a  levy  upon  all  property  assessed  with  state 
taxes  within  the  county.    B.  (2f  O,  R\  R.  Co.  v.  Koontz,  698. 

TAXES. 

Personal  Representatives— 7fl;r^^  on  intestate's  /rt«fl?.— Administra- 
tor, being  party  to  suit  to  partition  intestate's  land,  said  land  was  not 
charged  for  taxation  on  land-book  until  after  decree  confirming  its 
partition. 

Held: 

1.  Administrator  should  be  allow^ed  credit  for  payment  of  the  taxes 

•accrued  before,  but  not  of  the  taxes  accrued  after  the  decree 
confirming  the  partition.  Code  1849,  p.  189,  sec.  67,  (Code  1873, 
p.  294,  sec.  32). 

2.  This  case  distinguished  from  that  of  Simmons  v.  Lyle's  AdmV, 

dfc,  32  Gratt.  752.    Dillard's  Adm'r  v.  Dillard  &  als,  820. 

TAX-PAYERS. 
Corporations— /«;//«rAV>«j.— The  right  of  tax-payers  to  resort  to  equity 
to  restrain  municipal  corporations  and  their  officers,  and  quasi  cor- 
porate bodies  and  their  officers  from  transcending  their  lawful  powers 
or  violating  their  lawful  duties  in  any  way  injuriously  affecting  the 
tax-payers,  such  as  making  unauthorized  appropriations  of  the  cor- 
porate funds  or  an  illegal  disposition  of  the  corporate  property,  is 
well  established.    Roper  w  3fclVhorter,  214. 

TELEGRAPH  COMPANIES. 

1.  Telegraph  Companies  are  not  public  carriers  in  the  strict  sense  of  the 

term,  yet  on  account  of  the  public  nature  of  their  employment,  they 
have  in  many  cas^  been  held  to  a  very  similar  responsibility.  IV.  U. 
Telegraph  Co.  v.  Reynolds  Bros.,  173. 

2.  Contract— Statute. ^The  obligation  of  such  companies,  upon  payment 

of  the  usual  charges  to  transmit  faithfully  and  promptly  all  messages 
presented  for  transmission,  rests,  in  Virginia,  not  merely  on  contract, 
but  is  imposed  by  Code  1873,  ch.  65,  {  2.    Idem. 

3.  Regulations. — Such  companies   may  make  their  own   regulations  for 

the  conduct  of  their  business,  but  they  must  be  reasonable  and  not  in 
conflict  with  any  liability  imposed  by  law,  and  they  cannot  relieve 
themselves  from  liability  for  the  improper  or  negligent  conduct  of 
their  servants  or  defective  character  of  their  instruments.    Idem. 

4.  Negligence — Measure  of  damages. — Where  such  company  has  received 

a  message  for  transmission  and  the  usual  charges  according  to  their 
regulations,  it  is  bound  to  transmit  the  message  faithfully  and  prompdy, 
whether  it  be  in  "cipher*'  or  "intelligible,"  and  should  the  company 
negligently  fail  to  transmit  such  message  altogether,  or  to  transmit 
it  faithfully  and  promptly,  it  will  become  liable  to  an  action  for 
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TELEGRAPH  COMPANIES  {conHnued), 

damages  by  the  party  aggrieved,  and  the  measure  of  damages  in  such 
case  16  such  loss  as  the  party  aggrieved  has  sustained  by  reason  of  the 
wrongful  act  of  the  company  in  violation  of  the  duties  imposed  on  it 
by  law.  A  more  precise  statement  of  the  rule  is :  The  company  is 
liable  to  all  the  direct  damages  which  both  parties  would  have  con- 
templated as  flowing  from  the  breach  of  the  contract  or  violation  of 
the  duty,  if,  at  the  time,  they  had  bestowed  proper  attention  to  the 
subject,  and  had  been  fully  informed  of  all  the  facts.    Ideftt. 

5.  Practice  at  Common  YsX^k— Instructions. — Telegraph  Company  re- 

ceived a  cipher  message  for  transmission,  and  the  usual  charges 
according  to  its  re^gulations,  and  failed  altogether  to  transmit  it,  whereby 
the  sender  lost  a  large  sum  of  money,  and  brought  his  action  for 
damages  against  the  company.  At  the  trial  the  defendant  asked  the 
court  to  instruct  the  jury  that  in  order  to  make  the  defendant  liable 
for  more  than  nominal  damages,  they  must  believe  from  the  evidence 
that  the  defendant  was  substantially  informed  of  the  meaning  of  the 
message  and  of  the  approximate  extent  of  the  plaintifl*'s  liability  to 
loss  in  case  of  failure  to  transmit  the  message  promptly  and  correctly. 
Court  below  refused.  On  error  to  this  court ; 
Held  : 

The  instruction  was  improper  and  rightly  refused.* 

6.  Erroneous  instrttction — Right  verdict. — Court    below   gave  an  erro- 

neous instruction ;  but  if  from  the  whole  record  the  appellate  court 
sees  that  even  under  correct  instructions  a  different  verdict  could  not 
have  been  rightfully  found,  it  will  not  reverse  the  judgment  and  send 
the  cause  back  for  new  trial.    Idem. 

TENANCY  BY  THE  CURTESY. 

1.  To  create  such  estate  three  things  must  concur:  (i).  Actual  seizin  in 

fee  of  real  estate  in  the  wife;  (2).  Marriage  and  the  birth  of  a  child 
alive ;  (3).  The  death  of  the  wife.    Muse  v.  Friedenwald,  57. 

2.  Case  at  Bar. — Creditor's  bill  of  W.  &  Co.,  and  other  judgment  credi- 

tors of  J.  O.  and  G.  O.,  deceased,  principals,  and  M.  surety.  J.  O.'s 
estate  was  insolvent.  G.  O.'s  realty  was  not  only  not  exhausted,  but 
was  not  fully  ascertained.  To  M.'s  wife  for  her  life  a  tract  of  land 
had  been  devised.  It  did  not  appear  that  a  child  had  been  bom  alive 
of  their  marriage,  or  that  she  had  actual  seizin  of  the  land,  or  that  she 
was  then  living  or  dead.  There  was  no  allegation  that  the  rents  and 
profits  of  M.'s  interest  in  the  land  were  insufficient  to  satisfy  the 
judgments  within  five  years,  and  there  was  no  enquiry.  Yet,  court 
below  decreed  sale  of  M.'s  interest  to  pay  those  judgments.  On 
appeal  here— 
Held: 

1.  The  decree  was  premature  and  erroneous. 

2.  An  account  of  rents  and  profits  preessential  to  decree  of  sale. 
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TENANCY  BY  THE  CURTESY  {coniinued). 

3.  The  realty  of  G.  O.  must  be  exhausted  before  M.*s  can  be  touched. 

4.  On  the  facts  M.  had  no  curtesy  in  the  land.    But  if  the  wife  be  living 

and  made  a  party,  by  proper  proceedings  M.'s  interest  in  her  lands 
during  their  joint  lives  may  be  subjected.    Idem, 

3.  Husband  and  Wife. — Common  law. — Before  issue  born,  husband  and 

wife  in  her  right  are  jointly  seized  during  their  joint  lives  of  a  free- 
hold in  her  fee  simple  lands.  After  issue  born  alive,  in  such  lands  he 
becomes  tenant  by  the  curtesy  initiate^  and  holds  an  estate  therein  in 
his  own  rights  which,  after  her  death,  illo  vivente  becomes  an  estate 
by  the  curtesy  consummate.    Breeding  v.  Davis  and  al.  639. 

4.  Idem — The  married  woman^s  act. — By  the  act  of  4th  April,  1877,  (Acts 

1876-7,  pages  333-4,)  the  wife's  property  is  her  separate  estate,  which 
she  may  possess,  enjoy  and  devise  as  if  sole;  the  husband  must  unite 
with  her  in  alienating  it,  and  if  he  refuse,  the  court  will,  if  of  opinion 
that  her  interests  will  be  benefitted  thereby,  cause  the  absolute  title 
thereto  to  be  conveyed.  No  interest  or  estate  in  the  wife's  lands  vests 
in  husband  during  the  coverture.  But  if,  after  issue  born  alive,  he 
survive  her,  he  has  an  estate  by  the  curtesy  in  ih^fee  simple  lands  of 
which  she  was  seized,  but  made  no  alienation  during  the  coverture. 
The  act  only  protects  the  estate  of  the  wife  during  her  life,  but  does 
not  after  her  death  affect  the  law  of  succession  as  to  her  real  or  per- 
sonal property.    Idem, 

TRUST  CORPUS. 

I.  Instrument  creating  trust  allows  use  of  principal  to  support  c,  q.  t,  and 
family,  upon  order  of  court.  Trustee  furnished  c^  q,  /.,  from  his  own 
store,  goods  for  that  purpose  at  fair  prices.  The  annual  bills  exceed 
annual  income ;  are  charged  in  the  settlements  and  approved  by  the 
court ; 

Held  : 

1.  This  was  not  dealing  with  trust  subject  for  trustee's  private  gain. 

2.  The  court's  subsequent  approval  was  tantamount  to  its  prior  au- 

thorization.    Cogbill  V.  Boydy  Trustee^  450. 

TRUSTEES. 

1.  Investments— Liability. ^TrxxsX^Q,  investing  trust  funds,  must  see  that 

the  security  is  forthcoming,  upon  parting  with  the  money.  Loss 
occurring  through  his  negligence  must  be  borne  by  him.  Cogbill  v. 
Boyd,  Trustee,  450. 

2.  Failure  to  settle. — A  trust  continues  from  1867  to  1880.    The  accounts 

are  settled  only  between  1874  and  1878,  and  he  is  allowed  to  resign  ; 
Held: 

He  must  settle  his  accounts  for  the  whole  period  of  his  trusteeship. 
Idem, 

3.  Trust  corpus— Case  at  bar, — Instrument  creating  trust  allows  use  of 

Vol.  Lxxvn — 121 
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TRUSTEES  (continued). 

principal  to  support  c.q.t,  and  family,  upon  order  of  court  Trustee 
furnished  c.  q,  t  from  his  own  store,  goods  for  that  purpose  at  fair 
prices.  The  annual  bills  exceed  annual  income ;  are  charged  in  the 
settlements  and  approved  by  the  court ; 

Held: 

1.  This  was  not  dealing  with  trust  subject  for  trustee*s  private  gain. 

2.  The  court's  subsequent  approval  was  tantamount  to  its  prior  author- 

ization.   Idem. 

4.  Unauthorized  investments— Liability. — Trustee,  with  trust  funds,  pur- 

chased of  H.,  without  recourse,  bond  of  P.  for  $1,250,  secured  on  land 
worth  not  more  than  that  amount.  For  several  years  interest  was  un- 
collected, until  debt  reached  $1,750,  and  land  depreciated  to  $500.  Then 
he  got  permission  from  court  to  bid  in  the  land  for  the  debt,  and  hold 
it  as  an  investment.  Thus  |i,2oo  loss  resulted.  He  put  an  insolvent 
tenant  on  the  land  ;  kept  him  there  for  years  against  protest  of  c.  q.t.; 
took  from  tenant  for  unpaid  rent,  worthless  bonds ;  reduced  them  to 
judgment ;  and  charged  loss,  costs  and  attorney's  fees  to  trust  fund. 
Trustee  also  purchased  with  trust  funds,  from  C,  without  recourse, 
$2,500  of  a  bond  on  S.,  secured  by  unrecorded  trust  deed ;  he  failed 
for  a  month  to  have  the  deed  recorded,  during  which  time  another 
creditor  of  S.  (a  bank  whereof  both  C.  and  the  trustee  were  directors)^ 
gained  priority  over  it,  and  thus  $1,000  loss  resulted ; 
Held: 

In  these  transactions,  the  trustee  did  not  act  with  the  discretion  with 
which  a  man  of  ordinary  prudence  is  accustomed  to  act  in  man- 
aging his  own  affairs,  and  the  losses,  and  also  the  fees,  costs  and 
expenses,  must  be  borne  by  him.    Idem. 

5.  Incompetent  trustee.— M  the  trustee  be  insane,  neither  alone  nor  in  ccm- 

junction  with  the  c.  q.  t.  can  he  do  any  valid  act.  Bailey  v.  Hill  &  als. 
492. 

ULTRA  VIRES. 

1.  State  Assessment— G?««/V  levy.— ¥  ox  the  purposes  of  state  taxa- 

tion for  1881,  no  assessment  was  made  on  railroads  until  September 
28th,  1881,  when  the  railroads  in  the  county  of  S.  were  assessed  by 
the  board  of  public  works  at  $15,000  per  mile.  Consequently  the  as- 
sessment at  $5,000  per  mile  of  those  railroads,  made  July  25th,  1881, 
by  the  supervisors  of  that  county,  and  the  levy  of  taxes  thereon  for 
that  year,  was  ultra  vires  and  void.    B.  <2f  O.  R.  R,  Co.  v.  Koonlz,  698. 

2.  Idem— Idem—Sudsequent  assessment  and   lezry.— But  the  assessment 

made  April  17th  1882,  by  the  supervisors  of  S.  county,  of  the  railroads 
therein,  at  $15,000  per  mile,  and  the  levy  of  taxes  thereon  for  1881, 
was  made  in  pursuance  of  law,  and  was  valid.    Idem. 
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UNRECORDED. 
A  deed  not  acknowledged  or  not  certified  according  to   law,  though 
actually  admitted  to  record,  cannot  be  read  in  evidence  as  a  recorded 
deed,  but  as  between  the  parties  it  is  valid.    Raines  v.  Walker ^  92. 

USURY. 
Negotiable  '^oTES^Sale^  Usurious,  when. — Where  maker  of  negotiable 
note  payable  to  his  own  order,  endorses  it  and  sells  it  through  a  third 
person  at  a  rate  of  interest  greater  than  that  allowed  by  law,  the  trans- 
action is  not  usurious,  provided  the  purchaser  does  not  know  the 
character  of  the  note,  or  that  it  is  sold  for  the  benefit  of  the  maker. 
Whiiworth  v.  Adams,  5  Rand.  333.  But  if  the  purchaser  is  affected 
with  such  knowledge  by  the  circumstances,  then  the  transaction  is 
usurious.    Bailey  v.  Hill  (Sf  als.,  492. 

VACANCIES. 

1.  Constitution — Legislature— Judges. — The  constitution  of  Virginia  (art. 

v.,  J  22,)  authorizes  the  legislature  to  prescribe  the  manner  of  filling 
all  vacancies  in  office,  and  to  declare  when  an  office  is  vacant,  in 
cases  not  specially  therein  provided  for,  and  makes  no  exception  as 
to  the  office  of  judge.    Burks  v.  Hinton,  i. 

2.  Idem. — This  was  the  construction,  contemporaneously,  by  the  conven- 

tion in  striking  out  the  only  provision  making  any  such  exception, 
and  subsequently,  by  the  legislature  in  enacting  its  joint  re.solutions 
in  1869  and  in  1872,  and  is  in  accordance  with  the  principles  of  the 
decision  of  this  court  in  re  Broadus,  32  Gratt.  779.    Idem. 

3.  Idem.— The  joint  resolution  of  December  18th,  1872,  (Acts  1872-3,  p.  i,) 

providing  that  "all  elections  by  the  general  assembly  to  fill  vacancies 
in  the  office  of  judge,  shall  be  for  the  unexpired  term  of  his  predeces- 
sor," is  constitutional.    Idem. 

4.  Case  at  Bar.— In  1876,  E.  C.  B.  was  elected  and  commissioned  a  judge 

of  this  court,  to  fill  the  vacancy  caused  by  the  death  of  Judge  B.  In 
1882  H.  was  elected  and  commissioned  a  judge  of  this  courj,  to 
occupy  the  seat  held  by  E.  C.  B.,  who  claimed  to  have  been  elected 
for  the  full  term  of  twelve  years,  and  not  for  the  unexpired  term  of 
his  predecessor.  On  the  question  thus  raised : 
Held: 

1.  E.  C.  B.  was  elected  to  fill  the  unexpired  term  of  twelve  years,  be- 

ginning January  ist,  1871,  and  his  term  expired  December  31st, 
1882. 

2.  H.  is  a  judge  of  this  court,  and  is  entitled  to  occupy  his  seat  upon 

this  bench.    Idem. 

5.  Official  terms. — Under  the  constitution  and  laws  of  this  state,  county, 

municipal  and  district  officers  must  qualify  before  the  day  whereon 
their  terms  respectively  begin,  else  their  offices  are  vacant,  and  the 
incumbents  continue  to  discharge  the  duties  of  the  offices  after  their 
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terms  of  office  have  expired^  until  their  successors  have  qualified. 
Johnson  v.  Mann^  265. 

6.  Consti/ution.^The  general  assembly  is  authorized  by  the  constitution 

of  this  state  to  declare  the  cases  in  which  any  office  shall  be  deemed 
vacant,  and  the  mode  of  filling  vacancies  in  office  in  cases  not  therein 
specially  provided  for.  The  constitution  does  not  declare  the  causes 
for  which  the  office  of  mayor  shall  be  declared  vacant,  nor  the  mode 
of  filling  the  vacancy,  nor  his  term  of  office.  Const.,  article  5,  sec- 
tion 22.     Vaughan  v.  Johnson,  300. 

7.  Legislature. — The    general  assembly  has  declared  that   the  failure 

of  any  county,  corporation  or  district  officer  to  qualify  before  the  com- 
mencement of  his  term  of  office,  shall  create  a  vacancy  in  his  office. 
Code  1873,  ch.  6,  sec.  22;  Acts  1874-5,  ^^-  ^53^  ^^^'  9»  Charter  0/ Peters- 
burg, ch.  I,  sec.  6;  Acts  1874-5,  approved  March  nth,  1875.  It  has 
also  provided,  that  when  the  office  of  mayor  becomes  vacant,  the  com- 
mon council  shall  elect  a  qualified  person  to  fill  the  vacancy.  *  *  ♦  * 
Charter  of  Petersburg,  ch.  2,  sec.  5.    Idem. 

8.  Case  at  Bar. — A.  was  elected  mayor  of  P.  for  a  term  ending  ist  July, 

1882,  but  because  his  successor  failed  to  qualify  before  that  day,  held 
over.  On  February  ist,  1883,  J.  was  elected  by  the  common  council 
to  fill  the  vacancy  occasioned  by  said  failure  to  qualify,  and  qualified 
and  entered  upon  the  duties  of  the  office.  A.,  however,  refused  to 
recognize  J.  as  mayor.  To  test  the  question,  J.  arrested  V.  and  A. 
arrested  M.  Both  V.  and  M.  applied  to  this  court  for  writs  of  habeas 
corpus. 
Held  : 

1.  A.  was  entitled  to  hold  and  discharge  the  duties  of  mayor  until  the 

common  council  elected  J.,  and  the  latter  qualified,  when  A.'s 
authority  as  mayor  ceased  and  J.'s  began. 

2.  M.  must  be  discharged  from  custody. 
/    3.  V.  must  be  remanded  to  custody. 

NoTE.^Error  in  syllabus  V.  for  M.  and  vice  versa  in  two  last  lines.    Idem,  300. 

9.  Sheriffs— ►S'.^riJWfl?  office—'Atnotion.—Th^    sheriff's    acceptance  of  a 

second  office  actually  vacates  the  sherifTalty.  And  no  judgment  of 
amotion  is  necessary  where  an  office  has  been  forfeited  by  removal  or 
by  the  acceptance  of  an  incompatible  office.  When  the  office  of  sheriff 
is  thus  made  vacant,  it  becomes  the  duty  of  the  county  court  judge  to 
fill  the  vacancy  in  the  mode  prescribed  by  law.  Shelly  judge,  v. 
Cousins  <Sf  als.,  328. 

10.  Idem — Idem^Pesignation.^Shenff^s  resignatipn  of  the  second  office, 
after  by  its  acceptance  he  has  vacated  the  first,  cannot  restore  him, 
nor  otherwise  affect  the  first.    Idem. 

11.  District  s—  Trustees— City  Council— Board  of  Education. — ^Acts 
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1870-71,  chapter  308,  section  three,  makes  each  city  ward  a  school 
district ;  section  seven  provides  that  all  vacancies  may  be  supplied  at 
any  time  within  sixty  days  after  occurrence,  by  the  city  council,  which 
shall  divide  the  trustees  into  three  classes,  to  hold  office,  one,  two, 
and  three  years  respectively,  and  enacts  that,  "  should  the  city  council 
in  any  case  fail  to  act  within  the  time  prescribed,  it  shall  be  the  duty 
of  the  board  of  education  to  fill  the  vacancy  or  vacancies  without 
further  delay."    Ki/patrick  v.  Smith,  347. 

VENDOR  AND  VENDEE. 

1.  Equitable  Jurisdiction  and  Relief.— If  in  sale  of  land  at  gross  price 

upon  estimate  of  quantity  influencing  price,  mistake  occurs,  which,  if 
understood,  would  probably  have  prevented  sale,  or  varied  its  terms, 
equity  will  afford  relief.     Yost  v.  Mallicote,  610. 

2.  \xiis.yi— Contract  of  hazard— Sale  in  gross — Mistake.— K  sale  in  gross, 

quoad  thing  sold,  means  a  sale  without  regard  to  quantity,  and  is  in 
that  sense  a  "contract  of  hazard."  In  such  case  there  is  no  ground 
for  relief.  The  mistake  of  the  parties  is  the  true  ground  of  relief. 
Idem. 

3.  Idem — Compensation— Exception. — In  case  for  relief,  the  general  rule 

of  compensation  is  according  to  the  average  value  of  the  whole 
tract,  except  where  peculiar  circumstances  require  a  departure  there- 
from.   Idem. 

4.  \t>^^— Mistake— Deficiency— Compensation— Case  at  bar.—Y.  bought 

of  M.  land  represented  by  vendor  to  contain  two  hundred  and  forty 
acres,  at  15,000,  took  possession,  made  cash  payment,  and  executed 
bonds  for  deferred  payments.  When  judgment  on  these  bonds  was 
about  to  be  enforced,  Y.  surveyed  the  land,  and  discovered  deficiency 
of  .seventy-five  acres,  which,  by  mutual  mistake,  was  unknown  at  time 
of  sale.  Vendor  told  vendee  the  tract  certainly  contained  two  hun- 
dred and  forty,  and  probably  two  hundred  and  fifty  acres,  and  that  he 
should  have  twenty  dollars  an  acre.  On  the  land  were  a  frame 
dwelling,  the  usual  outhouses,  &c.,  estimated  as  worth  12,271. 
Held: 

1.  Y.  is  entitled  to  an  abatement  from  the  price  of  the  land  ($5,000)  of 

the  amount  obtained  by  multiplying  the  deficiency,  seventy-five 
acres,  by  the  price  per  acre  (|2o)  as  of  the  date  of  the  sale. 

2.  There  are  no  exceptional  circumstances  which  require  a  departure 

from  the  general  rule  of  compensation,  and  here  the  value  of  the 
improvements  must  not  be  considered.  The  case  is  unlike  that 
of  Watson  v.  Hoy,  28  Gratt.  698.    Idem. 

5.  Deed  as  escrow— Equitable  title — Registry — Case  at  ^ar.— Circuit  court 

of  N.  directs  W.,  trustee  for  his  wife,  to  buy,  subject  to  its  approval 
at  price  not  exceeding  |6,ooo,  payable  out  of  her  funds  in  its  hands,  a 
home  for  her.    In  1873,  trustee  contracts  by  writing  with  H.  for  240 
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acres  in  A.  at  ;$i2,ooo,  subject  to  court's  approval.  In  March,  1874, 
trustee  reports  contract  with  H. ;  but  court  is  told  that  only  100  acres 
thereof  at  |6,ooo— cash,  ^2,500,  balance  in  three  annual  payments— is 
to  be  paid  for  out  of  her  funds.  H.'s  conveyance  of  the  100  acres  to 
trustee  is  filed  as  escrow  until  cash  payment  made.  Court  confirms 
report  quoad  the  100  acres,  and  **  the  deed  as  escrow,  until  cash  pay- 
ment made  and  recorded,"  and  provides  for  paying  not  only  the  cash 
but  the  other  payments.  On  6th  November,  1874,  all  the  purchase 
money,  except  $419.59,  is  paid,  and  during  that  year  that  balance  is 
paid.  Deed  is  recorded  April  13,  1876.  Written  contract  never  was. 
T.'s  administrator  and  others  got  judgments  against  H.  15th  March 
1876,  which  were  docketed  two  days  later.  In  suit  to  subject  the  100 
acres  to  those  judgments : 

Held: 

1.  This  is  not  a  case  coming  within  the  operation  of  the  statute 

requiring  the  registry  of  titles.  The  purchase  being  directed  by 
the  court  of  N.,  and  conditional  upon  its  approval,  was  not  the 
purchase  of  the  trustee,  but  of  the  court  itself,  and  there  was  no 
purchase  until  that  approval  was  given. 

2.  If  It  did  come  within  the  operation  of  that  statute,  there  was  no 

contract  in  writing  between  W.  and  H.  for  the  purchase  of  the  100 
acres,  which  could  have  been  placed  on  record,  the  failure  to 
register  which  rendered  said  land  liable  to  said  judgments. 

3.  The  deed  delivered  as  an  escrow  in  the  proceedings  of  a  court  of 

equity,  adniinistering  trust  funds,  is  nol  within  the  intendment  of 
that  statute.    Briscoe  v.  Ashby  and  a/s.,  24  Gratt.  469,  approved. 

4.  That  deed,  so  delivered  as  an  ^scrow^  could  not  have  been  placed 

on  record  until  W.  had  become  entitled  to  it  by  paying  the  cash 
payment  on  6th  November,  1874,  when  all  the  purchase  money, 
except  $419.59,  was  paid. 

5.  But  as  that  balance  was  paid,  and  trustee  held  possession  of  the 

100  acres  under  a  parol  contract  and  equitable  title,  before  T.'s 
administrator  and  others  got  their  judgments  against  H.,  that 
land  is  wholly  exempt  from  the  lien  thereof.  Floyd  v.  Hardingy 
28  Gratt.  401,  approved.     Trout's  AdmW  v.  Warwick^  731. 

6.  Breach  of  warranty— Measure  of  damag-es,— The  fixed  rule  as  to  the 

measure  of  damages  to  which  vendee  is  entitled  upon  a  breach  of 
warranty  of  title,  is  the  amount  of  purchase  money  paid  by  him,  with 
interest  from  the  date  of  his  eviction  from  the  land.  Threlkeld  v. 
Fitzhugh,  2  Leigh,  451,  approved.  Oick  <5f  at.  v.  Green  (Sf  Sadler, 
827. 

7.  Covenants y  joint  or  several. — C.  and   S.  being  jointly   in  possession 

as  joint  owners  of  land,  jointly  sell  same  to  G.  and  S.,  and  convey  it 
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to  them.    In  their  deed  they  say :  "Ai\d  the  said  C.  and  S.  covenant 
that  they  will  warrant  generally,"  &c. 
Held: 

This  is  a  joint  and  several  warranty;  and  both  warrantors  are  re- 
sponsible to  the  vendees,  upon  their  eviction,  for  the  payment 
of  thie  full  measure  of  the  damages.    Idem. 

VERDICT. 
I.  Criminal  Proceedings — Indiciment.-^Ox\  an  indictment  for  mali- 
ciously shooting  with  intent  to  kill,  &c.,  one  S.,  the  jury  return  their 
verdict :  **  We,  the  jury,  find  the  prisoner  guilty  of  unlawful  shooting 
with  intent  to  kill,  as  charged  in  the  indictment,  and  fix  the  term  of 
imprisonment  at  three  years  in  the  penitentiary."  The  verdict  is  to 
be  read  in  connection  with  the  indictment,  and  therefore  sufficiently 
indicates  the  person  shot.    Price's  Case,  393. 

VISITOR. 
There  is  no  such  thing  in  this  state  as  a  visitor  holding,  as  in  England,  by 
life-tenure.    Lewis  v.  Whittle ^  415.     , 

VOLUNTARY  CONVEYANCES. 

1.  Life  policies. — Under  Code  1873,  ch.  114,?  2,  so  far  as  the  means  of 

insured  are  withdrawn  from  creditors  to .  pay  premiums,  they  are  en- 
titled out  of  the  proceeds  of  policy  to  have  the  sums  so  paid,  applied 
to  their  claims. 

2.  Qtuere. — Whether  steps  must  be  taken  within  five  years  to  avoid  such 

payments.    Stigler's  Ex'x  v.  Stigler  &  als,  163. 

3.  Life  Policy — Construction. — By  his  first  wife  insured  has  one  child,  and 

by  his  last,  five  children.    He  insured  his  life  for  $5,000  **  for  the  benefit 
of  his  wife  and  their  children."    The  widow  and  'the  children  had  re- 
ceived those  proceeds,  leaving  debts  of  the  decedent  unpaid. 
Held: 

The  child  by  the  first,  a^  well  as  the  children  by  the  last  wife,  is  en- 
titled to  share  the  proceeds  of  the  policy,  and  having  received  their 
shares,  they  and  the  widow  must  contribute  (to  .the  extent  of  the 
premiums  paid  by  the  insured)  ratably  to  the  payment  of  those 
debts.  Idem. 
WIDOW. 

ExECVTORS— Liadility— Jointure— Vower.— By  will  probated  July,  1873,  ^^• 
tator  made  assets  to  pay  all  his  debts,  of  his  whole  estate  (valued  at 
146,000),  except  two  hundred  and  twenty-five  shares  of  bank  stock, 
valued  at  |2o,ooo,  and  specifically  bequeathed  to  his  wife  and  children. 
He  authorized  his  executor  to  sell  at  his  discretion  his  whole  estate, 
except  the  bank  stock,  and  after  paying  his  debts,  the  residue  to  go 
also  to  his  wife  and  children.  Financial  panic  in  1873  depressed 
property  values,  and  no  sales  were  made  until  after  suit  instituted  in 
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June,  1876,  to  settle  the  estate,  by  the  reports  of  the  accounts  therein 
taken,  revealed  that  the  del?ts  had  swollen  to  125,000,  and  the  assets 
dwindled  to  $8,000,  and  the  bank  stock  become  worthless.  The  widow 
never  renounced  the  will,  nor  claimed  dower  until  December,  1877, 
when  she  filed  her  petition  in  the  suit,  averring  she  had  lawfully  been 
deprived  of  her  jointure,  and  desired  her  dower  in  the  lands  of  her 
husband,  which  had  then  been  sold  under  decree  in  the  suit.  She  also 
claimed  homestead  exemption  in  his  estate.  She  filed  exceptions  to 
the  said  reports  wherein  they  failed  to  make  the  executor  account 
for  the  bank  stock,  and  to  hold  him  liable  for  his  failure  to  convert 
into  money  so  much  of  the  estate  of  the  testator  as  was  necessary  to 
pay  the  debts,  before  its  depreciation  in  value.  Court  below  over- 
ruled the  exceptions  and  denied  the  prayer  for  dower,  but  allowed  the 
homestead.    On  appeal  by  widow— 

Held  : 

1.  By  a  long  series  of  decisions,  it  is  well  settled  in  Virginia  that  if  an 

executor  honestly  exercise  the  discretion  conferred  on  him  by 
the  will,  he  cannot  be  held  liable  for  any  loss  which  may  have 
been  occasioned  by  a  mere  error  of  judgment. 

2.  Circumstances  under  which  a  fiduciary  is  held  exonerated  from 

liability  for  the  loss  of  the  trust  subject. 

3.  The  widow  having  declined  for  over  four  years  to  renounce  the  will 

and  claim  the  provisions  made  for  her  by  the  law,  and  having 
with  full  knowledge  of  the  facts  elected  to  accept  the  provisions 
made  for  her  by  the  will,  cannot  now — even  though  she  has  been 
lawfultv  deprived  of  her  jointure — be  allowed  to  revoke  her  elec- 
tion and  have  dower,  especially  after  the  realty  has  been  sold  to 
innocent  purchasers  under  decrees  in  a  suit  in  which  she  was  a 
party.     Cooper  &  als.  v.  Cooper's  Ex' or  &  als,  198. 

WILLS. 
I.  Construction— Limitation  on  failure  of  issue— Remaindermen— Case 
at  bar.—?.,  dying  in  1822,  by  his  will  divides  his  estate  between  his 
six  children  and  his  grandson,  W.,  giving  each  one-.seventh,  and  pro- 
viding that  W.'s  share  should  be  under  management  of  trustees,  for 
his  use  until  he  shall  reach  twenty-one  years  of  age,  or  marry,  and 
that  in  case  W.  die  leaving  no  issue  of  his  body,  his  share  and  its  in- 
crease shall  go  to  testator's  six  children,  or  their  representatives.  W. 
never  married,  but  reached  twenty-one  years  of  age,  received  his 
share,  and  died  in  1875,  without  issue  of  his  body,  leaving  a  large  es- 
tate. 

Held: 

I.  W.  took  a  life  estate  in  his  share,  remainder  to  P.'s  children,  or 
their  representatives,  contingent  upon  W.*s  dying  without  issue  of 
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his  body;  W.'s  estate  is  liable  for  all  the  property  so  received  by 
him. 

2.  If  any  of  said  property  remained  in  kind  at  his  death,  it  passes  in 

kind  to  remaindermen.  If  he  had  converted  any,  his  estate  is 
liable  for  its  value,  with  interest  from  his  death.  But  for  such, 
slaves  as  died  or  were  emancipated  in  his  possession,  his  estate  is 
not  liable.  For  the  proceeds  of  such  slaves  as  he  may  have  sold, 
his  estate  is  liable,  notwithstanding  their  subsequent  emancipa- 
tion. 

3.  Remaindermen's  claim  is  not  barred  by  the  statute  of  limitations. 

They  had  no  cause  of  action  until  W.'s  death.  That  occurred  in 
1875.    Their  suit  was  brought  in  1877. 

4.  They  had  no  vested  right  in  the  slaves  or  other  property,  until 

death  of  life  tenant  without  issue ;  and  before  that  event  they  can- 
not be  held  to  have  acquiesced  in  any  act  concerning  same ;  and 
no  charge  oi  laches  can  attach  to  them. 

5.  The  policy  of  the  law  concerning  the  speedy  and  absolute  vesting 

of  estates,  has  no  application  to  this  case.  The  terms  of  the  will 
were  within  the  policy  of  the  law.  Pettyjohn's  Ex'or  v.  Wood- 
roof's  Ex' or,  507. 

WITNESS. 

1.  Examination, — Where  the  court  has  once  decided   in  favor   of  the 

witness'  competency,  he  cannot  be  examined  before  the  jury  touching 
his  competency.     Oliver's  Case,  590. 

2.  Examination  of  accused. — Code,  1873,  chapter  195,  section  twenty-two, 

provides  that  '*  in  a  criminal  prosecution,  other  than  for  perjury,  or 
an  action  on  a  penal  statute,  evidence  shall  not  be  given  against  the 
accused  of  any  statement  made  by  him  as  a  witness  upon  a  legal  ex- 
amination." Therefore,  evidence  that  the  statements  of  witnesses  for 
the  accused  conflict  with  the  testimony  of  the  accused  as  delivered  on 
his  examination  as  a  witness  at  a  former  trial,  is  inadmissible.  Kirby's 
Case,  681. 

3.  Criminal  Practice — Adjournment  and  examinations. — All  questions 

concerning  the  adjournment  of  the  court  and  the  examination  of  wit- 
nesses lie  peculiarly  within  the  discretion  of  the  trial-court,  subject, 
however,  to  review  as  in  other  cases.     Taylor's  Case,  692. 

4.  Idem — Adjournment  to  procure  attendance  of  witness. — Where  accused 

made  strong  effort  to  prove  alibi,  and  commonwealth  had  intro- 
duced all  its  evidence,  and  that  for  defence  had  been  concluded,  it 
was  not  improper  for  the  court  to  adjourn  from  3  o'clock  P.  M.  until 
10  o'clock  A.  M.  next  day,  to  allow  commonwealth  time  to  procure 
the  attendance  of  witnesses  to  rebut  the  evidence  of  alibi.    Idem, 
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